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FOREWORD. 


Mr. Ranieshwar Dial has done me the honour ol 
asking me to write a pietatoiy note foi’ his commentary 
on the Pi'ovincial Insolvency Act. Alter a oareliii reading 
of a cojisiderable pait of the f'onnnentary, it gives me 
great pleasure to do so. 

The mode of arrangement is that now usually adopt- 
ed in text books on statute law and is one of great eonve- 
nienue for the practising lawyer ; each section is separately 
annotated, and the notes to each section coiitahi full cross 
references to the notes on other sections. 

The notes are Imtli full and clear ; and 1 feel safe in 
saying that the author’s work reaches that high standard 
of annotation which we have come to expect in modciii 
law books. 

I need not dwell on the difficulties of aimotating an 
Indian Act which is largely based on an English AcF hut 
which does not closely follow the model. The English 
decisions cannot be ignored, but they must be used with 
great discretion. Mr. Ranieshwar Dial has been singularly 
successful in his use of them and his notes, in which he 
marks the differences in Indian Law and English Law are 
remarkably concise and clear. 

With confidence I recommend this book to all mem- 
bers of the profession and more particularly to those, who 
have not at hand sets of law reports. 

High Court, ) 

Lahore, > J. H. Monroe. 

13th March 1939. ) 




PREFACE. 


This book is intended to meet the requirements ot the legal 
practitioners and the students alike. Cases of Insolvency are of frequent 
occurrence in the Indian Courts and practitioners, both seniors and 
juniors, ha\'e usually opportunities to conduct them. The Provincial 
Insolvency Act is included in the syllabus for the Law Examination of 
every University in India and in most cases the student is required to 
obtain a detailed knowledge of the .\ct 

The law of insolvency in India has been (me of continuous growth. 
From time to time the legislature intervened to remo\e defects which 
were found in actual practice. 1'he process in the Muffouls started with 
Chapter XX of the old Code of Civil Procedure and the eleven sections 
of the Punjab Laws Act ; it finally cultninated in the present Act, 
which too Ins b?en amended in many matters by subsequent legislation. 
To explain this, the history of each section has been given at the 
beginning of the commentary on it. ft is hoped that it shall not only 
help the reader to know its past hut also enable him to understand its 
practical working. 

The references to analogous Acts under each section will help the 
reader to make use of the decisions given under those Acts. The Pim- 
vincial Insolvency Act, though modified to suit the conditions prevailing 
in India, is mostly based on English Law. The Presidency-towns 
Insolvency Act, with slight variations, follows the English .\cts more 
closely. The English cases cited in the book will make a large body of 
case-law available to the a’i'erage lawyer who has no access to the English 
Law Digests and Reports. The citation of cases decided under the 
English Law and Presidency-towns InsoK'ency i\ct will also be made 
easier and more useful by a thorough understanding of the differences 
existing between the provisions of the various Acts. 'J’he comparative 
table showing the various sections of these .\rts has also been given on 
pages cvi to cviii to facilitate easy reference. 

The interpretation of the .\.ct by the Indian High Courts has 
resulted in conflicts of decisions on many points. :\n attempt has been 
made to discuss at length the arguments for and against a particular 
opinion and in some cases I have ventured to express my own views. 
I'o make particular mention cjf some of these points I may refer to 
{]) jurisdiction of Indian Insolvency Courts over non-re.=ident foreigners 
(pages 74 — 75, Bl-82, 134 — 138) {Z) elfect of annulment -of adjudication 
lUKler section 43 on proceedings and powers of courts (Pages 354 — 359) (3) 
the nature of the period of three months prescribed in sections 9 and 54 and 
the possibility of its being extended by the court (pages 101 — 107) and (4) 
the starting point for counting the period of three months in the case of 
registered deeds of transfers (pages 107 — 112). 

The law relating to the vesting of joint Hindu family property 
(pages 204—209), the adjudication of the partners in the firm nai ^ 
(pages 84 — 87) and the extension of the period fixed for applying for 
discharge (pages 191 — 194) may be taken to be well settleci now. In 
fespect of these the conflict, which once existed and has not altogether 
pe^sed even now, h^sp however, been noticefl in detail. 



The Addenda btmgs the case-law uplo ihe begmumg ot March 
1939, The insolvency rules recently levisei! i>y the lligii Court 

have been incorporated with the rules framed bv nihei Coni a, nndei 
sf'ction 79 of the Act. 

It is always a pleasure to acknowledge one'.s thaubs to poisons whose 
valuable help has made one’s task easy and sucoe^-sful. I .uu groally indebt- 
ed to the authors of standard works available on the subject la the market, 
particularly to Mr. Williams, w'hose Bankruptcy Practice is a legal classic 
in English Law. I have also availed of the many valuable, discussions found 
in the original reports, both English and Indian. 

I cannot sufficiently thank the Hon’bie Justice J. H. i^lonuje of the 
Lahore High Court who was kind enough to write a fnrewoid foi the hook. 
His Lordship’s appreciation of the work, coming as U iloes fioin such a 
high authority, makes me confident in placing this huinbli; utlurt at 
authorship before the legal profession. It is my earnest hope, wliiclns 
strengthened by the encouragement which His lainPhip has given, that the 
reader will find this work a valuable contribution to a dillicult branch of 
the law, in originality of the subject-matter, its tioatment and mode ol 
arrangement. All the same I am not unconsious that there might hate 
been committed some mistakes. For them i cra^e the reader’s indulgence. 
\nd suggestions pointing them out or intended to otheiwise improve the 
itility of the book in subsequent editions, shall be thanktuliy received. 

My thanks are also due to S. Trilochan Singh, M.A. LL.JL Pleader. 
Gujarkhan, who helped me m reading the proofs and prepiuing the table of 
cases. T am also grateful to L. Rambheja Kapur of the Lahore Art 
Press, Lahore, who gave me every possible accommodation while 
the book was being printed. 


Gujarkh.\n, 

6-4-39. 


HAMESHWWK f)l \L. 
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ADDENDA. 

SectioB 1. 

Pa^8 13. An order of adjudication made in Calcutta after separa- 
tion of Burma is not sufficient to vest under section 17, Ft. I. A., in the 
official assignee of Calcutta immovable property of the insolvent in 
Burma. In the matter of MoH Rant Premsukhdas, A- I. R. 1938 Rang. 
324 : 1938 R. L. R. 166. 


Section 4. 

Page 25. Section 4, P- I. A,, comes into play only after adjudi- 
cation. A decision in a summary inquiry under section 24 as to whether 
a debtor is entitled to present a petition for adjudication is not res judicata 
under section 4. Sadhu Ram v. Kishori Lall, A. I. R. 1938 Lah. 490, 

Page 25. The scope of section 4 [2) is not limited to the Insolvency 
proceedings only but the decision of the Court is final for all purposes. A 
decretal amount which has been declared to be fictitious in proceedings 
on an application by the judgment-debtor for being declared insolvent to 
which the decree-holder was also a party cannot be recovered by an 
execution of that decree. The decision of the Insolvency Court is tanta- 
mount to a declaration that the decree was non-existent and the finding 
is binding on the judgment-debtor as well as the creditor, even though 
the insolvency proceedings have been dismissed. Sadhu Ram v, Kishori 
Lai, A, I. R. 1938 Lah. 148. This case which is a single bench ruling 
was set aside in Letters Patent appeal reported as Sadhu Ram v. Kishori 
Lai, A. I. R. 1938 Lah, 490 supra. 

Page 26. Footnote 4. The Insolvency Court has jurisdiction 
to inquire into mesne profits payable by a transferee, a transfer in whose 
favour by the insolvent has been annulled. Kisan Lai v. Dinaji, A. I. R. 
1938 Nag. 50 : 20 N. L. J. 271 : 172 I. C. 573, 

Page 26. VVhere a decree- holder deliberately kept back from the 
exeeuting Court, the knowledge of the pending insolvency proceedings by 
the judgment-debtor and the object of such suppression of facts from the 
Court was to get on with the execution case and purchase the property 
himself to the loss of other creditors, who otherwise had to share 
equally with him, it amounts to fraudulent conduct on the part of the 
decree-holder purchaser and he cannot get the benefit of section 51 (3). 
Such a sale can be set aside by the Insolvency Court under section 4. 
Cheedalla Polamma v. Offiaial Receiver, Nellore, A. I. R. 1938 Mad. 
718 : 47 M. L. W. 676, 1938- 1 M. L. J. 781, 1938 M. W. N. 540. 

Page 26. A purchaser preferred a claim on the basis of the pur- 
chase from the insolvent to the property which was attached in execution 
of a money decree. That claim was not investigated but was dismissed 
for default. It was held that as the order dismissing the claim for default 
was neither final nor conclusive, it was not only expedient but necessary 
that the question of title to the property in question should be decided 
in a suit or subsequent proceedings under section 4 of the Act, 
Gobardhan Chander v. Kamai Lai, A. 1. R. 1938 Cal. 373. 

Page 26, An Insolvency Court is not competent to annul a 
transaction entered into more than two years prior to the petition for 
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insolvcncY wliicn Toidable tindet the oi dinary law of secti n 55^ 
F\ A, Tiic xtasm is lhal sections 53 and 4*^, P* L A, da not merely 
lay down a rale of evidence but also confer jurisdiction on the Insolvency 
Court and hence din it the operation of section 4* Such traiisaclions must 
be cnahenjed by separate proceedin^.s in a Civil Court. Even on the 
view that prcccadin'^s under 4 sboiifd be held to be taut amount 

to a under ssctma 63, T. i * Act it would follow thai liie suit would 
Irivs to be wilniii time vaien the Insolvency proceedings began* This 
wouid be 5 yoars under Art. 1 '0, Limitation Art fro u the date of accrual 
of the cause of sclfon The viav/ of Justice cen in A. L R. 1929 Allahabad 
i05 was aporoved. Gcdholj v. JJs/. Njniji?. A« L R. 1 ^38 Nag« 546. 

Page. 33. A court shoiikl decide question of title only in very 
simpls cases. Whuwe fhere is rerd dillicLiUy or dispute as to title, parties 
should be refe'i^vl : i a regular suit. R un t Yadlx^ v. Dhelcdl Jana A. L R, 
195S Nag 247 . fallowing 4. I. R 1929 1\L d. 705 (R B.) aod A. L R. 1932 
Mad. ! 67 » 

Seclioe 6. 

Page 65. An execuiioB sale to constitute an act of insolvency is 
complete when the prop wly is sold o-nd not when the sale is confirmed, 
LaJehand v, BoJIiax A., L R. 1938 Lah. 819, 

Page 66. The phnse, “ Decree for the payment of money in 
Clauses \e) and ih means a decree that is personally enforceable against 
the debtor. The sale of property in execution of a decree passed against 
a person in his capacity as the legal representative of another is not an act 
of insolvency, Kamla B'H v* Chitra Prasad^ A. I R. 1938 AIL 59* 

Page 68, Where a debtor said that if his offer of composition was 
not accepted he had no other assets whatsoever and there was nothing 
else that he could give to his creditors, even if there was no definite 
statement by the debtor that he would have to file his insolvency petition, 
his statement rvas a state neat which could lead creditors to infer only 
that he intended to suspend payment of his debt and therefore it amounted 
to an act of insolvency, Chuan Seng and Co, v. and Co.» A, L R, 

!938 Rangoon 475, 

Page 78* In the case of a joint Hindu family firm a fraudulent 
transfer by the managing partner of firm’s property to pay debts due by the 
firm is an act of insolvency on the part of other partners also. The managing 
partner is , n agent within the explanation to section 9, Pt. I. A. Bhawani 
Das v.Jdh Singh, A. I. R. 1938 Sind. 82. 

Section 7 , 

Page 81. A foreigner cannot be adjudged insolvent in British 
India unless an act of insolvency is committed by him during his personal 
residence in India. Gancdi Narain v. Betja Pratap Qirji, A. I, R. 1938 
Bom. 151 . {English Case Law discussed ; Cook v. Charles A, Voslar 
1901 A. C. 103 followed.) ’ 

_ Page 84. A firm is not a legal entity and a firm cannot be 
adjudicated bin the paiinois of the firm can be adjudicated in the firm’s 
name. CJwanscng and Co. r. Aster „nd Co., A. I. R. 1938 Rangoon 
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Section 9. 

Page 92* Fou.ajie o. A oredilor n^ed oiily prow"e his righl to 
prsseiif th 3 pe.itiua for liisolveao/, !t U ii3t necessary for him to prove 
the debtor's i'^abdii" pay debts Da.c'iniaii Dasi v. Dasari V enkobafya^ 
A* L R. 1938 afad/489. 

Page 97. The law Is that there mrst be a debt of Rs* 500 or 
upwards existing not o.Jy at the A'n wnen tbe pentioii wais presented, 
bat at the time toe hearing of :ae piihmii ind ac the moment of time 
immediately prior io the makuig of or J -r of adjuGicatioc. Ahmed 
Moha^ii^nad v« PrcpbuHr Nath, \« 1 R. 1939 CaL 35, a case niider 
Presidency Tov^/n Insolvency *\ct. 

Page 102 . Ei, Seq The period of three moiiths fixed by section 
(l] (c) of the Act IS not a period rf limitation but constitoies a condition 
of an adjudication, and conseqaenlly where the alleged act of insolvency 
has taken place more than three moallis orior lO the presentation of 
the petuion it cannot be sei up as a ground for adjiidicatioo, even 
though the period cf three months may be expiring on a day when the 
Court is closed. Ktimmarappa v. Ghidambaram, A. L R. 1938 
Mad* 898* 

Page 102. Ef. Seq, Where the period of three months prescribed 
for making an appheation under section 54, P. I A , expires during 
the vacation and the application is presented on the date on which 
the Court reopens after the vacation, such application is competent 
under section 4, Limitation Act and section 10, General Clauses Act. 
The application is governed by principles bearing on the construction of 
statute of limitation as contra'distiiiguished from a fiscal enactment 
such as the CourtTees Act Seih Balkisen v. Bhanu Prasad, A. I. R. 
1938 Nag. 454. 

Page 107 . Ei. Seq. In the case of a compulsorily registrable 
mortgage the period of three months in sections 54 commences from 
the date of its execution and not from the date of its registration. Rama 
Nauda v. Pankaj A I. R. 1938 Cal. 417, dissenting from A. I. R. 

1933 Mad. 185 and A 1. R. 1934 Rang. 216. 

Page 109 . Footnote 5 The three months, period contemplated 
in section 54 runs from the date of the registration of the transftr deed 
because it is from registration that the transfer becomes effective and the 
title passes from the ’ransferer to the transferee. Seth Balkisheu v. Bhanu 
Prasad, A. L R. 1938 Nag. 454, following A. L R. 1937 Nag. 197. 

Page 1 12. A gift is not valid and complete unless it is accompanied 
by delivery of possession of the subject of gift from the donor to the donee. 
In such a case the act of insolvency occurs within the meaning of sec- 
tion 9 (c), P. L A , when possession of property is handed over to the donee. 
Singha v. Chirac jivlal, A. 1. R. 1939 Lahore 35. 

Page 113. A petitioning creditor in his petition for his debtor’s 
adjudication as insolvent relied on certain acts of insolvency which were 
committed witnin three months of the commencement of Court vacation. 
The petition was filed on the date when the Courts reopened and finding 
that the alleged acts of insolvency were not within three months of the 
date of filing# the period of vacation being .of no avail to him, he filed 
another petition for the amendment of the former by alleging new acts 
of insolvency within three months of the date of filing as required. It was 
held that although Courts could liberally allow amendmenta^ of insdlvency 
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petitions just as in Ibe case of Civil Procedure Code yet it had its own 
limitations and an amendment which substituted a new cause of action 
should not be allowed. Palamappa CheHiar v. Chidambaram Cheitiar^ 
A. I. R. 1938 Mad. 53, 

If ibe effect of the amendment is to introduce creditors as petitioning 
creditors who could themselves present the petition after the three months 
have elapsed, or, in other wordsj if its effect is to introduce a debt which, 
after the same period has elapsed, would not be a debt upon which the 
petition could be founded, the Court would not grant leave to amend. But 
if, on the contrary, within that period a debt has been made a ground 
of the petition and it afterwards becomes desirable to add a party, the 
case stands entirely on a different footing. A petition was presented by 
a person who described himself to be creditoi of the insolvent. He alleged 
that certain amounts were doe by the insolvent to a certain firm of which 
he claimed to be the sole proprietor ; it was upon this assertion that he 
founded his claim to be solely entitled to the debt. The petition was 
filed on 24th November, 1930, but on that date an arbitration inquiry was 
pending In regard to the dispute between the petitioner and a certain 
third party who claimed an interest in the partnership. By an award 
made on 29th November, 1930, the petitioner became solely entitled to 
the debt on which the insolvency petition was founded. It was held that 
the petitioner could be allowed to amend bis petition and proceed with it. 
Chockalingam v. A. L R. 1938 Mad. 54. 

Section 14. 

Page 142. Where the order passed on the application of the 
creditor lot withdrawal was merely ‘‘filed” it cannot be said that those men 
were expressly allowed to withdraw. It simply means ‘left on record*, 
and other creditors are entitled to be substituted as petitioners under 
section 16. Raghumj Singh v. Abdul Rahman, A. L R, 1938 Oudh 206. 

Section 16. 

Page 147. Footnote 1. Where ihe petitioning creditor arrives 
at some arrangement with the debtor and declines to prosecute the 
insolvency petition, an order of substitution should be made. An express 
order of substitution is not necessary and it can be inferred from the 
Court continuing proceedings at the application of the creditor applying 
to be substituted under the section. Substitution contemplated by section 
18 is that a creditor who has been substituted in place of the original 
creditor can in his turn be substituted by another creditor and so on. 
Ragku Mas Singh v. Abdul Rahman, A. I. R. 1938 Oudh 206; Sagar 
Mair. Abdul Rahman, A* I. R. 1938 Oudh 101. 

Section 20. 

^Page 155. When the Court appoints an interim receiver it should 
mention the powers to be exercised by him. Paiit Pabm Daa v. Hari 
Saahan, A. 1. R. 1938 Cal. 182. 

Sectimti 21. 

Page 161. Before adjudication the debtor continues in possession 
of the property and he is, subject to the provisions of the Act, entitled to 
deal with it like any other ot^nfer. In order tb prevent alienations hnd 
waste, the Insolver cy Court is empowered under section (2), P. I. A*, to 
order attachment by actual seizure of tbe whole; or apy patt qf the 
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property in the possession or under the control of the debtor provided th 
coriditioos laid down in the proviso to the section obtained. These power 
of attachment are not as wide as powers of actachment possessed by 
Civil Court iiadjr the Cud? Procedure Code \fter adjudication th 
oositioii changes ealirely The wiiole of insolvent’s property vests In th 
Court or the receiver and it or he has the right to actual physical posses 
Sion thereof and to enthrce that rigat it or he can act under section 53 (3, 
Jasodobai v« Firm Shri Krishan Radha Kisheu^ A. L R, 193 
Nag. 10, 

Seclion 23. 

Page 169. Footnote 5. The mere fact that the husband has bee 
adjudicated insolvent does not constilute sufficient cause for non-paymer 
of maintenance under section 4SS, Cr. F. Code. Shayain Charan i 
Anglin Devi, A. L R. 1938 AIL 253, 

Section 24. 

Page 176. A debtor’s petition should not be dismissed simpl 
because some of the debts mentioned in the schedule of liabilities ar 
fictitious. Sadhu Ram v. Kishori Lai, A. L K. 1938 Lah. 490^ Ai 
insolveni had included in his petition fictitious debts for which no con 
sideratlon had passed. A large part of the property which the creditor* 
claimed to be available for the purpose of paying petitioner’s debts ha< 
been ostensibly transferred by three deeds of sale which were fictitious 
Taking into consideration these facts it was found that the asset 
considerably exceeded the liabilities and the petitioner was abl 
to pay his debts. It was held that the adjudication of the petitione 
In insolvency should be annuiied, Rajend^a Prasad v. Nageshwat 
A. I, R. 1938 Pat. 358. In the case last cited the Privy Council case o 
ChhatrapTt Singh v. Kharag Singh, Pat. 44 L A, 11 was distinguishec 
it is submitted on grounds which are not quite satisfactory. 

Section 25* 

Page 183, Deposit by the debtor ot the amount of debt due to thi 
petitioning creditor is tint a sufficient cause within the meaning o 
section 25 for the dismissal of the creditor’s insolvency petition. Bhawan 
Das -v-Jeth Singh, A. I. R. 193S Sind 82. 

Section 26. 

Page 188. The question whether a petition was frivolous at 
vexatious^iieed not be decided at the time of its dismissal under sectiot 
25 (1). ^^The Court can do so on a separate application. The wore 
‘debtor as used in the section includes every person against whom a 
petition for insolvency has been made, irrespective of the fact whether 
that^person was ultimately found to be owixig any debt to the petitioning 
creditor or not. A creditor in whose favour a Hindu father had executed 
a promissory note found to be binding on the family presented a petition 
in insolvency against the father and his two sons to have them declared 
insolvents. About four months later, on the creditor*s statement that his 
claim was satisfied, the insolvency petition was dismissed under section 25* 
The sons claimed compensation under section 26 of the Act. It was 
found on evidence tiiat the debt was one binding on the family for which 
the sons share could be made liable and that within ten days immedfefeely 
after a notice demanding payment of the made by 
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tlie SOBS togeitisr witti their father had set about alienating' a large 
portion of the family property and that they had no ready money to 
pay the debt It was held that under the circumstances the 
creditor had sufficient grounds to reasonably support that fraud was being 
attempted by the sons also and therefore it could not be held that the 
petition of the creditor against the sons was frivolous or vexatious and 
that therefore no compensation was recoverable. Rama Swam^ lyar v. 
Suhmmania Chettiar, A. L R. 1938 Mad, 267. 

Section 27. 

Page 191, The Court has powers to extend time under section 
27 {2\ P. L A., to apply for discharge even after the expiry of the 
period originally fixed. Bishan Chand v. Risen Lah A. L R. 1939 
Nag, 103. 

Page 192 Footnote 6. The cases mentioned in footnote 6 have 
been overruled in PazaV Azam v. Umanath Bux, A. L R. 1938 Oudh 
122, where it was held that, on the expiry of the time fixed for applying 
for discharge the annulment of the adjudication does not automatically 
take place and that the Court can extend the time already fixed before the 
order of annulment is passed. 

Section 2S. 

Page 20S. In a joint Hindu family consisting of brothers, on the 
insolvency of the brother manager, the shares of other brothers do not 
vest in the official receiver, when he is adjudged insolvent for debts due 
personally from him. Risen Lai v. Lai Chand^ A. L R. 1938 Lab. 20. 

Page 210, A business firm during the course of business set aside 
certain sums towards charity for a temple deity and agreed to keep it with 
them as deposits under their control and pay towards charities whenever 
requited to the trustees of the temple deity. When the business firm was 
adjudicated insolvent it was contended by the trustees of the temple that 
the deposits held by the firm towards charities made the firm a trustee 
with the temple trustees as its beneficiaries. It was held that to covenant 
to pay money to trustees does not make one a trustee, and that it merely 
disclosed an intention on the pari of the firm to treat itself as debtors to 
the temple in a sum which should increase as time went on. Soani Ram 
V, Alagu Nachiyar Poir^ A. 1. R. 1938 Privy Council 259. 

Page 230, The extent to which the salary of insolvent does 
not vest in the receiver is to be determined by the state of section 60, as 
it stood on the date of adjudication. An insolvent adjudicated on 3rd 
April, 1937, cannot claim the benefit of Civil Procedure Code (Amend- 
ment) Act, IX of 1937, Jamndar Kumar v. Akash Chandra^ A. L R. 
1938 CaL 325, 

Page 232, The money of the provident fund vests in the receiver 
as soon as it reaches the hands of the subscriber. Marten v. Duit^ A. I, R. 
1938 Nag. 408. 

Page 244. An insolvent after Ms adjudication is not entitled to 
institute a suit in regard to the property which has vested in the official 
receiver but he is not debarred from making an application for execution 
of a decree which he had obtained before.' an order of adjudication was 
passed against him. Samkar Narain v. YmmlmMhmh A. h R« 1939 
Madt 196* 
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Pafe 250. An order of discharge does not divest the Official 
Receiver of the property placed in his hands for distribution amongst 
creditors. The Insolvency Court does not become fuoctos officio as 
soon as the insolvent is discharged for it is not necessary for the Court 
to wait unti! al! the assets of the insolvent have been realized and 
distributed amongst the creditors in order to discharge the insolvent. 
Mahange Lai v. Firm Surag Parsad Chandu Lah A. L R. 1939 
AIL 114. 

Page 25§. An order of discharge does not terminate insolvency 
proceedings. A creditor decree^hoider, even though he had no notice of 
insolvency proceedings and the order of discharge, cannot make an 
application for execution in the civil court. His only remedy is to have 
recourse to the Insolvency Court. Bishen Chand v. Kimn Lal^ A. L R. 
1939 Nag. 103. 

Page 250. Footnote 3. An adjudication was made some time 
after the death of the insolvent. After adjudication the creditor of the 
deceased instituted a suit without leave of the Court against the son for 
recovery of the debts due by the deceased father and attached the son's 
share. The son was sued as a legal representative of the deceased father 
and the claim was only against the family property in his hands. It was 
held that the suit was against the property of the insolvent in the hands 
of the son though the properties were family properties in which the son 
had his own share and that the suit contravened the provisions of 
section 28. Balmwami Naidu v. Official Receiver^ Madras A. L R. 1938 
Mad. 752, distinguishing A. I. R. 1934 Mad. 217. 

Page 252. A defendant who bad made a trust deed of some of 
his property in favour of himself and some relatives, was adjudicated an 
insolvent more than two years after the trust deed. A suit by a creditor 
under section 53, T. P. A., was held not maintainable without the leave of 
the Insolvency Court. Gani^at Rai v. Jahangir, A. I. R. 1938 Bom. 
469. 

Page 253, Footnote 8. Leave is necessary even to enforce a per- 
sonal remedy against the insolvent. Narainlyer v. Kandem, A. L R. 1938 
Mad. 643. 

Page 255. Where a notice of application for leave is granted only 
to the official assignee, and the insolvent is neither made a party thereto 
nor served with a notice thereof, it cannot be said that the insolvent has 
no interest to safeguard or that the appearance of the official assignee is 
sufficient to enable the Court which deals with the considerations applicable 
to the insolvent personally as well as with the application as against the 
official assignee. Hence leave granted against the official assignee cannot 
be so construed as to authorise a suit against the insolvent. Nara^an l^er 
Kundem, A. L R. 1938 Mad, 643. 

Page 28 L In the case of a mortgage of a book -debts the < only 
appropriate way to put an end to the assignor’s reputed ownership of the 
book-debts is for the assignee to give notice to debtors. If be does not do 
so, he prima facie leaves them and voluntarily leaves them — in the order, 
disposition and reputed ownership of the assignor. In the matter of Avied 
Stephans, A. I. R. 1938 Rang. L The phrase “possession, order or disr. 
position” is used disjunctively in the section. In the case of a trade-debt 
the ordinary ^nd appropriate ipethod by which the true owner may terwir 
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Date his consent to the debt rernaiiihi-^ in the possession, order or disposi 
tion of the insiohent is by giving notice to the debtor and the fact of no 
notice having been given to the debtor is conciunve evidence of the consent 
of the true owner to the debt remaining in the reputed ownership of 
the bankrupt, unless failure to obtain possession of the debt is not 
attributed to any fault of the rea^ owner. This must, of course, be 
the case where nothing occurs to alter the ciiciimstances in which the 
insolvent has the reputation of ownership. Balthazar and Son Ltd. v. 
Ojftcial Assignee^ A* I. R. 1938 Rang. 426. 

Page 286. Before the intervention of the Official Assignee all 
transactions by the insolVfc;iit in respect of after acquired property bona 
fide and for value are valid against him. Solomon David v. The King, A. 
L R. 1938 Rang. 245. a case under Pt, L A. 

Page 287. The rule of Cohen v. Mitchel does not apply under the 
Provincial Insolvency Act. Martin v. Daft, A. L R. 1938 Nag. 408. 

Page 298. Section 28 (7) ennunciates the English doctrine of 
relation back. The only difference is as to the time when the insolvency 
commence. Nagarur Samba yya v. Nagarur Peddar Snbbayya, A. L R. 
1930 Mad. 19, case lavr discussed. 

Section 30. 

Page 306. Failure of publication of the order of adjudication in 
the Gazette is a mere irregularity and does not vitiate the order itself. 
Bisan Chand v, Kishan Lai, A. L R. 1939 Nag 103. 

Seclion 33. 

Page 316. No judgment or decree is binding on the insolvency 
court. The court will not, should no% however ordinarily go behind the 
decree unless it has reason to believe that the ’decree was brought about 
by fraud or collusion or is unjust. Relying on in Re Lennox, 16 Q- B. D. 
315 and in re Van Laun, 2 O. B, D. 23. On facts it was held that the 
insolvency court was entitled to go behind the decree. Chookaliugam 
Cheiiiar v. Palmappa Chattiar, A. L R. 1938 Mad, 947. 

Section 34. 

Page 327. R was adjudicated insolvent in 1933. His wife in 
whose favour a decree had been passed in 1933 awirdiag her a mahar and 
maintenance filed an execution proceeding in 1934 for the arrears of main- 
tenance which were then due and prayed for execution of her decree by 
arrest of R. It was held that the decree w is provable in insolvency and 
the insolvency court’s leave was necessary for its execution. Hanibabeebi 
Antmal v. Syed Munur Deen, A, I. R. 1939 Mad. 183. 

Section 37. 

Page 352. By the annulment of adjudication it does not necessari- 
ly follow that the insolvent is to get back from the control of the court his 
assets. Where the insolvent’s property is sold by the receiver with the 
sanction of the court before annulment, the receiver has the power to 
execute the sale deed even after the annulment. Waziry v. Maihra 
Parsad, A. 1. R. 1939 Oudh 55. 

Page 357. Proceedings under sections 53 and 54, P. I. A., cannot 
be started or continued after anhulment of adjudication. Sul$mm v^ 
haxmany A. L R. 1938 Nag. 312 following A. I. R. 1933 Rang. 223. 
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Page 359, A vesting order under section 37*, P« L can be 
passed subsequent to the order of annulment, Baltiswami Nmdi( v. 
Official Receiver^ Madra, A. L R. 1938 Mad, 753* 

Section 4 1 , 

Page 379. Omission to give notice of the application for discharge 
as required by section 41 (1) is no irregularity if none of the creditors 
proved his debt- The notice is onlj' required lo be given to those credi- 
tors who prove their debts. Bish'in Cli.ind v. Kiicin Lai, A. L R. 1939 
Nag, 103. 

Section 42. 

Page 389. The burden of proving existing circumstances laid 
down in section 32 (1) (fi), P* L A., is on the debtor, Ahmad Maraikayar 
V, Thangia Nadir, A 1. R. 1938 Mad. 590. 

Secliou 44. 

Page 409. An order of discharge releases the insolvent from 
personal liability under a mortgage where the mortgagee realised his 
security before the order of discharge and did not prove for the balance. 
Haveli Shah v. Husseim Jan, A. 1. R. 1938 Lali. 217* 

Page 411. Acts done by an insolvent subsequent to his discharge 
are not invalid. But the court may in some circumstances revoke the 
discharge. Hashim v. ChliotalaU A. L R. 1938 Rang. 11, a case under 
Pt. I. A. 


Section 49, 

Page 444 Mere inclusion of a debt by the insolvent in the sche- 
dule of debts filed by him along with the insolvency petition does not 
make the debt proved. Vela Galeihi Veeraya v. Kandepii Narasinhara, 
A. I. R* 1938 Mad. 142, following A, I. R. 1934 Mad 465, The mode of 
proving a debt mentioned in section 49 is not the only method. Bhoder 
Mai V. Hajt Mohammad AM, A. I. R, 1938 Pat. 65, 

Page 4^4. Footnotes, Admission of debt by the insolvent in his 
petition for adjudication is not a sufficient proof of debt and it cannot save 
limitation under section 78, P. I. A. Fazal Azim v- Tidsi Ram, A. L R. 
1938 Oudh 8, dissenting from A. L R. 1929 CaL 159. 

Section 50, 

Page 446. An appeal by the debtor lies from an order of the dis- 
trict court declaring the debt to have been proved in proceedings under 
section 50. Makkan Lai v. Bhagwan Singh, A. I. F. 1938 Pat. 47L 

Section 51. 

Page 464. Section 51 (3) does not operate in case of sales held 
after adjudication. Bachu Mallikarjuna v. Official Receiver, Kistna, A.L 
R* 1936 Mad. 449, case law discussed. 

Page 468. Where a decree-holder deliberately keeps back from the 
executing court the knowledge of pending Insolvency proceedings by the 
judgment-debtor and the object of such suppression of facts in the comt 
is to get on with the execution sale and purchased the property himself 
to the loss of other creditors who otherwise would have shaded .equally 
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with him, it amounts to fraudulent conduct on the part of the decree-holder 
purchaser and he cannot get the benefit of section 51 (3). Such sale can 
be set aside under section 4. Cheedallapolamma v. Official Receiver, 
A. I. R. 1938 Mad. 718. 

Section 52. 

Page 467. A sale of the property until the order of adjudication 
is not prohibited in spite of the presentation and the admission of an iasol- 
veocy petitiooj^ but the creditor is not given the benefit of the remedy had 
by him. The law also protects the title of a hona fide auction purchaser 
to the property sold in auction in spite of the fact that there has been an 
order of adjudication subsequent to the sale because of section 51 (3), The 
doctrine of relation back as enunciated in section 28 is subject to the 
exception enacted in section 51 (3). 

Notice of insolvency to the decree-holder cannot connote to him want 
of good faith nor this fact can preclude him from proceeding with the 
sale and purchasing the property himself. The only disability under 
which he lies is that he cannot set off the amount of the decree-debt 
again st the purchase price, but be is bound to pay the amount of the 
purchase money into court and share in the sale proceeds rateably along 
with the other creditors. Mamidy China Venhata v. Nekkainti Sur^a 
BafayaUf A. L R. 1938 Mad. 906. 

Page 473. Footnote 3. The section does not apply where a 
receiver is not appointed and a court executing a decree passed against the 
insolvent need not stay its hands. Nagendar Lai v. Himanta Kumars 
A. L R. 1938 CaL 503. * 


Seclicm 53. 

Page 480, The primary onus is on the receiver though* real facts 
are known to the insolvent. However after a prima faeie case is proved 
the insolvent’s evidence and his attitude become important in judging the 
truth of the story of his good faith. Risen Gopal v. Umarao^ A. L R, 
1938 Nag. 216. 

Page 480. _ The onus of proof under section 53, P. I. A., is 
OH the receiver. He has to prove not that the insolvent was acting fraudu- 
lently or in bad faith but he has to prove that either the transferee or the 
purchaser gave no value or consideration for the transfer and if there is 
consideration for the transfer, then the receiver has to prove that there 
was no good faith on the part of the transferree. B ilu Bhai v. Kalianii, 
A. I. R. Bom. 449. 

Page 482. Good faith is necessary only on the part of the transfer- 
ree. Rama Nanda v. Pankaj Kumar, A, I. R. 1938 Cal. 417. 

Absence of good faith on the part of the transferree only is relevant. 
Such burden is not discharged by vague allegations of fraud. Kullappa v. 
Veerappa, A. I. R. 1938 Mad. 285. 

Page 482. Iti an action to set aside a sale under section 53, it is 
not enough to pick out a few circunastances and to find explanations for 
them and then deduce therefrom that the creditor had discharged his bur- 
den of proof. It is necessary that the court should consider all the facts in 
relation to each other and weigh them as a whole and come to the concln-. 
sicm, Kandaswami v-. Ransamamy, A. I. R, 1938 Mad. 370, 
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Page 497. A transfer more than tm^o years oM can be set aside 
tinder section 4 and not under section 53. The court can deal with the 
question on the same principles which should govern such a transfer under 
the ordinary law. Bashami AH Khan v. Ram Rattan, A. L R» 1938 
Lah. 73. 

Page 498. Where a transfer by the insolvent is not bona fide^ the 
subsequent transfers by the transferees^ which are closely linked with the 
first transfer also fall. Kanda Swamy v. Ranga Swam^^ A. L R. 1938 
Mad. 370* relying on A. L R. 1933 Mad. 271. 

Section 54. 

Page 515. Where a person makes a transfer to one of the creditors 
who is related to him and at the time of the transfer the transferer is un- 
able to pay his debts as they become due from his own money and there is 
no evidence that any threat of any criminal proceedings or any coercive 
action was taken or threatened by the transferee creditor* the transfer in 
these circumstances amounts to fraudulent perference. Bhawani Das v* 
Jeih Singhn A. I. R. 1938 Sind 82. 

Page 515. To determine whether a particular transfer amounts 
to a fraudulent preference*, the test is what is the dominant operative 
motive of the debtor In making the transfer. A person was appointed the 
guardian of his son-in-law under the Guardians and Wards Act. The 
guardian committed a breach of trust and misappropriated his ward’s fund. 
The guardian offered to convey his immovable property to the ward in 
order to get himself released from this obligation and executed a sale^deed 
in favour of the ward. The guardian was subsequently adjudged an insol- 
vent It was held that the sale deed did not amount to a fraudulent pre- 
ference. Buchayya Gari Ranga Reddy v. Official Receiver, Anandporet 
A. L R. 1938 Mad. 177. 

Section 56. 

Page 530. In the absence of any special circumstances, it is objec- 
tionable to appoint a pleader who represents a party in the proceedings 
a receiver by allowing him to throw up his brief in the middle of the case. 
Laxman Prasad v. Govind Prasad^ A. I. R. 1938 Nag. 230. 

Page 533. The proceedings following an order of adjudication 
are not invalidated simply because the order of adjudication is set aside on 
appeal. A receiver appointed under section 56 by the Court on adjudica- 
tion is entitled to be paid for the work done by him althongh the adjudica- 
tion order be subsequently set aside. Where an order under section 56 
appointing a receiver only fixes the rate at which remuneration is to be 
paid but does not specify the source from which the remuneration is to be 
received or the particular time for payment, such an order must be con- 
sidered in the light of section 56 (i) (6), read with the rules framed under 
section 79 (2) (a) and mentioned on page 52 of the Judicial Commissioner’s 
Circular No, 16, Part 11, and the money is to be paid out of the assets of 
the estate and is not payable until there has been either realisation or dis- 
tribution. If the realisation or distribution of the assets cannot take place 
on account of the order of adjudication having been set aside in appeal and 
the order as it stands becomes inexecutable, a quantum meruit is all that 
the receiver can claim. Ordinarily he is entitled to 5 per cent, of the 
assets realised and the money is payable out of the estate of the debtor. 
Laxman Prasad v. Govind Prasad, A. I< R. 1938 Nag. 230. 
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Page 534. The Couri; has no power under section 56# summarily 
to direct the third person to deliver up possession of property of which he 
is in possession if he sets up a title, however il'inby, to it. The only 
powers the Court has in such circumstances is to try the matter by appro- 
priate proceedings under section 4. JasoSabai v. Pirm Shri Ktshen 
Radha Kishefi^ A. I. R. 1939 Nag. 10. 

Section 59* 

Page 544. The existence of a contract to mortgage entered into 
more than three months before an insolvency petition would be no bar to 
the official receiver selling the property, although it might furnish a cause 
of action in a suit for specific performance. The existence of such a 
contract does not constitute a danger which the official receiver is bound 
to forestall by an application under section 54, P. L A. V mkadari 
Somappa v. Official Receivjr^ Bellary, A. L R. 1938 Mad. 801. 

Page 544. Where the sale deed executed by the official receiver 
of an insolvent father’s estate and the evidence of the purchaser showed 
that what was intended to be sold and purchased was the entire pro- 
perty for a consideration which represented the value of the whole 
property and not merely the insolvent’s own half share after excluding 
the son’s half share, and the official receiver had power on that day 
to sell the song's share also, it was held thit it must be deemed that the 
sale was of che entire property. Gudivada v. Potti Swami, A. 1. R. 1938 
Mad. 299. 

Page 548. Where the Insolvency Court vests the estate of an 
insolvent in the oflicial receiver and later on appoints two other 
persons as additional receivers to administer the estate, without 
vacating the order vesting the estate of the official receiver and mak- 
ing another order vesting the estate in a body of three receivers, the 
official receiver can by himself maintain suits to recover the estate of 
the insolvent. Basheshir Nath v. Baij Nath, A. L R. 1938 Lah. 264. 

Section 6L 

Page 574. The expression “a debt due to the Crown or any local 
authority’’ includes not only a debt which has become due to the Crown 
but also a debt which is provable within the meaning of section 46 (3), 
p-t. L A., whether such demand has become provable or not and 
whether it is in point of law strictly a debt or not. Secretary of State 
V. Official Assignee f A. I, R, 1938 Sind 49. 

Section 66. 

Page 597. The wife and children of an insolvent have no legal 
right under the general law for any provision being made for their 
maintenance out of the immovable property of the insolvent. Section 66 
(2) is not meant for reserving the immovable property of the insolvent 
for the residence and maintenance ot his wife and children. It is 
meant only for the purpose of reserving a money allowance for them. 
Firm Labhumal Banarsi Da&s v. Mst. Bibi, A. L R. 1939 Lah 39. 

Section 68. 

Page 604. A sale held by the receiver under instructions of the 
Court is not an act of the receiver and section 68 does not apply An 
application to set it aside is within time although it may be presented 
twenty-one days after sale. D&osthan Narsmgft v. Bhae, A. L R. 1938 
Nag. 320. 
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Page* 604, The official assignee is the person in whom the insol- 
vent-/ property vests as owner though only for the benefit of others. 
Therefore a cbJni Hurt a certain property has not vesced in him at al! 
nr a clahii to have a charge upon priperty which Is vested in him 
cannot under trie Act be deak witn by him as a tribunal. The official 
riSsigne-"‘ in such a matter k a party litigant. Even if the matter should 
he regarded as a me'^e question of admitting or rejecting a proof* 
when the official assEgnee acts under rule 25, schedule 2^ 
it seems more reasonable and more in accordance with a sound 
interpretation of section h’B and within the jractice under statutory pro- 
visions couched in tue same terms that the ''appear* from the “act or 
decision” of the official assignee to the judge should be by motion and 
that the or -a! evidence necessary should be taken before the Insolvency 
Judge himself. Sooni R(?m v. Alada Hackly a Kole}% A. I, R. 1938 Pnvy 
Council 259 a case under the Presidency-towns Insolvency Act. 

Seclioo 69. 

Page 613. A judgment-debtor against whom a decree has been 
obtained was adjudicated as insolvent and the Insolvency Court which tvas 
conducting a summary administration of the insolvent *s estate put the flour 
mill of the insolvent to auction and obtained a bid from the decree-holder 
for a certain amount which was deposited by the purchaser. The mill was 
however never delivered to the purchaser. Subsequently the essential 
parts of the machinery were removed by the insolvent. The insolvent s 
conviction ’under section 69 (ci (II), F. J. A., 1920, was upheld on the 
ground that the contract, between the court and the purchaser 
being a private one and the Court being liable to deliver the machinery 
according to the contract, the insolvent was not entitled to remove any 
part, and that his conduct was such that from it an intention to cause 
wrongful loss to the creditors could be inferred. Ganesh v. Emperor, 
A. k R. 1939 AIL 166. 

Page 613.^ No appeal lies against an order of the District Judge, 
sitting in insolvency, passed under section 70, making a complaint, after 
a preliminary inquiry, to a Magistrate to be dealt "with by him under 
section 69. If there is any appeal against such an order it can only be 
under section 75 (3) and only by leave of either the District Court or 
the High Court. But a very strong case will be needed to justify the 
granting of such leave. Where such leave has not been obtained, the 
appeal is incompetent, nor does an appeal lie under provisions of 
section 476 (5), Cr, P. C. Madan Mohau v. Emperor, A, L R. 1939 
Cal. 264. 

Section 75. 

Page 636, The words “apy such person” in sub-section (2) of 
section 75 include those persons in sub-section (l) of section 75. Right 
of appeal under section 75 is not limited only to those persons, who have* 
locus standi under section 50, for it would give a debtor a right of 
appeal only in cases where the matter came before a Court subordinate 
to a District Court, but would give him no right of appeal if the matter 
in the first instance pame before the District Court, which could not 
be intended by the legislature.. Thus from an order of the Court declaring 
the debt to have been proved, an appeal by the debtor lies to the High 
Couft. MakhmHl v. Bhas^wamingh, A, j, R. 1^38 471, 
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Page 638. In the matter of an application under section 53 of the 
Act a creditor aggrieved by an order of a district Court may appeal to the 
High Court without first applying to the official receiver to appeal and 
getting refusal from him. Kandaswamy v. Rangaswamy, A. I. R. 1938 
Mad. 370. 

Page 640, A third person whose title to property is affected by an 
order of adjudication i‘' a person aggrieved by it and is entitled to appeal 
from it. But he cannot succeed in appeal merely on the ground of the 
absence of the notice of adjudication to him by the Insolvency Court. 
Bhawaiit Das v. Jefh Sinfih, A. I. R 1938 Sind 82. 

Page 645. In revision the High Court has got wider powers than 
it has under section 115, C. P. C. Kanila Bai v. Chitra Parsad. A, I. R. 
1938 All. 57. Where there was no real consideration of evidence and 
the court’s consideration of the case was superficial, the interference in 
revision was held necessarv. Kissen Gopal v. Umrao, A. I. R. 1938 
Nag. 216. 

Page 647. No appeal lies from the District Court to the High 
Couit on the ground that the rate of interest allowed in the scheme by the 
official receiver was higher than permissible under the provisions of the 
Act. The reason is that the matter does not fall under section 4. Dudh 
Sen V. Ashrafi Lai, A. I. R, 1938 All 28. 

Page 65 1 . Admission of appeal is tentamount to grant of leave 
under section 75 (3). Absence of leave is no bar provided there is a sub- 
stantial question for consideration. Sagarmal v. Abdul Rahman, A. I. R. 
1938 Oiidh 101. 

Page 651. A creditor on behalf of himself and other creditors 
made an application to the District Judge under section 151, C. P, Code 
read with section 5, P. I. A., praying that the order annulling the adjudica- 
tion passed by his predecessor should be modified by vesting the insol- 
vent’s estate under section 37 in the official receiver till the debts due to 
the unpaid creditors were piid under the insolvency law. The District 
Judge refused to modify the order. It was held that the order of the 
District Judge was appealable with leave of the District Judge or of the 
High Court. Rama Krishna v. O^oial Receiver, A. I. R. 1938 Mad, 461. 

Section 78. 

Page 669. The period to be excluded under this section runs from 
the order of adjudication and not from the date of the insolv ency petition 
by virtue of the doctrine of relation back, Nagamr Sambayya v. Nagarur 
Pedda Subbayya, A. 1. R. 1938 Mad. 19. 

Page 667. Inclusion of debt by the insolvent in his schedule filed 
with the petition does not make *it proved. Vela Gaiety v. Kandecu, 
A. I. R. 1938 Mad. 143. 



THE PfiOViNCIAL INSOLVENCY ACT 

ACT V OF 1920 

(As MODIFIED UPTO DATE) 

Passed by the Indian Legislative Council. 

Received the assent of the Governor-General on the 25th 
February, 1920. 


An Act to consolidate and amend tlie Law relating 
to Insolvency in British India, as administered by Courts 
having Jurisdiction outside the Presidency-towns and the 
Town of Karachi (1). 

Whbeeas it is expedient to consolidate and amend the 
law relating to Insolvency in British India, as administer- 
ed by Courts having jurisdiction outside the Presidency- 
towns and the Town of Karachi (2) ; It is hereby enacted 
as follows : — 


1 . (I) This Act may be called the Pro- 
vincial Insolvency Act, 1920. 

(S) It extends to the whole of British India, except 
Scheduled Districts. 


Short title and extent. 


the 


Bankruptcy Law ; Its origin and history. — In the indigenous 
system of law there is no provision similar to that found in the modern 
Bankruptcy Acts. Even in the days of the later Smritis, when the Hindu 
Law had attained considerable perfection in other respects, we find no 
indication of anything approaching a system of bankruptcy. Of course 
there were means, like the arrest of the person of the debtor’s son or the 
employment of force or friendly persuasion by which the creditor could 
realise his debt from the debtor. Beyond this there was nothing which 
provided for the seizure of the debtor’s property for the benefit of his 
creditors and its rateable distribution amongst them. 


The Roman Law treated the debtors in a most barbarous way. The 
creditor could take steps for the realisation of his debt against the debtor’s 
person only. He could not proceed against his property. It was at a 
later period that this was permitted and that too only under certain con- 
ditions and in certain specified cases. In about 48 B. C. another form of 
procedure commonly known as Cessio Bonorum was introduced. It en- 
abled a debtor to become a bankrupt on his own petition by surrendering 
the whole of his property to his creditors. And, in return, he was relieved 
from all liability for arrest and imprisonment. But his after-acquired 

(1) “ Karachi" was sabsfcitufced for "Rangoon” by the Q-ovemmenfc of India 
(Adaptation of Indian Laws) Order, 1937. 

(2) These words were substituted by section 11 of the Insolvency Amendmeat 
Act, IX of 1926, and subsequentlv anealetl hy the Government of ladiS'CAdapta- 
tion of Indian Laws) Order, 1937. 
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property remained liable for the payment of his debts except that he was 
! , allowed out of such property a certain portion for his subsistence. 

In striking contrast to the Roman Law* the Common Law of 
England did not know of any process whereby a person could pledge his 
person for payment of a debt. The necessity, however, soon arose, and 
the writ of capias and respondendum was employed for the arrest and 
imprisonment of the debtor. This mode of execution came in course of 
time to be so largely resorted to by creditors that the legislature had to 
intervene to prevent its abuse. There were two sets of legislation, one 
directed against the tyranny of creditors and the hardships of the jail, 
and the other directed against dishonest and fraudulent debtors. The laws 
against fraudulent debtors were, what were called in those days, the 
Bankrupt Laws. These laws were, however, an innovation on the 
Common Law. They were entirely a creature of statute. The first 
English Act was passed in the year 1542, being the statute 34 and 35 Hen. 
8, c,4. The Law of England successively progressed by slow degrees from 
the old idea of treating the debtor as a criminal and delinquent to a more 
humane treatment of him until it became a code of equity and justice. 
It is unnecessary to trace the history of English Law from its very begin- 
ning till to-day. Suffice it to say that the most important bankruptcy 
statutes were those passed in the years 1849, 1969, 1883 and 1914. 
Bankruptcy under English Law is even now considered to involve a 
change of status, and to carry with it certain grave disqualifications. 

** Bankruptcy*’ : its meaning and origin.— Various derivations 
have been given of the word ‘‘ bankrupt.*’ According to some it is de- 
rived from the Latin words “ Bancus'^ a table or counter of a tradesman, 
and Ruptus' broken, in allusion to the custom said to have prevailed in 
Italian cities during the Middle Ages of breaking the table of a defaulting 
tradesman, Accordingto others it is derived from the French word 
’* Banque \ ^^Counter^ and Route \ a track, signifying that the trades-* 
man has removed his table or counter leaving but a trace behind. It is 
also to be observed that both the origins indicate the fundamental attri- 
bute of a bankrupt to be his inability to pay his debts. The earlier 
bankruptcy law was a species of criminal law and bankrupts under that 
law were regarded as criminal offenders. The treatment to which they 
were subjeced was cruel and inhuman. Under the Roman Law, if the 
debtor did not pay within a specified time, the creditors were at liberty 
to cut the debtor s body into pieces, each of them taking proportionate 
share ; and no creditor who cut too little or too much could be 
called to account therefor. Under the Common Law the debtor was left 
in jail either to starve and die or depend on the charity of his friends. It 
were these barbarities which made the conscience of humanity revolt 
against these shameful practices. It was soon recognised that a personas 
mability to pay his debts may not necessarily arise, and does not in fact 
arise in most cases, from fraud or dishonesty, but from causes like mis- 
fortune, losses in trade and the like which are beyond the control 
of any person. Thus the necessity for this humane treatment of the 
debtor was at first felt in the case of traders only and the early English 
Acts were confined to them only Later on, however, it came to be felt 
that even in the case of a non-trader circumstances may arise, which may 
entitle him to the relief given by the law of bankruptcy. The result was 
that in later statutes the distiftction between traders and non-traders as 
regards liability to be made bankrupt was abolished, although certain ind- 
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dents of Bankruptcy Law still apply only to persons wbo carry on a | ^ 
trade or business (1). 

Bankruptcy Law : Its objects and policy. Under the pre- 
ceding heading we have traced the history of Bankruptcy Law from its 
origin to its modern slate. The chief aim of every system of bankrupt 
law in modern days is to combine and regulate two great objects : (I) 

The distribution of the effects of the debtor in the most expeditious, the 
most equal, and the most economical mode ; and secondly, the liberation 
of his person from the demands of his creditors when he has made a full 
surrender of his property (2). On the one hand it protects the interests of 
the creditors by compelling the bankrupt to give up all his effects for dis- 
tribution amongst them without any fraudulent concealment (3) ; on the 
other hand, it exempts the debtor from being arrested by an individual 
creditor in pursuing his ordinary remedy for the realisation of his debts. 

It also safeguards the rights of the creditors inter se by providing that no 
one creditor is to take an undue advantage over the other (4). The Bank- 
ruptcy Laws are also calculated for the benefit of trade. For the promotion 
of commercial interests it is necessary that a dishonest trader should be 
punished and made to pay for his dishonesty and also that an 
honest trader, wbo has suffered losses in trade on account of sudden and 
unavoidable accidents should get back his liberty to start a new life 
without being handicapped by his liability to account for losses for 
which he is not to blame. In order to secure the first object the statutes 
provide for the investigation of the insolvent's conduct in the course of 
insolvency proceedings and for his punishment by making certain fraudu- 
lent and dishonest acts on his part criminal offences. In order to secure 
the second object provision has been made for giving the debtor his 
discharge which has the effect of freeing him from nearly all his past liabi- 
lities* thereby enabling him to start his life anew. 

Insolvency Law in Presidency-towns. — The first insolvency 
courts in the Presidency-towns of Calcutta, Madras and Bombay were 
established by the statute 9 Goe. 4, c. 73, passed in the year 1828. The 
courts were called “ Courts for the Relief of Insolvent Debtors.” This 
Act continued in force till 1848, though in the interval certain amendments 
to it were made. In 1848 the previous enactments were repealed and an 
Act was passed called the Indian Insolvency Act, being 11 and 12 Viet. c. 

21. The Act reserved the distinction between traders and non-traders 
in certain respects. The court established by the Act of 1828 was conti- 
nued but the court was to be held before a Supreme Cmrt. In 1861 the 
Supreme Courts were abolished and High Courts established, in their 
place, by Indian High Courts Act, 1861, being 24 and 25 Viet. c. 104. The 
High Courts were given to exercise such powers and authorities with 
respect to original and appellate jurisdiction and otherwise as are consti- 
tuted by the laws relating to insolvent debtors in India in any place 
whether within or without the Presidency (5). The amended Letters Patent 
of 1865 limited these powers to places within the Presidency only. Then 
came the Presidency-towns Insolvency Act, 1909. This Act was a 

1. Section 28. clause 3 ; St : 42 Gl. 1 B, dt 0. 

2. Henley’s Bankrupt Law, Brd Edition page 1. 

B Mahbir Frassad v* Shivanandan Sahay, A I. R. 1934 Fat 514 : 152 1. C. 

277 (the object of the Insolvency Act is to make all the property of the insolvent 
divisible amongst all Ms creditors). 

4. Ramanathan Ohefctiar tj. Subiamania Ohettiar, 48 M* 653 : A. 1915 
5(ad 248 : 85 L 0. 216 ; In the matter of T. Farnshothamdase, 55 M. Ifa J. 

5, S. ill Indian High Oocirts Act, 1861* 



3^1^ considerable improvement upon its predecessor* Till to day it is this 
Act, with slight modifications made by subsequent legislation* that is 
in force in the Presidency-towns* The only important amendment has 
• been to extend the operation of this Act to the towns of Karachi and 
Rangoon* 

Insolvency Law in the MofnssiL—The Code of Civil Pro- 
cedurcj 1859, according to Doctor Whitley Stokes (1), contained germ 
but only the germ of an insolvent law*’" In 1877 some fifteen rales were 
framed and incorporated in Chapter 20 of the new Code of that year and 
power was given to District Courts to entertain insolvency petitions and 
to make an order of discharge. Those rules were contained in sections 344 
to 360 of the Code of Civil Procedure, 1882. In 1907 the first Provincial 
Insolvency Act was passed containing about 5o sections. The Act contain- 
ed a simple but fairly complete procedure in insolvency adapted to the 
districts. Prior to 1907, for the Punjab there was a special but incomplete 
law contained in eleven sections of the Punjab Law Acts, Act IV of 1872. 
It, like that contained in the Code of Civil Procedure, was, however, too 
limited in scope, and it neither afforded adequate relief to honest debtors 
nor sufficiently secured the rights of creditors. 

The Act of 1907 was, in actual practice, found defective in many 
respects (2h At the time of passing the new Act in 1920 many important 
changes were made* Some of them are noted below : — 

(1) Under the old Act of 1907 a debtor couM claim adjudication 
almost as a matter of right, but under the new Act he must also show that 
he is unable to pay his debts although only prima facie evidence for that 
purpose would suffice (3). 

(2) The new Act gives the Court greater powers of control over the 
person and property of a debtor (4). 

(3) The penal provisions of the new Act are wider and more 
stringent than they were under the former Act (5)* The new Act provides 
for better protection of the property of the debtor against the attacks of 
individual creditors. Consequently it is more beneficial for the general 
body of creditors (6). 

(4) Section 4 of the new Act confers very wide powers on the 
insolvency court to decide questions of title thereby expediting the insol- 
vency proceedings which were under the old Act likely to be protracted 
by bringing suits in ordinary courts of law. 

(5) The right to appeal under the new Act is also extended by allow- 
ing a second appeal to the High Court in certain cases (7), 

(6) Under the old Act it was optional for the insolvent to apply for 
discharge, and in most cases it stood to his advantage not to apply for it* 


L AngloTndian Code, Vol 2, p. 418. 

See Letter No. B58— 670 dated 2Brd March, 1014, from the Uoverninent of 
India (Home Deptfe.^ to the Local Governments on the working of the old Provin- 
cial Insolvency Act of 1007. 

0. S* 10 and 8 24, Cl (a) proviso of the new Act. 

ri Act of 1020. Also compare proviso 

to S. IS (2) of Act of 1907 with St. 20 of the present Act. 

6. Compare S. 4S of the old with S. 60 of the new Act. 

6. Compare S. S4 of the old with S. 61 of the new Act 

7, Compare B. 46 of the old with S. 75,^ 01. (1),, 2ftd proviso of the new Aet^ 
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Section 22 of the present Act now makes it obligatory for the insolvent to | 
apply for discharge within the period fixed by the court. If he fails to so 
apply, the court can annul the adjudication. 

(7) Under the old Act a proposal for composition or scheme of 
arrangement could be entertained either before or after adjudication. Under 
the new Act it can be done only after the order of adjudication (1), 

(8) Section 16, clause 2 (6) entitled the debtor to be released from 
prison as soon as an order of adjudication was passed. Under the new 
Act section 31 gives the court the power to withhold or cancel protection 
orders at its discretion. 

(9) Under the new Act an order of discharge under section 44, 
clause 2, releases the insolvent from all provable debts, whereas under the 
old Act he was released by such an order from debts entered m the 
schedule only. 

(10) The present Act contains provisions which facilitate the prosecu- 
tion of fraudulent debtors (2). 

Ameudiineiits of the Act, V of 1920. —The Provincial In- 
solvency Act, V of 1920, his subsequently been amended by the following 
Acts 

(1) The Insolvency (Amendment) Act, IX of 1926, which received 
the assent of the Governor-General on the 26th February, 1926* This 
extended the operation of the Presidency Act to the Town of Karachi* 

(2) The Sind Courts (Supplementary) Act, XXXIV of 1926, which 
received the assent of the Governor- General on the 9th September, 1926. 

(3) The Provincial Insolvency (Amendment) Act, XXXIX of 1926, 
which received the assent of the Governor-General on the 9th September, 

1926. 

(4) The Repealing and Amending Act, X of 1927, which received 
the assent of the Governor- General on the 4th April, 1927. 

(5) The Insolvency (Amendment) Act, XI of 1927, which received 
the assent of the Governor-General on the 2Qd September, 1927. 

(6) The Repealing Act, XII of 1927, which received the assent of 
the Governor- General on the 8th September, 1927. 

(7) The Repealing and Amending Act, XVIII of 1928 which received 
the assent of the Governor-General on the 25th September, 1928 

(8) The Repealing and Amending Act, VIII of 1930, which received 
the assent of the Governor-General on the 16th March, 1930. 

(9) The Provincial Insolvency (Amendment) Act* 1935, Act No. X 
of 1935, which received the assent of the Governor- General on the 28th 
September, 1935. 

(10) The Government of India (Adaptation of Indian Laws) Order, 

1937* 

Date of Operation of the Act. — The Act is silent as to the 
date from which it is to come into operation. It, however, came into 
force on the 25th February, 1920, the date on which it received the assent 
of the Governor- General (3), 


Oompare S* 27 of the old with Sr 38 of the new Act, 
2. 8s. S9 and 70 of the new Act* 

% Seneral Clauses Acti X of 4^7, 8* 5, 
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g j Towns of Rangoon and Karachi. —By ^section 11 of the Insol» 

* vency (Ameodmeot) Act, IX of 1926, the words “ towns of Rangoon and 
Karachi/* in the preamble were substituted for the word “ Towns of 
'' Rangoon.** Now cases arising within the original jurisdiction of the 
Court of the Judiciai Commissioner of Sind are governed by the Presi- 
dency-towns Insolvency Act, 1909, The reference to Rangoon has now 
been deleted by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

Scheduled Districts —“Scheduled Districts’* mean the terri- 
tories mentioned in the First Schedule of the Scheduled Districts Act, XIV 
of 1874. The Provincial Insolvency Act has been extended by notification 
under section 5 of that Act to : — 

The Province of Sind, — See Gazette of I ndia^ 1920, Part I, page 
2052 and Bombay Government Gazette^ 1920, Part I, page 2765. 

Coorg, — See Gazette of India, 1920, Part I, page 1333. 

Upper Burma, — See Burma Gazette^ 1920, Part I, page 1303. 

District of Cachar (excluding the North Cachar Hills), Sylhet, 
Goalpara, Kamrup, Darrang, Nowgong {excluding the Nowgong Mikir 
Hills Tract\ Sibsagar (excluding Sibsagar Mikir Hills Tract) and Lakshmi- 
pur (excluding the Lakshmipur Frontier Tract). See Assam Gazette, 
1920, Part II, p. 251L 

Bistrict of Dari eeling^^See Calcutta Gazette, 1921, Part I, page 

288. 

British Baluchistan, — See Baluchistan Local Rules and Orders, 
Part II, page 244. 

Pargana of Manpur. — See section 21 and Schedule of the Manpur 
Laws Regulation, 1926 and Panth Piploda, see Regulation 1 of 1929, 
section 2. 

All the Scheduled Districts in the N,-W. F, Province, — See Notifi- 
cation No. 2286-G., dated 28th May, 1920, Gazette of India, 1920, Part 
II, page 910. 

British India.— “British India shall mean all territories and 
places within His Majesty’s Dominion which are, for the time being, 
governed by His Majesty through the Governor-General of India or 
through any Governor or other officer subordinate to the Governor-General 
of India (I). 

Construction of Bankruptcy Acts. -The Bankruptcy Acts are 
in the nature of penal enactments and therefore if it is capable of two 
constructions, that one should be adopted which is most favourable to the 
person affected (2). It is a rule of construction, applicable to Bankruptcy 
Statutes generally, that as between two passible constructions of which 
one will do great unnecessary injustice, while the other will avoid and 
keep exactly within the purpose for which the statutes were passed, the 
court is bound to adopt the latter (i). Practice is a useful guide where 
statute uses a language of doubtful import, but a practice which is in 
contravention of the law, even though such practice be of the High Court, 


L 

2 . 

I. 


General Clauses Aefc, X of 1897, S. 3, 01. {!}, 

1895, 2 Q. B. at page 271 ; 1839, 22 Q. B .at page 278. 

18S4| 9 A. 0. at page 453 ; .1808, 15 A.^ 0.. 383 v 1892 A, 0, at page 323, 
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cannot make lawful that which is unlawful (l). In the case last cited it was * 
held that the practice of the Bombay High Court requiring an insolvent 
whose discharge has been suspended to appear and obtain a final and 
absolute discharge after the expiry of the period of suspension is contrary 
to law* 

Relevancy of English Decisions. — In more than one case (2) 
their Lordships of the Privy Council have deprecated the practice of referr- 
ing to English decisions for the purpose of interpreting an Indian, Act. In 
Rama Nandi Quer v. Kalavati Quer (3), a recent case, their Lordships of 
the Privy Council observed, *'It has been often pointed out by the Board 
that where there is a positive enactment of the Indian Legislature the 
proper course is to examine the language of that statute and to ascertain 
its proper meaning uninfluenced by any consideration derived from the 
previous state of the law or of the English Law upon which it may be 
founded/* 

It has, however, not been found practicable even by the Privy Council 
and the Indian High Courts not to refer to English cases as guides 
for interpreting Indian Acts (4). For instance where an Indian Act is 
professedly based on an English enactment the Indian Courts are in 
practice, if not in theory, bound by the decisions of the English Court of 
Appeal (5). The correct rule of interpretation in such cases has been laid 
down by a Division Bench of the Madras High Court in Penunetsa 
China Venkataraju v, Pulavarthi Lakshmanaswami (6), in the following 
words, ‘*It cannot be questioned that the Indian Legislature has been 
borrowing from the English Bankruptcy Act in enacting the Insolvency 
Acts in this country. No doubt Courts in India are bound, in the first 
instance, to construe the wo“ds of the Indian Act, whenever any question 
arises, and in case of difference between the wordings of the Indian 
Act and the English Statute, Courts in India are bound to give effect to 
the words of the Indian Act, and confine themselves to the Law as 
enacted by the words occurring in the Indian Act. Where, however, the 
language of the Indian Act and the English Statute is identical, I think 
Indian Courts are entitled to seek guidance and help from the decisions 
of English Courts in such matters’* (7). In the case last cited the learned 
Judges relied upon English decisions for the purpose of construing sections 
34, 48, 61 and 67 of the present Act The Indian Courts have referred 


1. Murad Ally Shamjee r. B. N. Ratig, A. I. E. 1920 Bombay 419 : 5B L C* 
627 (630) Also see Woon wala and Co v Macleod, il906) 44 B. 555 : 80 Bom. 515 : 
8 Bom L, R. 470, on appeal from {1905} 7 Bom L. B. 954 (968). (Sale by ojKrial 
assignee, with sanction of cunrt—no power of court under section 31 to set aside 
completed sale). 

2. Ree A. L E. 1918 E C. 11 : 4? L C. 513 ; Imam Gandhi, a Mutsaddi, 45 
f . A- 78 : 45 Calcutta 878 ; Eania IS! andi Quer Kalavati Quer, 56 I. A . 18 : 7 Patna 
221 : A. I. R. 1928. P. C. 2 : 107 I. 0. 14 ; Bharfuzzaman n. Hunter, A h E. 1980 
Oudh20 : 121 1. C 908. 


3. 55 1. A. 18 supra. 

4. Fremsuk Das Asrani i\ TJdai Ram Gunga Bux, A. L E* 1918 CaL 467 : 44 

1. C. 283 : 45 CaL 138. , ^ 

5. Firm of Gianchand Dilaram, In the matter of, 131 L 0. 705 : A, L R. 19W 
Sind 70 ; Bhamajmal Kishin Bass v* Official Assignee^ IBl I. C* ISO : A. I. R* 1981 
Sind 44 (both cases under Pr. T. I. Act). 

6. A. I. R. 1981 Mad 729 : 134 I* 0. 169. ^ _ 

L Official Assignee (Mad.) Trustees of Port Trust, A. L M. 3936 7^ 

166 I. 0, 4^^ (case under the Presidency-towns Insolvency Act. 1909). ’ 
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« I to mi relied upon English decisions in many cases (l), on the ground that 
** the Insolvency Act is in many instances taken word for word from an 
English Actj and English decisions, though not actually binding on 
Indian Courts are entitled to the greatest respect* However, in 3i 1. C, 
795 (Madras) the High Court refused to follow a decision of the House 
of Lords on the question of Bankruptcy Law. And in Hari Das v. Lain 
Bhai (2), the court interpreted a section of the present Act as it stands 
without reference to the Companion Acts. 

Eetrospective operation of the Act — The general rule of con- 
struction of Statutes is that enactments in a Statute are to be construed 
to be prospective, not retrospective in their operation (3). The principles 
are well established that a retrospective operation is not to be given to 
a Statute so as to impair an existing right or obligation (4). But, 
ordinarily, changes of law relating to Procedure have retrospective 
elfect, and must apply to all proceedings or actions commenced before or 
after the passing of the Act (5). As remarked by Pollock C, B, m the 
leading case of Wright v. Hale, “there is a considerable difference between 
new enactments which affect vested rights, and those which affect the 
procedure in Courts of Justice*' (6K “When an Act alters the proceed- 
ings which are to prevail in the administration of justice, and there is 
no provision that it shall not apply to suits then pending, it does apply 
to such actions ' (6). The rule is thus laid down by their Lordships of 
the Privy Council* “that while provisions of a statute dealing merely 
with matters of procedure may properly, unless that construction be 
textualiy inadmissible, have retrospective effect attributed to them, pro- 
visions which touch a right in existence at the passing of the statute 
are not to be applied retrospectively in the absence of express enactment 
or necessary intendment’’ (7). No one has a vested right in any particular 
form of procedure (8) ; and where the enactment deals with procedure 
only, unless the contrary is expressed, the enactment applies to all 
actions commenced before or after the passing of the Act (9). But 
when a new enactment deals with rights of action, unless it is so 
expressed in the Act, an existing right of action is not taken away (9). 
The legislature no doubt possesses the power to divest existing rights, 
but it is to be presumed that it is generally unwilling to do so ; and 
consequently, unless an intention to the contrary is clear, an Act dealing 


- J^lagindas Bhukandas Gtlieiabhai Gulabdas, 

34 AIL 106; 

r Deputy Commissioner, BarabanM A. I. B. 1325 Oudh 
7% \ f* Pdairaw Gunga Bax, A. I. E. 1918 Cal 467 : 44 

Girdharilal 109 I. G. 6B3 ; A. 1. R. 
1928 Oadh 2bB ; 3 Luck o88; Lakhiprasad y* Vgmhnmta, 13 Pat. 78 : 148 1. 0. 39 : 
A. L R. 1933 Pat. 461. 

a m Bom. no : 129 L G. 153 : A I. B. 1931 Bom. 50. 

3, J avanmal Jitmai v, Muktabai, 14 Bom. 516 (525). 

I C 164 Krislina t?. Abdul Kadar. A. I R. 1433 Gal. 435 (437) 8* B. : 143 

f ^ Bapu Yesaji, 19 Bom. 204. * 

» L L Ex. 40 : 6 H, 4 N. 227 

I P ikftrilii Oommissiouer, 106 L 

LiS'KiSiiSSf ^ ® “■ ® “•* <=«'»“ 

llOTH 3 Ok D. 62 ; Warner «. Murdick 

DrapIrcSfLRS®®^ 2275*lso see Kimberley 



with rights of action is to be construed as prospective merely. (1) 1 ^ 

The provisions of the new Insolvency Act have no retrospective effect 
(2K Thus it was held that the right of an insolvent adjudicated 
as such under Act III of 1907 to have execution proceedings against 
him stayedj unless the Insolvency Court gives leave to prosecute them, 
is a substantive right, and is not abrogated by Act V of 1920, and so an 
order for his arrest without leave of the Insolvency Court was without 
jurisdiction (3). But the discretion given to the Court by the Legisla- 
ture statedly in respect of applications under the new Act cannot again 
be extended to applications made under the old Act of 1907, which could 
be made only under that Act on its date (4). Similarly, where a debtor- 
filed his insolvency petition under the old Act and secured an order of 
adjudication in his favour, the order conferred certain rights upon him 
Ivhich could not be divested by the new Act ; and the creditors, con- 
sequently could not obtain the order of adjudication annulled under the 
new Act, nor could they claim any exemption under section 78 (2). 

(5). In a case where the original insolvency petition presented by a 
creditor under section 6 (4) (c) to the District Munsitf was without juris- 
diction, and being returned for presentation to the District Court, more 
than three months had elapsed since the commission of the act of in- 
solvency upon which the petition was grounded, it was held that the 
petition was liable to be rejected as out of order. (6). In another case where 
the application for insolvency presented under the old Act had complied with 
the requirement of section 6 (3) of that Act, it could not be dismissed by 
applying the provisions of the new Act. (7), However, all proceedings 
on a petition filed under Act III of 1907 need not be dealt with under the 
provisions of the old Act ; and it is recognised that by merely filing a 
petition under the old Act, the petitioner did not acquire a vested right 
to a particular kind of order which could not be affected by the new Act ; 
accordingly, where an insolvency petition was presented under the old 
Act, but the petitioner was adjudicated an insolvent after the new Act 
had come into force, the nature of the order to be passed was held to be 
a matter of mere procedure and the condition imposed by the Court that 
the discharge must be applied within one year, was valid under the pro- 
visions of new Act. (8). In a Punjab Case where a firm was declared 
insolvent under the old Act, (Punjab Laws Act, 1872) but a sale was held 
in insolvency proceedings after the new Act III of 1907 had come into 


L Hindusingii u. Mangal, A, I. B. 1928 Nag. 227 ; 72 L 0- 488 ; Pars Earn 
Emperor AXE. 1981 Lah. 145 (151, 152) : 131 1. C. 358. 

2. Gurmukhdas Rangalmal v Hassomal, A.I.H. 1932 Sind 71 ; 189 I. C. 589 : 
Also see Mohiruddin nj. Garanath, A. 1. R 1928 Gal 221. 

(8) Solarappa Naiokar u Shunmugam Sundaram Pillai, A. 1. E. 1926 Mad. 
610 : 93 I. 0. 8. (Foild. Nfatesa Ouetfciar Annawalai, A. I. B, 1928 Mad. 487 : 
78 I. 0. 218 and Eangiah OhetUai v, Auraswami, A. I. E. 1924 Mad. 868 : 
79 1. C. 408. 

(4) Pulpati Hanwara v. Ravapafci Eamayya, A.I.B. 1921 Mad. 272 (!) ; 
€4 1.0. 270. 

(6) Gurmukhdas Rangomal 0 . Hassomal Tharumab A.LE# 1932 Sind 71 : 
1391.0.589 : 26 8. L.B. 204. 

(6) Aiyaparaju u. Venkatakrishnayya, A. I. E. 1928 Mad* 462 : 72 1. C. 488. 

(7) Mohiruddin Molia 0 . Gayannath Poddar, A. I. E. 19 ?8 Cal 221, <?/. Ranglah 
Chettiar u. Aunaswami, A. L E» 1924 Mad. 868 ; 79 I. 0. 408. 

(8) Kallukufc Parambatk 0 . P. Puten Fectikakkal, A* I. B. 1926 Mad* 128 ; 
91 L a 141 



force, it was held that the provision of section 46 of the Act of 1907 
gave a right of appeal on the ground that it was a mere matter of pro- 
cedure. (l) Similarly, it has been held by the Lahore High Court that where 
a claim to property in insolvency proceedings was decided under the new 
Act V of 1920, even though the order of adjudication was passed under 
the old Act, the decision was final because the claim is to be determined 
according to the procedure prescribed by the new Act. (2) 

Foreign Court —The term “Foreign Court’' is not defined in this 
Act. The definition given in the Civil Procedure Code is not applicable 
to cases arising under the Act (3). The District Court of Secundarabad, 
though not a Foreign Court under the Civil Procedure Code, is one 
under the Act f4). 

Operation of Act Beyond British India. — The Provincial Bill of 
1906 contained the following clause : “This Act applies also to *(a) all 
Native Indian subjects of His Majesty in any place without and beyond 
British India, {b) all other British subjects within the territories of any 
NativePrince or Chief in India and (c) all servants of His Majesty, w^he- 
ther British subjects or not, within the territories of any Native Prinp or 
Chief in India.’’ And in the Objects and Reasons it was stated, “It is 
proposed not only to make the law extend territorially, like the Civil 
Procedure Code, to the whole of British India except the ^'cheduled 
Districts, but also to give it the widest extra-territorial application possible 
in the case of an Act of the Indian legislature-” But this provision has 
not been incorporated m the Act, the Select Committee stating “That 
portion of the Bill which proposed to extend its operation to certain persons 
residing outside British India has been struck out as unnecessary/’ 

Rules of Private International Law on Bankruptcy. — Sometimes 
questions as to the extra-territorial effect of an order in bankruptcy in 
India and the effect of a similar order passed by a Foreign Court in India 
arise. These questions are to be decided by rules laid down by the Comity 
of Nations. 

In Section 167 the English Bankruptcy Act, 1914, the 
definition of “property” includes every description of property whether 
situate in England or elsewhere ; and in Section 38 the property of the 
bankrupt divisible amongst his creditors comprises all such property as 
may belong to or be vested in the bankrupt. By Section 17 of the 
Presidency-towns Insolvency Act, 1909, it is provided that on the making 
of an order of adjudication the property of the insolvent, wherever situate, 
shall vest in the official assignee. In the Provincial Insolvency Act, 
Section 2 clause (6) defines the word “property” but it does not in terms 
include property whereever situate. Section 28 of the Act provides that 
on the maliing of an order of adjudication the whole of the property 
of the insolvent shall vest in the Court. It appears that the legislature 


(1 Chunila! 0 . Beharilal, A. I, E. MS Lah. 360 ; 33 I. C. 995. 

(2) SM? I^araln u, Lachhmi Rarain. A. I. E. MS Lak 761 : 119 1. 0 733. 

Venkanna Akarappit Chennaya, A. 1. E. im Mad, 900: 
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^ I* * 54 Mad. 727 ; 132 1. 0. 297. (On appeal Imm A. I R. 1929 

Mad. 1900; Secretary of State v. Charlea Worth Piling Co., 1901. A. C. 
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did not extend the operation of Section 28 or other provisions of the Act 
to property situate outside British India in express words because in 
practice it was found unnecessary and ineffective. The principles which 
determine the vesting of property situate outside British India, belonging 
to the bankrupt, in the receiver are laid down by private International Law 
and not by the municipal law of any one country. 

Effect of a foreign adjudication on property situated in British 
Ifidia.— As already stated the legislature of no country is entitled to make 
laws for territories outside its jurisdiction. Of course there is nothing to 
prevent the legislature of a country to enact laws purporting to operate 
outside its own jurisdiction but such laws will be practically of little or no 
practical effect for the simple reason that they shall not be recognised in 
the foreign territory. The leading English case on this proposition Is 
Macleod^ v. Attorney General^ New South Wales (l). That was a case 
in which a man was convicted of bigamy at the Court of quarter sessions 
at Sydney, New South Wales, the bigamy having been committed in the 
United States of America. The Privy Council, in reversing the conviction, 
held that the words “ whoever being married’* in tbe Colonial Statute 
could only be taken as meaning for the purposes of the statute “ whoever 
being married and who is amenable, at the time of the offence committed, 
to the jurisdiction of the colony of New South Wales.” Similarly it was 
held that the word * wheresoever” should be read as “wheresoever in this 
colony the offence is pmmitted ’* ; and it was remarked that to give to the 
words “whosoever” and “wheresoever” an extended extra- colonial 
application wouM be to allow to the colony a legislative authority that it 
did not possess Such laws do not, therefore, operate outside the jurisdic- 
tion of the legislature making these laws via statuti ie., by force of those 
laws. It does not, however, mean that the laws of one country cannot 
operate or cannot be recognised for any purpose in a foreign territory. By 
the comity of nations there has developed a code of rules which are 
generally called private mternational laws ; and according to those rules 
very often effect is given to the legislation of one country in another. 
Following the above principle it is clear that an adjudication order of a 
foreign court has no effect of vesting in the receiver property situate in 
British India except in so far as it is recognised in private international 
law and vice versa (2), In other words, the foreign adjudication order 
does not operate in British India via statuti^ but only under the rule of 
private international law. The leading English case on the matter under 
consideration is Galbraith, v, Grimshaw (3; as regards movable estate, 
for it is settled that no adjudication order is recognised as having tbe 
effect of vesting in the receiver any immovables in another country. As 
already stated an adjudication order of a foreign court is recognised as 
vesting the movable estate of an insolvent, if that court is the court of the 
country governing the person of the owner, everywhere else (+\ but it 
shall so operate only subject to a valid charge existing on that property in 
the country where the property is situated. Tbe foreign court must take 
the assets of the bankrupt such as they were at the date of the adjudica* 

: Ch. D 674 : 30 W E. S98. ~~ 
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adjudication and also after the attachment had been effected the insolvent 
had transferred by a conveyance the immovable property situated in 
British India to the official assignee of Penang. The question which 
arose for decision was as to whether the attachment could prevail against 
the title of the official assignee Following the above cases it was held 
that the material date was the date of the adjudication and not the date 
of the conveyance Reliance was also placed on the following passage 
from Dicey's Conflict of Laws, 4th edition at page 478 : — 

While there is no provision in any Imperial Act, giving colonial 
Acts as to the vesting of the immovables in the trustee of a bankrupt 
extra territorial validity, the requirement in the bankruptcy Act. 1914, that 
Courts through out the Empire should aid each other, in effect, enables 
a bankrupt’s immovable property to be made available for his creditors 
in whatever part of the British Dominions it is situate subject of course 
to all charges on it valid by the lex situs.” 

The reference is obviously to Section 122, B, A, of 1914; for that 
see commentary under section 77, P. L A Section 122, B. A. of 1914, 
applies to all British Courts but it has not the effect of giving extra ter- 
ritorial validity to the Acts of one part of the Empire in another. The 
adjudication order passed by a court of one part of the Empire shall be 
recognised for the purposes of giving effect to Section 122, B. A. of 1914 
by other parts of the Empire but only so far as it does not come into 
conflict with its own laws. 

It remains to be considered how far an order of adjudication passed by 
a Court of England under the B. A. of 1914 shall be effective in regard to 
property, both movable and immovable situate in British India and vice 
versa. The British Indian order of adjudication will be dealt with by 
the English Courts on the same footing as a foreign order of adjudication 
except so far as it shall be recognised under section 122, B. A. 1914. A 
vesting order under the British Act of 1914 purports to vestal! property, 
whether situate in England or elsewhere, in the receiver. Notwith- 
standing the fact that the British Act purports to have such an extended 
effect, it is submitted that the British Act is not intended to affect the 
Indian Acts in a way as to override their provisions. It, therefore, 
follows that section 122, B. A. of 1914 or the other provisions of the 
B. A. of 1914 will be recognised by British Indian Courts on the 
principles which are recognised in private international law. 

Vesting of property in British India under more than one 
adjudication orders of British Indian Courts. Where there are several 
adjudications by different courts, all the properties of the insolvent vest 
in the official assignee of the court which made the prior adjudication and 
will not be divested from him by the subsequent adjudication of another 
court, even though the later adjudication is based on an earlier act of 

insolvency. The question of the priority of claims of the official assignees ‘ 

of two different High Courts should be determined by priority in the 
dates of the vesting orders ; where it should be found that the whole ^ 

property of the insolvents had vested in the official assignee of one High J 

Court, the subsequent adjudication in another High Court has nothing to j' 
operate upon and the properties cannot vest in the official assignee of the 
other High Coutt till tb^ previous adjudication is annulled (under Section 
22 of Act m of 1909 (1), 
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Rights of a "’creditor proving in a Britisli Iniian insolvency 
as well as a foreign insolvency of the same person Sometimes it 
happens that a debtor is adjudicated insolvent in British India as well as 
in a foreign country and a creditor may seek to prove in both the bank* 
ruptcies, or be may seek to prove in one after be has received dividends 
in another. In such cases the question arises as to the terms upon which 
a creditor, who has proved and received dividends in a foreign bankruptcy 
may be allowed to prove for the balance in a British ^ Indian bankruptcy. 
That he can come and prove in the bankruptcy administration in India is 
beyond doubt. One of the terms for a person who, after having proved 
under a foreign bankruptcy, claims to prove in a bankruptcy of the same 
debtors in India is that he may do so upon the terms of bringing in,^ Jor 
the purpose of dividend, the sum which he has received abroad (1) This 
rule is based on the principle that one creditor shall not take part in the 
fund which otherwise could have been available for the payment of all the 
creditors, and at the same time be allowed to come in pari passu with 
the other creditors for satisfaction out of the remainder of that fund, but 
this principle does not apply where that creditor obtains by his diligence 
something which did not and could not form a part of that fund (2). 
As immovable property situate in a foreign country does not form part 
of the funds which may be available for distribution in a British Indian 
administration the law in respect of it has been thus stated by an eminent 
author on International Law : — ‘‘Any creditor, British or alien, may retain 
any payment which he can obtain out of the non-British immovables of a 
bankrupt or company being wound up» and, if it is only partial, may 
receive dividends in the bankruptcy or winding up on the residue of his 
debt pari passu with the other creditors* (3). 

As regards movable property the rule is that a creditor who, after 
the commencement of an English bankruptcy and not by virtue of any 
charge prior to the bankruptcy or of a judgment in rem, obtains payment 
out of bankrupt’s movables in a non- British country must account for such 
payment, if be seeks to receive dividends on the residue, if any, of his 
debt, but may otherwise retain it, and this, whether or not the payment 
was obtained by legal proceedings or whether or not the title of the trustee 
was asserted in such proceedings, if any ; but that if he is a British 
creditor (or one domiciled in England or one who in his character of 
creditor must be regarded as English because the debt is owed to a house 
of business in England of which he is a member) and obtains payment out 
of the bankrupt’s movables in a non- British country under the circum- 
stances stated above, he must pay over the amount to the trustees in the 
bankruptcy, whether or not he seeks to receive dividends ou the residue, 
if any, of his debt (4). This rule is, however,' subject to one exception 
and that is that if the movable property of an insolvent domiciled here 
is dealt with by the courts of a foreign country in which it is situated in a 
manner contrary to the rights which our law would have given to the 
oflScial assignee the person to whom it is adjudged does not hold it wrong- 


J)ams. IBM, 2 Dow, 280 1 14. E. B. HS : 2 EoSe 97 ; Banco 
Ik Baftuml v. IThdcfelZ, 1880, 5 A. C, lOl : 42 L. i\ 698 : 28. W. B. 477. 

a GmUmll V. Bickem, 1840, a Moore’s K 0. 908 : 1 Mont D* & B. 45 : 18 E, 

a LaWsPriVate Intemattonal Law, 7th Edition, page 182. cited in 

^6 0^ *S5pec*e Sank. Ltd. S, Gurlenaer d (7o, A. L R. 

n .fS Intwaattonal Law 7tk BdiWon p. im cited in A. L 

B. OaL TO : 96 L u* 4m 
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fully as against the official assignee nnr i, u 

the foreign court has given to him even if he^rin^ft^? "P 

into this country (]) what he has received 

Where, however, such a nprsnn j 
both parties can be limited to those given toTm"^ 
will act in personam either to restrain proceeding k ?"^ law 

abroad or otherwise give effect to our law. Ae^ burd"®^ continued 

the foreign law is would be upon the person =eekmff ^t”i what 

Under the Presidency towns In-mivency Act ii ^ shelter under it ( 2 ). 
competent to the court to grant an injunction rp<,h' is 

foreign court by creditors of an insolvent P'P^'^edings in a 

British court. And the more so when the parties s'* 1° ^'^judicated in a 
carry on business within the Court s jurisdiction restrained 

there and have assets within its jurisdiction 1'eside 

case of any breach of the injunction (j). ^ ^ attached in the 

Definitions, (^) In this Act, unlptja fbr, 

thins ropngnant 'in th 

confcext, — »wojeofc or 

(^) ^^Creditor’’ iociude<i a i_ tt, 

includes a judgment-debt, And “d “debt” 
judguient-debto1>; includes a 

of original jurisdiSimi^ in ^any 

hmits for the time being of the pAAa ^ooal 

Town of Rangoon and the 

original civil jurisdiction of the Chief oi'dinary 

defined in section 2 of the Presidenov 

Act, 1909; ^Josiaency-towns Insolvency 

undertlrrolf^"^'’ P>-“«ribed by rule, made 

or thl °T 

powor wh.oh he may e.oerois'o L S ot.lVeneftT"’'^ 

mortgage, SrgfOT'SM the "S”' holding a 

or any part thefeof a a aec„ C^a 1''“ <>“«»■■ ' 

from tho debtor; and dobt due to him 

any ia?ere^,Un'prop6rtv'aSd^tC < transfer of 

upon property ‘he creation of any charge 
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S* 2i (2) Words and expressions used in this Act and 

defined in the Code of Civil Prooediirej 1908, and not 
. hereinbefore defined shall have the same meanings as 
those respectively attributed to them by the said Code. 

History* In the Act 3 of 1907 section 2 was the “Definitions®' 
section. Ciauses (a) and (^) of section 2 (1) of that Act, which defined an 
available act of insolvency and the word, “The Coart'® respectively have 
been omitted. The first clause was superfluous even in the old Act. As 
for the importance and relevancy of the definition of the word *®The 
Court” in the old Act and the effect of its omission in the present Act, 
see commentary under section 80 of the present Act, where the question 
as to whether an official receiver is a Court or not has been considered. 
Clause (cl of the Act 3 of 1907 was reproduced as clause (b) of the present 
Act, which too has now been amended. By section 11 of the Insolvency 
(Amendment) Act, 9 of 1926, the words “ The Town of Rangoon and the 
limits of the ordinary original civil jurisdiction of the Court of the 
Judicial Commissioner of Sind as defined m section 2 of the Presidency- 
towns Insolvency Act, 1909” were substituted for the words “And of the 
Town of Rangoon” in clause {b) of sub-section (l), Again by the Sind 
Courts ^(Supplementary) Act, 34 of 1925, the words “The Chief Court 
of Sind” are to be read for the words “Court of the Judicial Commissioner 
of Sind” in the same clause. 

The first amendment was necessary when the provisions of the 
Presidency-towns, Insolvency Act, were made applicable to Karachi in 
pursuance of the recommendation of the Civil Justice Committee. The 
definition of Secured creditor* in the old Act ran as follows “Secured 
creditor includes a landlord, who, under any enactment for the time being 
in force has a charge on land for the rent of that land.” The definition 
in the present Act purports to be exhaustive and the specific mention 
of a landlord having a charge on land for the rent of that land is not made, 
as the definition now given is wide enough to include such a person. The 
present Act also contains a new definition of the expression '^transfer of 
property^* which did not exist in the old Act. Clauses (6), (d) and (e) 
of the old Act are now respectively clauses (al, (c) and (d) of the present 
Act. Sub-section (2) of the old Act was the same as present sub-section 2, 
except that the reference in the former was to the Code of Civil Procedure, 
Act 14 of 1882, which has since been repealed and replaced by the Code 
of Civil Procedure, Act V of 1908. 

^ Analogous Law. The “interpretation” or “definitions” sections 

of the Presidency-towns Insolvency Act and the Bankruptcy Act of 1914 
are sections 2 and 167 respectively. For our present purposes all that 
we need notice is that the definition of ^*property* given in Presidency- 
towns Insolvency Act is the same as in the present Act. The definition 
of ^^secured creditor* in the present Act is the same as that given in 
section 167 , B. A. of 1914. Section 167, B. A. of 1914 , also gives the 
definition of property which is much more comprehensive than that given 
in the Indian Acts. 

Unless there is anything repugnant in the subject or context 

The definitions given in the section are to be followed generally unless the 
subject or context definitely indicates another meaning repugnant to the 
meaning given in the section. It has been held by the Privy Council 
that a father's power, to dispose of the joint property in a joint Hipdtj 
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iamsiy which vests in^ the receiver on the insolvency of the father does S. 2. 
not come under the definition of the word “property” as given in the Act 
on the ground that there is something repugnant in the subject which 
makes it inapplicable. That power is not absolute but conditional on his 
having debts which are liable to be satisfied out of that property, and 
section 2 seems to contemplate an absolute and unconditional power of 
disposal (1). 

Clause (ir) ; “Creditor,” ^ “debt” and “debtor.” The definitions 
are not exhaustive. The word 'cr&ditor' occurs in the Act m mure than 
one place. For the meaning of the word ‘creditor,’ see commentaries 
under sections 9, 28 and 34. 

'DihL As to wlnt is a debt and what debts are provable in insol- 
vency, see commentary under section 34. As to what can be a good 
petitioning creditor’s debt, see . ommentary under section 9. A judgment- 
debt is included m the word ‘debt’ and the court has lurisdiction to inquire 
into the genuineness of a judgment- debt as well. For that see commen- 
tary under section 9. 

‘Debtor.’— As to v\ho can be adjudged insolvent under the Act, or, — 
which IS the same thing, as to who is a debtor within the meaning of the 
Act, see commentary under section 7. 

Clause [b] ; “District Court.” See commentary under sections 3 
and 75- 

Clause (c) ; Prescribed The word ‘prescribed’ means prescribed 
by rules laid under the Act. The reference is obviously to section 79 of 
the Act, which confers rule-making powers on the High Court with the 
sanction of the Provincial Government. This word also occurs jn many 
sections of the Act. 


Clause id ) ; Property. The definition of the word property given 
here is not exhaustive, vide '‘includes." In section 28 it is provided that 
on the making of an order of adjudication the whole of the property of the 
insolvent shall vest in the receiver. The subject has been treated at 
length under that section. 


Clause (e) ; Secured Creditor.— -There are several sections of the 
Act which deal with the rights of secured creditors. See Commentary 
under sections 28 and 47. it is a question of fact depending upon the 
agreement of the parties or the course of dealings between them as to 
when a person holds a charge or hen on the property of another 

person. A bank claiming a hen on the share of its solvent members is a 

secured creditor (2). In a case, where the simple mortgagee of certain 
goods sued for money due without asking for a decree that the mortgage 
goods be sold but urged at the hearing that he had a remedy against the 
goods and in the course of the arguments insisted upon his rights ; and 
the court passed a decree which was not clearly expressed but the object 

of which was to give the plamtilf recourse to the goods ; it was held 

that the position of the plaintiff-decree-holder was that of a secured 
creditor (3). In another case, J handed over his spare money to a bank 


I, E. 


(1) Sat Navciiit v. Behan Lnll, H4 1. 0 98.8 : 52 1. A. 22 ; *5 Lali. J ; A. 

GellaJn re, l.-iO f. 0. 274 ; A 1. 1?- m'i Stad 355. 

I mZa Lnl S Sons v. Official Receirn Mansi, 187 L C. 208 (2) : A. 1. |{. 
19® All. 551. 
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and received a note book in which it was stated that the money was for 
3. safe custody. As a matter of agreement in practice, however, J used to 
secure borrowers who would agree to pledge ornaments by way of 
security with the money deposited. The borrower was taken by J to the 
manager of the bank or he would go to the manager of the bank with 
a note from J. No money of J used to be lent out by the bank without 
any security of ornaments. Similarly when a man came to redeem his 
ornaments, he would either take J to the bank or take a note of his to 
the manager of the bank and on payment the ornaments would be released. 
It was held that J was a secured creditor of the bank (l). For other 
cases, see commentary under seciions 28 and 47. 

Clause (/) ; Transfer of Property. — See commentary under sec- 
tions 6, 28, 53, 54 and 55. These sections deal with transfers of properly 
by the insolvent in favour of third persons. 

Sub-Section (2). — Section 2, Civil Procedure Code, 1908, contains 
the definitions of many other words which are not defined in _the present 
Act. For instance see the words, ^‘decree,’ ‘District Judge,’ ‘Judgment- 
debtor,’ ‘Movable property,’ ‘order’ and so on. These words are used in 
the present Act in the same sense in which they have been defined in the 
Civil Procedure Code. 


PAET L 

Constitution and Powers of Court. 

S. 3. (1) The District Court shall be the Court 
Insolvency jurisdic- having jurisdiction under this 
tion. Act ; 

Provided that the Local Government may, by 
notification in the local oflQoial Gazette, invest any 
Court subordinate to a District Court with jurisdiction 
in any class of oases, and any Court so invested shall 
within the local limits of its jurisdiction have concurrent 
jurisdiction with the District Court under this Act. 

(2) For the purposes of this Act, a Court of Small 
Causes shall be deemed to be subordinate to the Dis- 
trict Court. 

Scope.-— Part one of the Act comprises three sections which deal with 
the constitution and powers of the courts, exercising jurisdiction under the 
Act. Section 3 defines the constitution of the insolvency courts, section 4 
the powers of the insolvency court and section 5 defines the procedure of 
the insolvency court. 

The present section corresponds to section 3 of the Act 3 of 1907, 

Sub-section (1) ; Disftiot Courts.— A district court has been defined 
in swtion 2, sub-section 1 clause (6) as meaning a principal civil court of 
original jurisdiction in any area outside the local limits for the time being of 
the Presidency-towns , the town of Rangoon and the limits of the ordinary 

876 • A 100 1. C- 63 ; 49 All, 
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original civil jurisdiction of the Chief Court of Sind as defined in section S« 3. 
2 of the Presidency »tom?ns Insolvency Act, 1909. These are the courts of 
the district judges who have jurisdiction to entertain the application for 
insolvency. The court of the additional district judge is a district court for 
the discharge of any of the functions of a district judge which the district 
judge may assign to them, and in the discharge of their functions they 
shall exercise the same powers as ihe district judge (l). The court of the 
additional district judge is not a court subordinate to the district judge and 
no notification under proviso to sub-section 1 is necessary. An appeal 
will therefore lie to the High Court from an order of conviction and sen- 
tence passed by it under section 43, P. L A. 1907 (2). 

Proviso. — Ordinarily it is the court of the district judge which has 
jurisdiction under this Act, but these powers can be conferred on a court 
subordinate to a district court by the Local Government by notification 
in the local Official Gazette, The object of the proviso to section 3 subsec- 
tion (1) is to enable the Local Government, by conferring jurisdiction upon 
subordinate courts, to release the district court of the work arising under 
the Act and in considering the section and the notification by Government 
the court should give effect to that presumed object rather than put upon 
the words of the section a narrower construction. And in cases of 
doubt it is entitled to have recourse to the argument from convenience 
in interpreting a statute. Applying these principles to the construction 
of section 25, Bom, Civil Courts Act, 1869 and a Government notification, 
it was held by the Bombay High Court that a first class subordinate 
judge has jurisdiction to entertain proceedings under the Act in cases 
arising in the whole district under the special jurisdiction conferred by 
section 25 ‘and in view of the notification by the Bombay Government 
‘ giving jurisdiction to subordinate courts to exercise jurisdiction in all 
classes of cases arising within their local limits (3). In Burma, Govern- 
ment notification No. 207 invests every Assistant District Court in Burma 
with jurisdiction to hear and determine any class of cases in which the 
debts of the insolvent do not amount to over fifteen thousand rupees. 

The language of the notification is vague and its amendment has been 
suggested (4). 

As the old section is re-enacted in the new Act, under section 24 of 
the General Clauses Act a notification issued under the old section would 
remain in force even under the new Act (5). If a court subordinate to a 
district court is specially invested with powers under section 3, it will have 
jurisdiction unless and until it is withdrawn by the Local Government 
and it will not require to be reinvested in the case of transfer or removal 
f of its presiding officers (6) . 

Effect of absence of notification under proviso. — A court sub- 
ordinate to a district court will not have any jurisdiction to entertain an 
Insolvency petition unless it has been specially invested by the Local 
Government in the manner prescribed here. Nor such a court will have 


il) Section 8, Bengal, N, W. P. and Assam Oivil Courts Act, 12 of 
(2) Mafchan La! o, Siri Lai, 9 AIL L. L 871 : 14 L 0, 162 : 84 All 882. 

(8) Ahaji Vitha! Paranjpeo Narhari Kesliaw Dharap, A. I* B. 1927 Bom. 
400 ; 51 Bom. 809 : 104 I. 0. 780. 

(4) S. P. K. Ohettiar v. S. Datfe, A. L B. 1936 Bang, m ; 162 I. 0* 1001 : 14 
Bang. 280. 

(5) Ohatturbhuj Mahesri Sarlall Agarwalla, 80 1. G. 858 i A^ ^ B. 1925 

Cal ^6. 

(Q) Pevi FraSad v, Staale^ Bay, 6 A. L. J. 483 : 2 1. 0. m 
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S, 3 iurisdictiori ovet a castj becaine it has been Lmasierred by the dibirict 
court to it. The reason is that in Iho absence of any noiiHcalion of the 
Local Givernnieat tnveatia^ the sabordmate couri with iiirisdictioii, the 
* district iui^e’s order transfernnc: a petition to the snbordmate court is 
tdfm vires [D. If the notification investing,^ a coiiiT v/ith powers under 
the Act IS made after the presentation of the petition and before the order 
of adjaiication, it appears that the defacl is curable (i). In the case 
last cited It was so decided on the follnvmg facts which were someurhat 
peculiar. A petition m msjlvency addressed to the Idistnct Jiid^e w’'as 
presented to a judi^a of the court of Small Causes who ordered notices 
to ba issued, and siihsequeiitl v adjudicated the petitioner to he insolvent. 
The District Judge on appeal affirmed the order of the nidge of Small 
Causes Court. In neither coun: was any plea as to jurisdiction taken. 
It was objected, before the High Court in revision, agai isl the order 
adjudicating the petitioner insolvent that on the date on which the petition, 
was presented to the Judge of SmxU Causes no jurisdiction under section 3, 
clause ii) of the Insolvency Act, III of 1907 had been conferred upon him. 
Such jurisdiction was, ho vever, conferred upon him a few days after the 
presentation of the petition so that be possessed it on the date on which 
he directed notices to be issued and gave his iiial decision. Having 
regard to the very late stage of the case at which the objection was raised, 
also to the fact that the petition was addressed to the District Judge, 
who had jurisdichon, and that as powers had been conferred upon the 
Judge of Small Causes, the case could have been transferred to his court, 
it was held that the ca'^e had been properly entertained and decided by 
the Judge of Small Causes (3). 

Court so invested shall have concurrent jurisdiction with the 
district court. —Once the court has been invested with jurisdiction it 
has all the powers which the district court has under the Act. If the 
same local jurisdiction is assigned to two or more subordinate judges, the 
district judge may assign to each of them such civil business cognisable 
by the subordinate judge, subject to any general or special order of the 
High Court. Hence whan the court of the subordinate judge is invested 
with powers under the proviso of section 3 whthin the local limits of its 
jurisdiclion, it doss not follow that he has jurisdiction only in cases 
arising within the local limits of his jurisdiction as fixed by the district 
judge under section 13 sub-section (2) of the said Act, but that he has con- 
current jurisdiction with the district judge in entertaining applications 
for insGivency (4). Though under the proviso the court of the district judge 
and that of the subordinate judge have concurrent jurisdiction, orders 
made by the subordinate judge, when he has seisin of the case, can only 
be interfered with by the district court under the provision of section 46, 
P. LA., 1907, or under the powers conferred by the Code of Civil Proce- 
dure in regard to civil suits as provided by section 4 7, P, L A., 1907. Where 
therefore a subordinate judge invested with insolvency jurisdiction declines 
to take action against the insolvent under section 43 sub section (2), P. I. 
A., 1907, no appeal lies to the district court, and the latter court cannot 
interfere with the order. (5) 


876. 

900 ; 


(!) Pram Chand Indiji «. Soleti Gopalappa, A. I. B. 1924 Mad. 898 : 75 T, C. 

12) Bdbi Prasad «. Stanley, 6 A. fj. J. 4^ : 2 I. 0. 223. ’ ' 

(3) Debt Prasad e. Stanley Ray, 6 A. L. J. 483 : 2 I. 0. 223. 

(4) Banker Vifehal, (1897) 91 Bom. 42. 

48 Chandra Basak o. Ramani Mohan GosTfami, A. f. R, 1919 Oak 
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Appeal —All appeal ftoni the deci ion o{ a snborduiatc mdge in S, 4. 
lost ivenev iiiriscliotion Lps to ihe district jud.5,e and not to the High Court. 

It inaA le luicir'lci-’ Inl il 1 ^ leen e’pre^C3 provided by sertion /o oi ^ 
the Act ( i 1 

Section 3 and Letters Pateiii (Laiiofe , clause 9 ."^The word 
111 clause aj; should be interpreted as to include proceedings in 
insol veiic\ and the Couri under its extraordinary powers has 

jiinsdictioii to iian^ici a proceeding m ihe msohenc^ from the Lower 
Court to itselt toi dtspcsal Sec ion 3 does not exclude the extraordinary 
ciTil jurisdiction oi the High Court ; and the expression ui section 5 sob* 
section 12*5 “subject as aiore=a^C 0PI3 means subject to the ordinary 
cuil jur^sdictiop oi ire district courts in insolvenc} matters, u e,, in all 
proceedings 1 1 insolAe^-^cy the proceedings must commence 111 the district 
court. But once It h^is been commenced theie, there is no bar to the 
High Court’s power under Letteis 1 atcnl to the proceedings 

to Itselt ( 2 ). 


Power oi Court to 
decide all questions 
arising in insol- 
vency * 


S. 4 . (i) Subjfc ct to th( ])roM^i()iis of this Act, the 
Court shall have lull power to cleoide 
all qao'^tioas whether of title or pri- 
ority, 01 of auv nature whatsoever, 
and whether involving’ matters of law 
or of fact, which may arise in aipy case 
of insolvency coming v. ithin the coguisaiice of the Court, 
or which the Court may deem it expedient Or necessary 
to decide for the purpose of doiiisc cDinplete justice or 
making a complete distiibutiou of property in any such 
case. 


(‘21 Subject to the provisions of this Act and not- 
withstanding anything contained in any other law for 
the time being in force, every such decision shall be 
final and binding for all purposes as between, on the 
one hand, the debtor and the debtor’s estate and on the 
other hand, all claimants against him or it and all 
persons claiming through or under them or any of 
them. 


p) Where tlie court does not deem it expedient or 
necessary to decide any question of the nature referred 
to ill sub-section (1 ), but has reason to believe that the 
debtor has a saleable interest in any pro petty, the Court 
may without further inquiry stdl such interest in such 
manner and subject to such conditions as it may think 
fit. 


History. — The section is new. The Aci 3 of 1907 did not contain 
any provision expressly authonsing the court to decide questions of title 


(1) Mftdhorao Deorao ». Nnga, A. I R. 19i3 Nag. 80 : 71 1. 0 87, 

(2) Harkishan Lai v. Peoples Bank of Horthern India, A. 1, R. 1936 Lainw# 
egg; 17 Lah. 582: 1601.0.972. 
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against the interests of strangers to insolvency proceedings, ^ Ihe 
absence of any express provision in the old Act gave rise to a conflict of 
decisions. It was held by the Allahbad High Court that the insolvency 
court had miierent jurisdiction to decide questions of title in property 
alleged to be that of the insolvent (1). In Bansidhar v, Kharagjit (2) 
a transfer executed by the insolvent of his property was impeached by the 
receiver as fictitious and the receiver applied to be put in possession 
of the property under section 18, P. I. A. 1907, (now section 56 P, L A. 
1920), it was contended that the remedy of the receiver was by a sepa- 
rate suit. It was admittedly a transaction not coming within section 36 
P. L A. 1907, (now section 53, P. L A. 1920), In overruling the above 
contention, the learned judges made the following remarks 

** The learned vakil for the appellant contends that, if the case does 
not come within section 36 of the Act, the receiver should be left to bring 
a separate suit. We cannot accept this contention. It is true that the 
Provincial Insolvency Act contains no such provision as section 102 of 
the English Bankruptcy Act, which expressly empowers the bankruptcy 
court to decide ‘ail other questions whatsoever, whether of law or fact, 
which may arise in any case of bankruptcy coming within the cognisance 
of the court, or which the court may deem it expedient or necessary to 
decide for the purpose of doing complete justice and making a complete 
distribution of property in any such case,’ but it is the duty of a receiver 
appointed under the Indian Act, and of the court itself where no receiver 
is appointed, to take possession of the property of the insolvent, and section 
18 of the Act empowers the court, where it appoints a receiver, to remove 
any person, in whose possession or custody any property of the insolvent 
is, from the possession or custody thereof, provided of course that the in- 
solvent had a present right to remove him/’ 

The Calcutta High Court dissented from the Allahbad view and it 
took a narrower and more restricted view about the scope of the court’s 
power under section 18, (now section 56) (3). The Allahbad case of Bansi 
Dk if V. KaragJU (4) was referred to, considered and after a consideration 
of the relevant sections of the Act itself, dissented from. It held: “The 
power of the insolvency court to inquire judicially whether a third party 
in possession claiming on his account is a mere benamidar of the insolvent, 
and to enforce an order requiring him to deliver possession to the receiver, 
depends, in cases which do not come within section 36, Provincial Insol- 
vency Act, on a true construction of clause 3, section 18, Where the 
benami character of a person is admitted or where a veil is transparent 
and the insolvent is in substantial beneficial possession, the court may 
order the delivery of the property to the receiver ; but where the alleged 
benamidar is in possession claiming adversly to the insolvent, then any 
claim made by the receiver or by a creditor that the property is really the 
property of the insolvent, can only be enforced by a suit in the regular 
courts* The Madras High Court followed the same opinion as that of the 

( 1 ) jKhushhali Bam u. Bliolar MaL 37 Allahbad 262 : A. L E. 1915 AIL 81 (1) J 
28 I C. 578 i Bansi Dhar t). Eharag Jit, (1914) 37 Allahbad 35 : 26^ 1. C, 926 : 
A.H. B. 1914 All 220 (il 

(2) (1914)87 Aikhbad S5: A L it 1914 All 220 (2). Also see {Kochu) 
Mahomed Asan Tharagan o, Bankaralinga Mndaiiar, 44 Mad. 524 ; A* L B. 1921 
Mad. ‘^4 : 62 L 0, 495. 

Kllmony Ohowdatiry a DargaOharan, A. I. % 1919 Cai. 965 (2) ; 46. L 0. 
877 :I Joy Chandra Dm v. Mahomed Amur, 44 t 0. t4S : A. I. B, 1018 04 147. 

(4) A. L E» 1914 Allahbad 220 (2) : 8? |Allahba4 65 t 06 I. 0^ 906? 
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Calcutta High Court (1). Reference may also be made to commentary undei 
Sf 4« section 56^ where the scope of that section is considered. Ihe present 
section sets at rest the conflict outlined above. As observed m the State- 
ment of Objects and Reasons: *’A further defect in the Act is the absence 
of provisions sufficiently defining the power of courts to decide questions 
of law and fact arising m insoivc*ncy proceedings This question has been 
recently the subject of conflicting decisions and it is desirable that this 
conflict between the High Courts should be terminated, and having regard 
to the prevalence of benatni transactions in India and the importance of 
arming courts with adequate powers of the speedy realization of assets in 
the interests of creditors, the Government of India are of opinion that (he 
courts should be given full powers to decide all questions raised in insol- 
vency proceedings, f.e., the effect of a decision of the insolvency court on 
any question of this sort should be res judicata (2a 

fhe section has been modelled on the basis ot section 7, Pt. 1. A. as 
it stood before the amendment of 1926, which \ve shall presently consider. 

Analogous Law.— Section 7, Pt. I. A. as it stands now% runs as 
follows : — ‘Subject to the provisions of this Act, the court shall have full 
power to decide all questions of priorities and ail other questions whatso- 
ever, whether of kw or fact, which may arise in any case of iiisolveiicy 
coming within the cognisance of the court or which the court may deem 
it expedient or necessary to decide for the purpose of doing complete 
justice or making a complete distribution of property in any such case. 

“ Provided that, unless ail the parties otherwise agree, the power 
hereby given shall, for the purpose of deciding any matter arising under 
section 36, be exercised only in the manner and to the extent provided in 
that section.’’ 

Section 7, Pt. L A., on which section 4 of the Provincial Insolvency 
Act is based, is itself based on the first part of section 72 of ihe Bank- 
ruptcy Act, 1869, except for the proviso as to which see later. vSectioii 
72, B. A., 1869, was in the following terms 

“ Subject to the provisions of this Act, every court having jurisdic- 
tion in bankruptcy under this Act shall have full power to decide all 
questions of priority and all other questions whatsoever, whether of law 
or fact, arising in any case of bankruptcy coming within the cognisance 
of such court or which the court may deem it expedient or necessary to 
decide for the purpose of doing complete justice or making a complete 
distribution of property in any such case.” The Bankruptcy Act, 1869, 
was repealed by the Act of 1883,and section 72 was re-enacted as section 
102 (1) ; and a proviso in the following words was added in section iOi 
il) ; “ Provided that the jurisdiction hereby given shall not be exercised 
by the County Court for the purpose of adjudicating upon any claim, not 
arising out of the bankruptcy, which might heretofore have been enforced 
by action in the High Court, unless all parties to the proceeding coni,eiit 
thereto, or the money's worth or right in dispute does not, in the opinion 
of the judge, exceed in value two hundred pounds.” The Bankruptcy Act, 
1883, was repealed by the Act of 1914, and section 102 (1) of the Act 
of 188i, including the proviso as to County Courts, was re-enacted as 
section 105 (I) in the Act of 1914, 


(1) Manmliigha v. Virasghavahi, (19i7), 41 Madras 440 : 1>. L. W. : 42. L R 
525 : 1917 M, W. N. 857 : A. 1. R. 1018 Mad. 702 ; Haddipoy Penunuiu a (kndrapa 
krishuayyii, (1918), H. I,, W. 186: 47. 1. C, : A. 1 \L lOlO Mad. 395. 

Mahomed Asan riiaragmi o. HaiikaraUnga Miidaliaix (1921) 41 321 : C 

495 : A. L R. 1921 Madf^OA 

(2) Statement of Objects and Reasons to Act 5 of 1924 
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Section 7, Presidency-towns Insolvency Act, excepting the proviso, 
is in almost the same terms as sub-section (l) of section 4, P. L A,, 1920 4. 

(1). The word does not occur in section 7, and it is used in section 

(4) to emphasise the fact that a Provincial Insolvency Court has the power 
to decide questions of title between the receiver and third persons (2). 

Sub* sections 2 and 3 of section 4, P. L A., 1920 do not occur in section 7, 

P-t. L A., but the omission does not make any difference. The decisions 
of the insolvency Court on questions of title under the Presidency-towns 
Insolvency Act, bind the patties to the proceedings just in the same 
inanner as they do under the Provincial Insolvency Act. The discretions 
which the Provincial Insolvency Court has under sub-section 3, is also 
possessed by the Presidency-towns Insolvency Courts and under both the 
Acts the insolvency courts are not bound to decide questions of title in all 
cases ; they have the power to refer the parties to a separate suit in the 
ordinary courts. 

The history of the proviso to section 7, Pt. I. A., has been noticed 
at length under section 59-A P. 1. A., 1920, which corresponds to 
section 36, Pt L A. The jurisdiction of the insolvency court under the 
Presidency-towns Insolvency Act, is limited by the proviso to the extent 
mentioned therein. Where no question of the applicability of section 36 
arises the powers of the Courts under both the Acts are the same (3). 

It is not necessary for our present purpose to consider how far the proviso, 
as it stands, carries out the real intention of the legislature. The impor- 
tant point to note is that the Provincial Insolvency Court was given the 
powers of private examination of persons without restricting its jurisdic- 
tion in ordering other persons to deliver possession of property, etc., 
unlike the amendment of the Presidency-towns lasolvency Act, 1926. 

The language of the proviso appears to have been borrowed from the 
corresponding proviso to section 105 (l), B. A., 1914, but by making the 
reference to section 36 in it, its scope has been restricted, though it 
appears, quite unintentionally, by the legislature. 

In the English section the proviso makes a distinction between claims 
arising out of the bankruptcy and claims not so arising. The distinction 
existed in the judicial decisions even before the proviso was enacted and 
in English Law, it has a well-defined meaning. We shall consider this 
expression under the present section elsewhere. 

Retrospective effect of the section.— As stated before, the AHahbad 
High Court had ruled that the insolvency court had jurisdiction now 
conferred by section 4, under the Act 3 of 1907. It has therefore now 
held that section 4 does not invest insolvency courts with jurisdiction 
which did not exist formerly and that it simply declares the law (4). The 
Madras High Court, which under Act 3 of 1907, was in favour of the 
view that the courts bad no such jurisdiction under that Act, has now 
held that section 4 has conferred powers which are wider than those 

(9) See Tool Kmnari Bsei w. Khlrod Chandra Das Gupta, (1927), 102 L C* 

IIB: A. I. S. 1927 Oak 474. ^ 

(1) Faknlvek Odayar u. Ofiicial Heceiver, Tan;)ore, 185 1. 0. 7S9 ; A. I. B. 

1932 Mad. 66, 

(3) Re Kaucherla Krishna Sao, (1928), 51 Madras 540 : 112, L 0. 149 : 

A.l, B, 1928 Madras 7Bi ; Mrs. Evelyn Bopali v Official Assignee of Madras, 

A t IL 1937 Mad. 775. 

(4) SitaBam ft Beni Paisad, HI I. 0, 790 : 47 AHahbad 263 ; A. h B* 

1925 Allahbacl 221. 
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Where an order of adjudication has been passed under the old Act 
and a claim to the properties is advanced after the enforcement of the new 
Act and the claim is determined according to the procedure prescribed by 
the new Act, the order is final (2). 

Application of the section. — The section defines the powers of the 
court in deciding questions of titles between the insolvent or his estate on 
the one hand and persons claiming against him or it on the other. The 
section will come into operation whenever a question of title will arise in 
insolvency proceedings. Whenever a question of title arises and conflicting 
claims are put ui different persons the court has two courses open to it. 
It may proceed to decide the question of title so raised, or it may proceed 
under the third sub-section without deciding the question of title (3). 
Where it neither decides the question of title nor holds under sub-section 
3 that the debtor has a saleable interest in the property and proceeds to 
sell the property, its order is bad in law and cannot be upheld (4). Where 
the sons of the insolvent object to the sale of insolvent's property by the 
official receiver on the ground that they were divided from the insolvent 
and that their shares should not be sold, the property should not be sold 
without first deciding the question under section 4 (5). It is obvious that 
the question of title can be decided by the judge himself under section 4 
and that the claiment cannot apply to the official receiver nor can the 
official receiver adjudicate on the claim (6). Even if a judge, for some 
reason or another, declines to decide a question under section 4, his 
successor may decide it (7). 

Section 4 applies only to questions arising after adjudication. — 
Section 4 relates only to a decision on questions which arise in the case 
of insolvency, and prtma faae there can be no case of insolvency unless 
there is an adjudication. Where, therefore, an application for adjudica- 
tion was admitted and an interim receiver appointed it was held that 
an order to an interim receiver to enter upon the property of a third person 
is not within the scope of section 4 and that the court could not inquire, 
before the order of adjudication is made* whether a transfer by the 
applicant to a third person was a genuine one or not (8). The insolvency 

(1) llaiiia Swami Ciiefcfciar r*. liama Swami ly anger* Official Receiver, 65 
I. a B94 : 45 Madras 4B4 : A. I li. 192i Madras 147. 

{2) Shlh I^arain Eaclihml Narain, 119 L G. 739 : BS P. L. H* 509 i 
A. L R. 1929 Lahore 781. 

(8} Mono Mohan Eoy Ghowdliry o, Bhupal Chandra, A. I. R. 1934 Gal 
122 (2? : 149 I. C. 677. 

(4) Nay an Taba DaBSi v. Bambhu Nath Midhya* 89 L 0. 761 : 5S Cal 
662; A. LR. 1925 Gal 942. 

(5) Rama Samayajullii n. Official Receiver Godavari, 92 I. C. 249 : A. L R. 
1926 Madras m 

(6) Fellayappa Chettiar v* Hamnafehan Ohefetiar, 78 1. G. 1017 ; 47 Madras 
446: A. I. R. 1924 Mad, 529. 

(7) Motl Ram n. Official Receiver, 133 I. C. 997 : A. L, R. 1934 Lahore 
936 (2). 

(8) Bibhnti Bhui»iian o. Bicaudra Nath Roy, 158 I. C* 701 : .A* L R* 1935 
Cal 55S; See also Wazir Singh o Jankidas, 97 L G, 174 ; A, L 1926 

679 , decided on special facta 


under the old Act (l). In the case last cited the court decided that a 
purchaser from the receiver could be delivered possession of the insolvent’s 
property by the insolvency court and in doing so it relied upon the wide 
powers given by section 4, distinguishing the earlier rulings of the same 
High Court on the addition of section 4 in the present Act. 
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( 1 ). 


court has no power under section 4 (3) to order the sale of the insolvent's 
interest before adjudication {!). 

Scope, “subject to the provisions of this Acl/'--“The section is 
very widely worded, but it ia to be read subject to the provisions of this 
Act. The expression indicates that the power under section 4 is conferred 
to enable the court to decide such questions of title or priority, which 
cannot be decided under other sections of the Act (2). Thus where an es* 
tate has devolved on the insolvent by inheritance and there are creditors 
of the deceased and also creditors of the insolvent, the question of 
priority between the two has to be decided by the court of insolvency 

(3) . Similarly it has been held that the court has jurisdiction to pass an 
order for payment to the receiver of mesne profits against a third party 
to the insolvency for the period daring which he was in possession of 
property in pursuance of the transfer by the insolvent, which had been 
set aside under section 53 of the Provincial Insolvency Act, and that such 
an order is to be executed like any other order passed by a civil court, 

(4) , The court has full power to decide the question whether the 
OfBcial Receiver is entitled to the assets realised by the decree- holder 
from the insolvent (51 Under the section the court has jurisdiction to 
decide all questions of general law. Where the question raised properly 
falls under section 53, Transfer of Property Act, the insolvency court 
has jurisdiction to try the questions so raised (6). 


Section 4 and sections 53 and 54 of the Act.— Sections 53 and 
54 provide for the setting aside of transfers and other transactions made 
by an insolvent in certain cases where the conditions of those sections are 
satisfied. There is, however, a large class of transfers which are benami 
and fictitious in their nature or are impeachable as fraudulent under the 
general law, but which do not fall under section 53 of the Act because 
they took place more than two years before the date of presentation of 
the petition. Under the Act 3 of 1907, and under the present 
Act too, there appears to be a difference of opinion as to whether such 
transactions can be gone into by the insolvency court or that the insol- 
vency court should leave the receiver to his ordinary remedy in the 
ordinary courts. The determination of the question depends as to whether 
sections 53 and 54 deal with jurisdiction or they merely lay down 
rules of evidence. The leading case is a Full Bench ruling of the Allahabad 
High Court (7j. The Full Bench was composed of three judges, two of 
whom held that sections 53 and 54 do not deal with the jurisdiction of the 
insolvency court but only lay down rules in the manner in which evi- 
dence should be considered in certain cases arising in that court and that 


ID Abdul Latlf Ahmijd Hussain, 1935 A, M, L d, 77 . 

(i) lUdli^L Erlshiu Tkakar o. Official Hoeeiver, 59 Cal 1185 ; 189 L 0. 823 ; A. 
I B. 1932 Calcutta 642; Aiagiusubbanaick n. Official Receiver, Tinneveilv. 54 

Mad. 989 : L R. 1931 Madras 745 : 13-2 I. C. 641, Badhamal v, Official Receiver 
Laiiore, A . 1. B. 1930 Lahore 122. 

(8) Shankar Lai ®. Isnail, 123. 1. C. 28: 1930 A. L J. 989: A. 1. R. 1930 Allah- 
bad B52. 

(4) RaUiiivdu Odayc,!* a Old dal Receiver Tanjore, 135 I. C. 739 : A. L R, 

WBi Madras 66. 

(5) Official Receiver JuUundur o Labhu Bam, 14 Oak ora 724 : 141 1 0* 580: 
A. 1. B. 1933 Lahore 477. 

(6) ShikrlFramd r Azi/- Ali, 6i L 60i:44 Allahabad 71 ; 4* 1 R. 192i 
Allahbad 196. 

(7) Haji Anwar Rkau Mohammad Rhan, A. L R. AUahbad 105; 51. 
Allalibad 550 ; llM. C 819. 
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those sectioiiSj therefore, do not control the provisions of section 4. Sen, J« g ^ 
differed from his colleagues and expressed the opinion that an insolvency 
court camiot try a question of title relating to a transfer which has taken 
place more than two years before the order of adjudication and where the 
transfer washntended to be operative. In other cases the view has been 
adopted that sections 53 and 54 control section 4 if the transaction is a 
real one but that if it is inoperative from the very beginning and the 
insolvent had remained in possession of the property throughout, the 
insolvency court has jurisdiction to declare the transaction as void 
against the receii^er (1). According to this view, if there is a real transfer 
which is more than two years old on the date ol the presentation of the 
petition it cannot be challenged under section 4 in the insolvency proceed- 
ings. And in so far as it holds that, it differs from the opinion of the 
majority of the Allahbad Full Bench The Ailahbad view has been 
followed by the Patna High Court (2). And the same view has been 
held by the other High Courts (3). 

Transferees of insolvent — Sections 55 and 54 of the Act deal 
with those transfers only to which the insolvent is a party. Where the 
transferee from the insolvent subsequently transfers the property to a 
third person such subsequent transfers can lot be challenged 
under those sections, nor, it is submitted, they can be challenged under 
any other section of the Act. It has, therefore, been held that such trans- 
fers should not be gone into and decided by the Insolvency Court under 
section 4 of the Act (4)« Questions of title arising between an auction 
purchaser from the receiver and a transferee from the insolvent can be 
decided under the section (5), 

Section 4 and section 56.— Under section 56 the court can 
remove any person in possession of the insolvent's property and place it in 
the receiver’s possession. This power is however subject to the proviso 
that the court shall not be authorised to remove property from the posses 
sion or custody of any person whom the insolvent had not a present 
right so to remove. Section 56 deals with the jurisdiction of the court 
and controls the provisions of section 4(1). The court cannot, therefore, 


(1) Arojad All v, Nand Lai Tandon, 1 ^0. L C. 217 : 5 Luck 742 : A. I. K. 1930 
Otidli 314 ; Abdul Hassan Khan 'ix Kagbir Prasad, 131. 1. C. 433 : 6 Luck 614 : A. I. 
B. 1931 Ondh 124 ; Maung Ba ix Maung Kyi^ A. 1 B. 1^36 Rangoon 51 : loi f, (j 

mz 

(2) Biseswar Ghaiidhari ix Kanhai Singh, 136 1. C. 299 : 11 Patna 9 ; A. L 
R. 1932 Patna 129, 

(B) Puliayya v. Official Receiver of Krishna, 143 I, 0. 372 : A, L E. 1933 
Madras 271; J ahanwar Sultan r. Safdar AH Khan, *42. I. 0. 97 ; A. L E. 1933. 
Peshawar 46 ; Hie Official Receiver, West O^dawau, Elbre u. Subbayya, 146. 1, G* 
530 i2i : A. I E. 1933 Madras 5i7 ; Mt Basantibai a. Eama Rao Krishaii Rao, 141 I* 
G. 667 : A. I. E. 1984 Nag. 47 (Opinion of Sen J. and the Ondh view approved). Rao 
Ji Bapu Ji Pa ffiakar v. K. L, Bawa Obekar^ A L R. 19 15 Pom. Sl6 : 157 I, 0. 
680 ; Ramratan Singh 'D. If ari, 139 1, G. 283 : A. I. R, 1932 Nag 109 ; Ram ditta mal 
Bhaila v Official Receiver, Lahore, 15 Lihore 294 : 147 I. G. 1026 : A. L R. 1984 
Lahore 365; Kh mth a Syed Mohammad Rowfcher « Official receiver Coimbatore, A. 
L R. 1937 Mad. 32. The ins^Hency court decided the quebtian whether registration 
of document Is invalid. 

(4) Afea Mohammad n. Mehr C hand, A. L R 1985 Lahore B68; 156 1. C. 
1018 ; 16 Lahore 1013 ; Pnllayya v. Official Receiver of Krishna, 143 I C. 872 : A. L 
E. 1983 Mad. 271 ; see section 58 and notes thereunder. 

(5) Mofci Ram t?, Official Receiter, 15S I 0 90? : A L R. 1934 Lahore 936 fe) . 

(6) Umi Anwar Khan t). Mohammad Khan, A. I. R. 1929 All 105# s 1|3 I 4 
819: 51 All 550. 
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S. 4 exercise, under section 4, the power which it has been expressly debarred 
fi). from doing under the proviso to section 56, sub«*section (3). Thus under 

^ the proviso the receiver cannot remove a tenant who holds the insolvent s 

property for a fixed period before the expiry of such period. This power 
of removal cannot be availed of under section 4 also, because section 4 
should be read subject to section 56. On the insolvency of a father, the 
son's share does not vest m the official receiver though the father’s power 

of disposal over the son’s share for the payment of his own debts does^so 

vest. But such power of sale terminates wdth the severance of the joint 
family status. After the severance of the joint family status the insol- 
vency court has no jurisdiction over the son, as the itisolvency court 
cannot act so as to effect a partition between the father and the sons. 

Court’s power over the sons* shares on the insolvency of 
a father. — The position of the official receiver on the insolvency of a 
father in a joint Hindu family as regards the share of a son has been 
considered at length under section 28 From the discussion which 
appears there the following propositions appear to have been established 
in the present state of authorities : — 

1. Where the father is the manager of a joint hindu family and he 
IS adjudged insolvent, his share m the family property and his power, as 
such manager or as such father-manager, of disposal over the soi’s 
share in the joint family properly vests in the receiver ; 

2. The father’s power of disposal over the son’s share can be 
exercised by the official receiver in all cases where the father himself 
could exercise that power ; 

3. The father's power over the son’s share ceases to exist soon 
as there has been a severance of the joint family status in any mode 
prescribed by Hindu Law ; 

4. After severance in status, the official receiver cannot dispose of 
the son’s share by private sale, just as the father could not do. 

5. In the exercise of the father s disposing power over his son’s 
share, it is open to the official receiver to sell the whole family property, 
including the interests of the son. Where only tbs father is adjudicated 
an insolvent and the sons are never made parties to the proceedings, if 
the receiver intends to sell the sons’ interest also, he ought to proceed 
under section 4 and seize their share after giving them full notice (1), 
He has aright to ask for the annulment of a sale of the son’s share held 
before adjudication (2). 


6, Where the official receiver sells the insolvent's interests in the 
property including the shares of the insolvent and the insolvent’s son, it 
is a question in which opinion is not unanimous as to whether a purchaser 
from receiver can obtain joint possession of the property through the 
insolvency court. But such a purchaser is not in any case entided to 
obtain exclusive possession of the property without first filing a partition 
suit against the other members of the family property. 

The High Court of Madras has held that the insolvency court has 
the power, on the insolvency of a Hindu father, to try, on the application 


A f f immg 271®^ Marwadi Chahd Fmmmmit m t 0, 1826 
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of a receiver, the question ■whether the son’s laleresi in the family property S. 4 
is liable to be sold for the debts of the father’s creditors (1). And this {!). 
ran be done even if the son does not consent to the question being tried 
by that court (2)« Bui in a subsequent case of the same High Court, it 
has been held that where the son bad already filed a partition suit against 
the father, there being a severance of the joint family status, the insolvency 
court bad no jurisdiction under section 36 (section 59 P. L A.,) to summon 
the sons at the instance of the official assignee, who wanted it to decide the 
binding nature of the debt between the father and the son, that section 7, 

Pt. 1. A,, enables the court to decide only such questions as may 
incidentally arise and when the son is not a party to the insolvency 
proceedings, no such questions can arise between him and the official 
assignee and the son can never be summoned under section 36, and that 
such questions must be decided only in a partition suit to which the official 
assignee is a party ^3). I'he same High Court has also held that where 
the official receiver sells the insolvent’s property without a previous 
declaration under section 4 as to the liability of the son's share, the official 
receiver could not apply under section 4 for recovery of the possession of 
the son’s share but must file a separate suit for the same (4). The 
reason is that the sons may not be deprived of the possession unless there 
is effected a regular partition of the property. But where the whole 
interest in the property of a Hindu insolvent father and his son is sold, 
the purchaser from official receiver can be given joint possession of the 
insolveofs share only along with the sons (5). 

Section 4 and section 2 8. — The provisions of section 4 must be 
limited to the exercise of the jurisdiction of the court over the properties 
of the insolvent which vest in the court or the receiver. Where, therefore, 
the District Judge held a deed of gift to be a valid one, but proceeded to 
direct the sale of the properties covered by the gift under the provisions of 
section 128, Transfer of Property Act, the order was set aside as not 
being authorised under section 4 (6). Section 28 (7) saves the rights of 
secured creditors. That does not, however, mean that the court has no 
jurisdiction to decide their claims (7). And where the mortgagee consents 
to the sale of a mortgaged property by the receiver or at any rate where 
the property is sold without any objection by the secured creditors and 
disputes arise over the distribution of the sale-proceeds, the insolvency 

(1) Doriappa lyar v. Official Assignee of Madras, 65 I. C. 244 : A. L R. 1921 
Madras 456 ; Ramachandra Iyer v. Official Assignee of Madras, 54 Mad. 7d9 : 

131 L 0. 481 : A. I* B. 1931 Mad. B17 (even after there has bean a division in 
status by a partition suit, the court can decide the liability of the sonsh 

(2) See Ramasamayajuihi r. Official Receiver, A. L K. 1926 Madras B60 : 

92 I. C. 249. 

(3) Krishna Murtby Pillai v. Suiidara Murthy Filial, A. I. R. 1932 Madras 381 : 

138 1. C. 225 : 55 Madras 558 ; (case under section 7, Ft L A.) 

i4) Rachimiithu Ghettiar Bamakkal, A. I. B. i9i3 Madras 475 : 147 1. C. 494. 

(5) Official Assignee of Madras t\ Ram Chandra Ayyar, A. 1. R. 1923 Madras 
55 : 46 Madras 54 t 68 I. 0. 898 and Venkataram v, Chokkier, A. I. B. 1928 Madras 
531 : 109 I. ll 516 : 51 Madras 567 ; Official Receiver South Arcot Ferumal Fiilay, 

79 1. C. 322 ; A* h R. 1924 Madras 387 (1). (The proposition was not applied because 
it was admitted that there was no right of joint possession of the property with 
the soush 

(6) Eadhika Qaer u Sushil Okandra Mitra, A. I. B. 19S0 Patna 805 (2) : 

124 I. 0. 63i). 

{7) Laxml Industrial Biuk Ltd., v. Blaesh. Chandra Boy. 113 1. 0. 105 : 

55 Oal. 1053 : A. I. R. 1928 Cal 619; Sardari Ul n Shiv Ram, l21 C, 181 : 

A, I, R, 1938 Lahore 93- • - 
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court has junsdiclion to dacide Iho iiuestions of priority fi ), or objections 
raised in the proceedings (2). 

Section 4 and section 68 —See conimeutiry under section 6b. 

Scope: Questions of title.— As already considered, section lO.S (1 ) 
B, A., 19 Id, makes a distinction between claims arising out of the bank- 
ruptcy and not so arising ; and this distinction existed even before it 
received legislative recognition m England. The Indian Acts do not make 
any such express distinction, but following the English Law on the subject 
it has been recognised by the Indian courts and considered on the same 
principles which have been long established in England. The powers of 
the bankruptcy court under section 4 are, on the face of it, very wide and 
the lunsdictioa so concerned e.vtends to all sorts of claims whether arising 
out of the bankrupicj- or not. Still m the actual exercise of the jurisdiction, 
which IS discretionary, the above d stinotion has very often been observed! 
A claim arises out of the bankruptcy where but for the actual bankruptcy, 
the transactu-n w’ould nsver nave been impeached. In the matter of such 
claims the trustee in bankruptcy has, by the operation of the bankruptcy 
law, a higher title than the bankrupt. In exercising these claims the 
official receiver or the trustee iii bankruptcy is no" merely the representa- 
tive of the insolvent against third persons but has certain rights and 
powers given to him by the statute which the bankrupt himself did not 
have To take an ordinary instance, a voluntary transfer made within 
two years of the date of the presentation of the petition is voidable under 
section 53 against the receiver. But for the insolvency, the transfer was a 
valid one and the bankrupt himself, had not the insolvency supervened, 
was bound by it. In claiming to set aside such a transfer under section 53! 
the receiver has a higher title than the bankrupt and the claim arises out 
of the bankruptcy. A claim does not arise out of the bankruptcy where 
the receiver has no higher title than the bankrupt and can claim only the 
same right as the bankrupt himself would have had. A money claim 
against a third person by the insolvent is an ordinary instance of such a 
claim. The receiver has, in respect of such a claim, the same title as the 
insolvent had and is only the representative of the insolvent. 


The following are some of the matters in which the receiver has a 
higher title than the insolvent would have had : — 


{i) Transfers of the property by the bankrupt which having been 
made between the commencement of the bankruptcy and the 
date of the order of adjudication come within the jurisdiction 
of the courts of bankruptcy by virtue of the doctrine of 
relation back ^3). 


(») Possession by the bankrupt of goods of which he is the reputed 
owner to which the trustee in bankruptcy is entitled by the 
operation of the Bankruptcy Law (4). 

(Hi) Transfers falling under sections 53 and 54, P. I. A. 1920. 

{iv] Transfers which are in themselves acts of bankruptcy (5). 

The distinction is important in more than one respect. In the' first 
place this is important for determining the principles on which the court 


(1) Sardari Lai Shiv Raim 121 1. 0. 181 ; A. L R. 1930 Lahore 98. 

A. r. '• «• 

(5) Section 6, a), (e), P, I, A, 19?0. 
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should exercise its discretion conferred by sub-section 3. In the second g ^ 
place it is important for determining the respective jurisdictions of the /^i 
insolvency and the ordinary courts for determining questions of title. ^ " 

Under the English Law it has been held that the jurisdiction of the courts 
of bankruptcy over claims and questions of title whether arising out of 
the bankruptcy or not is not exclusive and that the jurisdiction of other 
courts over such questions exists and can be exercised by them (l)« Both 
under the Provincial Insolvency Act and the rresidency-to^vns Insolvency 
Act, it has been held that the insolvency court’s jurisdiction is not exclu- 
sive and that in the absence of an order of the insolvency court, on the 
merits under sub-section 2, it is open to a third person claiming against 
the estate of the insolvent to i^le the matter for decision in the ordinary 
civil courts (2)* 

As regards transfers falling under sections 53 and 54, P L A., 1920. 
it has been uniformly held that the insolvency court has exclusive juris- 
diction and no ordinary tribunal can entertain the question of the voidabi- 
lity of the transaction under those sections in a suit or proceedings as a 
ground of attack or by way of defence {:). See also commentary under 
section 53 of the Act 

Under the Presidency-towns Insolvency Act, there appears to be a 
conflict of opinion as to whether in matters of voluntary transfers and 
fraudulent preferences the insolvency court has exclusive jurisdiction. 

The High Court of Madras has held the jurisdiction of the insolvency 
court to be exclusive (4). The Madras view has been expressly dissented 
from by the Bombay High Court (5), where the opinion of Sir Dinshaw^ 

Mulla was followed (6). 

Sub-section 2. Res Judicata. — The jurisdiction of the insolvenc> 
court is not exclusive, but once the matter is placed before the insolvency 
court and that court decides to determine the question, its decision is final 
and binding for all purposes as between the debtor and the debtors estate 
on the one band and all claimants against him or the estate on the other (7). 


(1) White r. Siniiiions* L. Ih Ch. 5*4 : Eiils c. >Silber, L. R. 8, Ch, 83 : 
Waddell y Toieman, 9 Cii. I ». 21*2. 

(2) Mabarana Kanwar v E. V. Bax id, 77. L C. 57 : 46* All. 16 : A. 1 E. 1924 

All. 40; Abdul Majid aAbdulHaq, 143 L C. 475 : A. 1 E. 19:33 Gal 263 j Bwarka 
Parshad a Mst. Sund ir, 155 L G 10^7: 1. R. 1035 All. 546 ; JNagintal y. Oificiul 

Assignee, Bombay, 85 Bom 473 : 12. 1. L\ bOi : 13. B. L. R, 9b() ; Labor! Singh v. 
Official Beceiver, Sialkoi, A. LB., 19b7 Lalioie4. 

(3) Official Receiver r. Palani Swauu UhetU, 1925, 48 bfadras 750,757 : bb 
I. C. 984 .* A* L B, 1925 Madras 1051. t section 53 P. I. A.); 8bas:ada Begam v iTokal 
Uhand, 1927, 2 Luck. 651 : 105 1. C. 50 : A. L 11. 1927 Od. 357 (Section 53 K I. A ) 
Kanlz Patinia Baraiii Singh, {1927 j 49 AIL 71 ; 98 1.0. 1001: A. I B. 1927 AIL 
66 (Section 53, P. I. A.);Mariappa Pillai Raman Chettiar 1919, 42 Mad. : 52 
L 0. 519 (Section 86 P. h A. 1907). 

(4) Official Assignee Bombay y. Sandara (Jhari, 1927, 50 Mad. 776 : 102. 1. IV 
702 : A. L B. 1927 Mad. ^4. 

(5) Nathuram Mantri In re, A. L B. 193*2 Bom. 566 ; 141. 1. 0. 6B7 ; 34 BX.B 

1166. 


(6) Sir Biiishaw Mullahs Law of Insolvency, page 48. 

(7) Siiib l^arain v Lachhmi ISfarain, 119 1. 0, 783 : A. L B. 1929 Lahore 761 ; 
Basra Began? d. Shiv KaraJn, 71 I. C, 979: A. L B. 1923 Allahabad 294 ; Bam 
Singhain v. Jaw^ahir Lai Madan Lai, 108 I. C. 156 : 26 A. L. J. 39 : A. L E, 1928, 
AIL 158; Kmiz latima v. Narain SIngfa, 98 1. 0. 1001 : 49 All 71 : A. L B. 1927 
Ail 66; Misri Lai Kanhaiya Lai, 66 10. 863; A i R. 1922 All 128; Lalli 
0 , Bansidhat, A. L R. 1933 JMag. 873 : 147 I.O 539 Explanation to section 11 0. B 0 , 
applies to a decision under section 4 ; K. Eaji Abdul Latif Sahib p. Official Assignea 
oi Madras, 44 L 0* 847 40 Madras 1173 : A. I. B. 1918 Madras 4^ (Dnder the 
Ft L Ad ; Doiiappa Iyer a Official Assignee of Madras^ 65 1 C. 244 ; A. L B. 1921 
Madras 456* 
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It is so on general principles, though section 11 may not in terms apply (1), 
S« 4 jji order that the sub-section may apply it is necessary not only that 

(3). there should be a decision of the insolvency court but also the decision of 
the court should be on the merits and the court should have been acting 
under section 4 beyond question (2). Thus wnere ihe application to 
the insolvency court is rejected summarily or on the ground that 
it is barred by time and not on the merits or where it is not enter- 
tained and inquired into, there is no bar to a separate suit (3)* Similarly 
a separate suit will not be barred where the question of title is left by the 
insolvency court to be decided by a competent civil court (4), Where 
the matter was never put before the insolvency court or where the matter 
w’-as not prosecuted before it, a separate suit was held not barred on the 
ground that there “was no order of the insolvency court within the 
meaning of sub- clause 2, of section 4 (5). 

Subsection 3 ; Discretion The powers given under section 4 are 
discretionary (6). It is a very wide section and unless the courts feel 
compelled by the facts of the case to embark upon an inquiry they are not 
bound to do so (7) Under the corresponding English provision also the 
insolvency court has a discretion in the matter. The principles on which 
this discretion should be exercised were thus stated by Lord Selborne in 
Ellis u. Silber (8) : — 

‘‘ That which is to be done in bankruptcy is the administration in 
bankruptcy. The debtor and the creditors, as the parties to the admi- 
nistration in bankruptcy, are subject to that jurisdiction. The 
trustees or assignees, as the persons entrusted with that administration, 
are subject to that jurisdiction. The assets which come into their hands, 
and the mode of administering them, are subject to that jurisdiction ; and 
there may be, and I believe are, some special classes of transactions which 
under special clauses of the Act of Parliament, may be specially dealt with 
as regard third parties. But tae general proposition that whenever the 
assignees or trustees in bankruptcy, or the trustees under such deeds 
as these, have a demand at law or in equity as against a stranger to the 
bankruptcy, then that demand is to be prosecuted in the court of bank- 
ruptcy, appears to me to be a proposition entirely without the warrant of 
anything in the Acts of Parliament, and wholly unsupported by any trace 
or vestige whatever of authority.” 

These principles were acted upon first of all in Ex. Dickeii 
and other cases (8), where it was held that the court of bankruptcy ought 
not to exercise its jurisdiction in cases of mere money demands by the 
trustee against a third party or where he claimed by a no higher title than 
the bankrupt himself had (9). In understanding these principles it is 

(1) Labor! Singh i\ Official Receiver Sialkot, A, I. B. 1987 Lak 4. 

(2) Misri Lai a Kanhya Lai, 66 I. C. 177 : A. I. B. 1922 AIL 122. 

{ i) Beo Bao a Vitliai, 87 I. a 1000 : A. I, B. 1925 Nag. 36^. 

(4) Abdul Majid Abdalhaq, 86 C. W* N. 621 : A. I. R. 1988 Oak 26 i 

(5) Maharana Kiinwar R. V*. David, 77 L G 57, 46 : Ail. 16 : A. I E. 1924 : 
All 40; Dawtrka Parsbad Mst. Sunder, A. 1. B. 1935 All 546; 155 I. C. 
1037 ; feerapa (Jheitiar Vellachwi Chebfcar. 159 I. 0. 512 : A. I R. 1935 Mad. 297, 

(6j S F. K. M. Murtiga Konar & Coy., u. Official Receiver, Maduta, 1980 
M.W. N. 470. A, I B. 1930 ll adras 782: 125 1. 0. 488, 

(7) L 1i 8 Cb. 8a 

(8) Ramditia Mull Eii alia u Official Receiver, 15 Lahore 294 ; A. L R. !934 
l^thore .m. 

(81 Exp. Diektih 8 Ok B, 377 ; Exp. Mua^rava, 10 Oh* D. 95 ; lx. Brown, 11 Gh. 
B. 148. 

(9) Guarantee Trust Ooy. of Hewyork % Hannay and Coy., 1915, 2 R. B* 
per piokford, L* J. pp. 568. 
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necessary to understand the distinction between want of jurisdiction S. 4 
where the court has no power to entertain a particular application and (3)> 
want of jurisdiction where the court by virtue of its settled practice ought 
not to exercise its power (1). In all cases it is a matter of judicial « 

discretion how the question can best be tried^ and that it is not an 
absolute binding rule that wherever the trustee’s right is a higher one 
than the bankrupt’s, the case must be tried in bankruptcy and not by 
action (2) ; and the converse that where the trustee’s right is not a 
higher one than the bankrupt’s the case must be tried by an action in the 
ordinary courts (3). Apart from the question of jurisdiction, it has always 
been a settled practice of the bankruptcy courts in England that they 
generally refuse to exercise jurisdiction where the trustee’s right is not a 
higher one than the bankrupt’s, L e., a money claim against a third person 
etc. These principles have been followed in India (4), but some of 
the High Courts appear to have gone beyond the settled English 
practice in assuming jurisdiction (5). They have assumed jurisdiction in 
cases where the trustee’s right is not higher than that of the bankrupt 
even where the third person was not willing to submit to the jurisdiction 
or where the objection to the jurisdiction was not taken at the earliest 
opportunity. In England, the Court of bankruptcy will assume jurisdic- 
tion in such cases only where a third person is willing to submit to the 
jurisdiction (6) or where he has already submitted to its jurisdiction (7) 
or where the objection to the jurisdiction is not taken at the earliest op- 
opportunity (8). Following the English practice, it has also been held by the 
Indian High Courts under both the Acts that where the amount at stake 
is a large one or complicated points of law are involved in determining the 
question, or where the proceedings are not likely to be for the general body 
of creditors (9), the parties should be referred to a suit in the ordinary 
courts. 

Section 7, Pt. I. A. 1909, before it was amended, was almost the 
same as section 4, Provincial Insolvency Act. And even after the amend- 
ment the jurisdiction conferred on the insolvency court is the same where 
the third person is not summoned under section 36 of that Act. The 
Madras High Court appears to be the only High Court which has gone 
beyond the settled practice of England and has expressed the opinion that 
the Indian Courts should not follow the English practice in its entirety. 

It has assumed jurisdiction even where a title to immovable property 


(1) Exp. Reynolds, 15 Q. B. D. 169. 

(2) Exp. Anderson, L, B. 5 Oh. 47.8 ; Smith v. Baker, L. R. 8 0, P. 350: Halliday 
V. Harris, L. R. 9 C. P. 668. 

(3) Janendra Bala Debt o. Offioial Assignee of Oal. 1936, 54 Oal. 251 : 93 L 0. 
834 : A. I. R. 1926 Oal. 597 ; £e Bassui Haji Kassnm, 1911, 13 B. L. E. 13 : 9 I. C. 
344 ; M. R. M. S. Chettiar Firm v. Official Assignee Rangoon ; A. I. R. 1987 Bang. 
214, (case under P-t. I. A.) ; see also Radhakrishna Tbakur v. Official Receiver, 59 
Cal. 1135 : A. I, R. 1932 Cal. 642 : 139 1. O. m 

(4) Abdul Khadir v. The Offioial Assignee of Madras, 1917, 40 Mad. 810 : 36 
I. 0. 424 : A. I. R. 1917 Mad. 832 ; Re Kancherla Krishna Bao, (1928) 51 Mad. 540 : 
1121.0.149: A. I. R. 1928 Mad. 732; Offioial Assignee Madras i> Harasingha 
Mudaliar, 118 1. 0. 506 : 62 Mad. 717 : A. 1. R. 1929, Mad. 705 ; Offioial Assignee 
V. Bam Chand Doulat Ram, 143 1. 0 205 : A. 1. R. 1^32 Sind 208. 

(5) Exp. Fletcher, 9 Oh. I). 381. 

(6) Exp. Davis, 9 Ch. D, 86. 

(7) Exp. Swintenks, 11 Ch. D. 525; Exp. Butters, 14 Oh. D. 265. 

(8) loha Shanker Jaduram v Baaamal Oulzarimal, 144 I. C- 678 : A, I. B. 

1933 Sind 185 : R. Kaaakasabathi Chettiar ®. 'lomathi Meeaakashi AmsiJL, A. I. B. 
1985 Mad. 720; 156 1. 0. 677 ; The official assignee of Mad. ®. Vedavali Aiaal, # Mad. 
810; A, I. B. 191 ( Mad. 8^: 36 I. 0. , , 
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Situate outside the original civil jurisdiction of the High Court or even 
outside the Presidency under section 7 of the P-t. I. A. (1). In regard to 
money claims against third persons also, it has ruled that the court should 
assume jurisdiction in simple cases capable of easy and speedy proof, 
though no money claim in which a difficult question arises should be dealt 
with by way of motion, nor should large claims (2). The extent to 
which the Madras High Court will go under the section in departing from 
the ordinary English practice will appear from the following passage 
from the judgment of Coutts-Trotter, C, J. “It was said on the authority 
of the English cases cited by my learned brother that, where a debt was 
not admitted, _ being a debt as to which the official assignee stood in no 
higher position by reason of the special provisions of the bankruptcy 
law than the debtor himself, the matter could not be tried within the 
jurisdiction of the Insolvency Court. That that is the law in England, I 
do not question. I do not think it is or was intended to be, the law in 
India under the Presidency-towns Insolvency Act. It is obvious that the 
Indian statute aims at relieving the official assignee in charge of a 
bankrupt s estate in suitable cases, from incurring the heavy burdens of 
institution fees which would necessarily be incurred if he were compelled 
in all cases to have recourse to ordinary suits ; see section 115 of the Act. 
I am quite content to leave it as a matter of discretion to the learned 
judge as to whether in any given case he should deal with such a claim 
in the Insolvency Court here or refer it to the machinery of an ordinary 
suit. It must be remembered that the Court-fees in an ordinary suit in 
England are very small and that no inconvenience is caused and no 
obstruction is put in the way of the bankrupt’s estate by confining the 
jurisdiction of the bankruptcy court to claims where the title of the 
trustee of the bankrupt stands on a higher footing than would have been 
the case if the debtor had been suing himself. In India it is quite a 
different matter and in many cases it would be quite impossible to obtain 
a sum out of such estate as is actually in the hands of the official 
assignee sufficient to institute proceedings for the recovery of outstanding 
debts, though the official assignee’s claim may be a perfectly good one. 
I am quite content that it should be left with the judge in 
insolvency to decide on the balance of convenience whether it is 
best to try such case himself, or to relegate their disposal to 
the ordinary courts ; and that is a discretion which, when exercised by 
him, an appellate court would interfere with only on the grounds which 
are well-known and must necessarily be of rare occurrence. It is quite 
easy for the judge who tries the summons to insist upon the official assignee 
giving to the other side what is in effect a pleading giving detailed parti- 
culars of the nature of his claim and to give full discovery of documents, 
if that is sought for. On the other hand, there may be cases where the 
person sought to be made liable to the estate lives at a great distance, or 
where the estate has ample funds for payment of the necessary institution 
fee. in which it would be just and right for the learned judge in insol- 
vency to decline to deal with the matters here in Madras,” Having 
regard to the balance of convenience it was held by the Sind High Court 
in proceedings which were started on an application under section 7, and 
wcrs aIrdEuy tb.rc6 yoars old# aod whoro tho property Ixi dispute was situate 


« ^ Amal, A. 1. B. 1917 mS. BsT 4^ 

mIS: 

(2} Offiolal Asslgjoae Madras Haraaiaglia Mudaiiar„ A* L R • 

118 1.0* MS: 52 Mad* 711* x. m. imw mm 
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and Hia parlies »vere residing within the jurisdiction of the court and no 
prejudice v/as to be caused to the party against whom the action was 
taken if he was required to defend his title to the property in such pro- 
ceedings iribtead oi a icgiilar suit, it was held that the insolvency court 
should not decline lo exercise jurisdiction (1). In a case in which the 
p?4r-y conceniwJ is himssif the creditor and the matter is one which could 
b? expeditiously decided Ine court will decide it (debt due to the insol- 
reat (2). The for not assuming jurisdiction by the insolvency court 
ill cases where receiver’s title is not higher than the bankrupts, was 
best put by Ranknij J. in a Calcutta case (3). The facts in that case were 
tint a lady was she *ed by the official assignee to be the mere benamidar 
for t le In»ilvc it and she was summoned under section 36, P-t. I. Aj and 
a.i a resiiU of tha bxuii nation of the lady the official assignee moved the 
coiirc ^'or a decl laiion thai she was a mere benamidar for the insolvent, 
Raokn, J* sialeu os follows : — 

iTi 3 or Jill ry course, having regard to the subject-matter and the 
ieoglii of time over which the investigation might have to be carried, 
would have to commence a suit against the lady for a declaration that she 
wms a benumidir for the insolvent. But under section 7, P-t. L A. this 
Court ill its insolvency jurisdiction has jurisdiction to determine such a 
point as that ; jii^t in the same way as where a person who carries on a 
retail business, becomes an insolvent in this Court, the Court would have 
jurisdiction by motion in insolvency to collect debts due to the business 
by third parties in Tipperah or somewhere else As a rule, however, that 
class of proceeding against a mere third person as against whom the 
Official Assignee chims no higher title than the insolvent’s is not brought 
in the insolvency jurisdiction and in any ordinary case any such motion 
brought in that jurisdiction unfairly and unreasonably, would be refused as 
the learned Judge is in no way obliged in the insolvency jurisdiction to try 
such a question. 

“l would guard myself from being supposed to lay down that 
the only proper subjects for such a motion are cases within section 55 
or 56, Pt« L A. There are many other cases. There may be cases, for 
example, -where a property is claimed as having been taken by the opposite 
pirty from the insolvent after an available act of ^ bankruptcy and it can 
be successfiil«y claimed if the opposite party cannot bring himself within 
the protective sections. There may be cases where a transfer can be set 
aside if it is after an adjudication order. There are cases which come 
under section 53, Transfer of Property Act, where the right asserted by 
the Assignee is a right which belongs to the creditors as such. It is 
imporcaat that it should be understood, first, that the rule that the 
Official Assignee should have recourse to this jurisdiction only when he 
has a higher title than the insolvent’s is not a rule of law, in the sense 
that th3 insolvency court has not the jurisdiction to entertain such a 
case; ani, secondly, that it is not restricted only to sections 55 and 56, 
But the rule is well established, if it is not rigid and it is necessary in 
fairness to third parties who cannot help their creditors, debtors or cestui^ 

(1) Official Assignee v. Earn Ohand Ooulat Ram, A« I It, 1932 Sind 208 : 143 
I. C 205, not approving the expression of opinion in Official Assignee f?. Msl, 
Pameshwari Bai, A. I. R. 1932 Sind 50: 135 I. 0.259: (Case under S. 7 Ft A. 
1909). 

@) Dhudhehand » Sfiripad, 158 L 0. 990: 8 R. E. Ill : IS M. li. 14. 

(3) Janendra Bala Pehl i\ Official Assignee of CaL^ A. T E. 102S 0^1. S9f ? 84 

o&im. 
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S* 4 ^rusient going insolvent, who may live far from Calcutta^ and whose 
(3). fight may be difficult to ascertain apart from the regular suit. It is 
necessary also in the interests of this court which cannot undertake 
in its insolvency jurisdiction to collect debts all over India or to decide 
on motion all classes of disputes merely because an insolvent or his estate 
is a party/' 

The following propositions may be deduced from the foregoing 
discussion 

ia) The insolvency court has jurisdiction to decide all questions of 
title, irrespective of the fact that the claims of third parlies are involved 
and of the further fact that that claim arises out of the bankruptcy 
or not. 

(^) That the assumption of jurisdiction by the insolvency court is 
a matter of judicial discretion in all cases, except cases falling under 
sections 53 and 54 in respect of which it has been held under the Act that 
the insolvency court has exclusive jurisdiction ; 

(c) That in exercising its discretion for assuming jurisdiction over 
claims or demands against third persons in which the receiver has got a 
higher title than the bankrupt’s, it shall look to the facts of each case and 
will ordinarily decline to assume jurisdiction where the value of the 
property involved is large or v?here complicated questions of law and 
fact arise or vrhere the third parties and their witnesses reside at a great 
distance from the court or where it shall, having regard to all the cir- 
cumstances of the case, it is not convenient to decide the matter in 
insolvency proceedings. The exercise of jurisdiction need not necessarily 
be exactly on the same principles on which it has been exercised in 
England. 

Assumption of jurisdiction by the Insolvency Court in matters 
which are already before the ordinary courts.— As we have already 
seen, the jurisdiction of the insolvency court is co-extensive with that of 
the ordinary courts. It may be that the matter is already before an 
ordinary court of law in a suit or other proceedings at the time when an 
application under sectioi| 4 is made to the insolvency court. The two 
questions which will arise are : — 

(f) Has the court jurisdiction to entertain the application and stay 
the proceedings in the ordinary court by injunction or otherwise ? 

in) If it has Jurisdiction, when should it exercise its discretion in 
assuming jurisdiction ? 

In England it has been held that the court has such jurisdiction and 
in a proper case it will be exercised, Thus where the assignee of a 
bankrupt applied to the court of bankruptcy for an injunction to restrain 
a person, who claimed to have purchased from the bankrupt prior to the 
bankruptcy certain pictures, from selling these pictures, on the ground 
that the sale was as against him void, the injunction was granted(l), 
Simiiary where a trustee in liquidation was in possession of some goods 
upon .which there was a bill of sale and refused to give them up on the 
ground that the bill of sale was invalid whereupon the holder of the bill 
of sale commenced an action of trover against the trustee, the judge of 
the county court restrained the action (2). In another case a bill in 

fl) Esjp. Anderson L, B, 6 Oh. 47B. 

{2} Cohen, L, B. 7 Oh. ^ Macdonald^ 24 L, T * 
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Chancery was filed against an execiilor by a creditor of the testator for the §. 4 
administration of the testator’s estate which consisted of a business in 0 )^ 
which the executor was individually interested as ^partner and a receiver 
in this suit was appointed and, after the bill was filed, a resolution under 
section 125 of the Act of 1869 for the liquidation of the executor s affairs 
was passed, and the bill was thereupon amended by making the trustee in 
the liquidation a party to it, and an injunction was asked for in the suit 
to restrain him from interfering with the testator’s estate. At the same 
time the trustee in the liquidation applied to the Court of bankruptcy for 
an injunction to restrain the plaintiffs in the suit from taking any further 
proceedings to realise the partnership debts. The Court of Appeal held 
that the bankruptcy court was the proper forum for deciding the questions 
arising between the estates of the testator and the executor, and that an 
injunction in bankruptcy was granted to restrain the plaintiffs from 
taking any proceedings against the trustee in that or any other suit, in 
respect of any property come to his hands (1). An injunction was refused 
in another case. The facts were : A suit in Chancery was instituted by 
legatees against the executors of their testator and the continuing partners 
of a firm of which he had at the time of his death been a member, and 
another partner who had retired from the firm since the testator s death, 
for the purpose of windmg up the aiiairs of partnership as they existed at 
the time of the testator’s death, and obtaining payment to bis estate of 
his share of the capital. After the bill was filed, the continuing members of 
the partnership filed a petition for liquidation, and a trustee was appointed 
who was made a party to the suit, although no relief was prayed against 
him. The trustee applied to the court of bankruptcy to restrain the 
plaintiffs from taking any further proceedings in the suit as against him. 

Bacon, C. J. affirmed the decision of the judge of the county court who 
had refused to grant such an injunction, observing that no injury would 
be done to the trustee, as he was only put in the place of the liquidating 
debtors to receive any payment to which their estates might be entitled, 
and the Lords Justices approved of his dicision ; Mellish, L. }. observing 
that if there was a don'i fide suit against a solvent person, as an account- 
ing party, and another person who became bankrupt, it would hardly be 
right to have the account taken in bankruptcy, because, generally speakings 
the solvent party, as being the person who has to pay what is found due, 
is the person really interested in seeing how the account is taken. The 
Lords Justices, however, did grant an injunction to restrain the suit from 
proceeding as against the trustee ; because, when the case came on before 
them, the partner who had retired had also filed a petition for liquidation, 
and that being so, they held that there was no longer any reason why the 
account should not be taken in the court of bankruptcy. Under the 
Presidency-towns Insolvency Act section 18 (1) provides for stay of suits 
or proceedings pending against the insolvent in other courts by the insol- 
vency court but in the Provincial Insolvency Act there is no section which 
expressly authorises the insolvency court to stay a proceedings pending 
in another court, though under section 29, the other court in which the 
proceedings are pending may make an order of stay. Order 39, Civil 
Procedure Coda, applies to insolvency proceedings, but under that Order 
a court is not authorised to issue an injunction to one who is not a party. 

Under the Code of Civil Procedure, it has, however, been held that tinder 
section 151, the Court has inherent jurisdiction to mm'm injunction 
against a person who is not a party. It is submitted that Ufder sectiptt 4,^ 


( 1 ) Morley u. White, 8 Qh. 
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g ^ and under section 151 Civil Procedure Code, the insolvencs? court may 
* entertain an application for its decisioa on title and at the same time it 
may stay the proceedings pending in another court. Following the 
Phiglisli cases, it was assumed bj the Smd High Court in a case that 
the court has such iarisdiclion though on the facts it was refused (l). 

Procedure and inquiry under the section.— In acting under the 
section the insolvency court exercises the power of a civil courl. The 
procedure which the ccnrl should adopt in trying questions of title should 
be like a regular suit. It should have all the parties before it, take their 
pleadings, admit their documents, frame issues and record the evidence 
of the parties (l). It is to act with the juiicial caution of the civil court 
and the claiments have aright to be heard judicially. A thorough inquiry 
is necessars^ and a summary order passed without reference to this section 
cannot under any circumstances be treated as a proper and valid order (3). 
The application should be treated like a plaint for purposes of its proper 
frame in regard to joinder of parlies '>n(l causes of action (4). 

All that is required is that the inquiry should be as thorough as it 
is in a suit. It does not mean that in all cases proceedings under section 
4 should be commenced by a claim or by a regular application because 
under the section the court can act even suo mofo (5), Similarly the 
procedure of the insolvency court in executing its order under section 4 
is only analogous to and not identical with that under Order XXI, Civil 
Procedure Code (6). 

Appeals. — Under section 75 vchere the order is passed by a court 
subordinate to the district court the first appeal lies to the district court 
and a second appeal lies to the High Court from the order of the district 
court passed in appeal on any of the grounds mentioned in sub»section 1 
of section 100 of the Code of Civil Procedure 1908. Where it is the 
district .court which passes an order under section 4 in the exercise of its 
original insolvency jurisdiction, an appeal lies to the High Court as a 
matter of right under section 75, sub-section 2, The law relating to 
appeals from orders under section 4, is quite simple and clear but in 
actual practice dijfficulty has arisen as to what orders come within the 
scope of section 4. 


Thus it has been held that an order extending time under section 27 

(7), an order adjudging a person an insolvent, an order granting the in- 
solvent a conditional discharge (8) and an order avoiding a voluntary trans- 
fer under section 53 and 54 (9) do n:>t fall under section 4 as they are specie 
fically provided for in other sections of the Act (lO), An order dismissing 


(1) OMcial reel ever v, Zonabai, A. I. E. 1930 Sind 97 : 120 I. 0. 513. 

(2) Ghani Mahommed Dina Hath Puri, 108 f. C. 60^ ; A. 1. E. 1928 Lah, 
556 ; Surja r. Girindra, 79 I. C 552 : A* L R. 1925 Oadh 109. 

(3) LachM u. Badri Frashad, A. I. E. 1934 Lahore 1001 : lb6 I. C. 278. 

(41 Biajraj Harnaiidrai. 2n GO CaL 1367 ; 149 I. C. 995 : A L B. 1934 Gal. 


(5) Ghulam Dastgir cr. Mohan Lai, A. I B 1933 Lah. 789 : 146 L 0. 912 
|6) Each! Mnthti Chettiar v Eamakkah A. L B. 1933 Mad 475 : 147 I. C. 494. 
(7> Samba Marti Ayyar v Rama Erishna Aiyar, 114 L C. 847 s 29 M, L. W: 
60 ; 52 Mad. 337 i A, I. B, 1929 Mad. 43 ; 55 M. L 4. 837. 

(8) Allahdiya Kunj jBihari, I Bi 1932 Lahore 645 (Iv 

(9) Gopal Baa v* Official Receiver, 1. 0. 526 j A. I. S. 1931 Lah. 647. 

(10) Bam Chander n. Bam Chandra, 27 3f. L. E* 179 £ 134 1. O* 687 £* A. X. R 

1931 Hag. 153 ; Alagiri Stibbanatek «?. Official Receiver Tlnneftlly, 54 Mad.-ISi 
132 I. C. 641 ; A. L E. 193| Mad. 745 : 6| M L. J. 820, „ ^ ^ 
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a claim under section 4(1) or an order holding that a claim is noi main-* 5^ 

tainable under section 4 '2), or an order purporting to have been made 
under section 4 (3), are orders under section 4 (3). For fuller treatment 
commentrry under section 75. * 

Limifatioa under the seclion. — The statute oi limitation is a bar 
to a motion made under the provisions of this section, such motion being 
equivalent to an action and if the statute would have been ao answer to 
ail action by the bankrupt, will Da an answer to a motion by the^ trustee 
(4 . When the insolvency court is called upon to exercise jurisdiction 
under section 4, it wooid, except under very special circumstances, refuse 
to exercise that iurirdictioii w ere a suit luslituled on the same day as 
the application made before it, is liiblc to be defeated by a plea of 
luiiitarioii, f.0»j it would noi afford reliei I0 the aggrieved party to resort to 
this section when the snlorc'^mool of saca relief before an ordinary 
tribunal is stalute-barred (5). In the case lari cited the court entertain- 
ed an applicition for deciaring a mortgage void under s'^ction 53, Transfer 
of Property Act, ihoigh a suit in the ori’uary court was barred, on the 
ground that there were special c rcuuisiaacas m the case. If the Sind 
view is correct, it would mean that the insolvency court has power to 
entertain and decide questions of title which cannot be agitated or litigated 
in the ordinary courts cf law. it is doubtful if it was the intention 
of the Legislature that a court acting under section 4 was not bound by 
the statute of limitatioa. The above decision is also opposed to English 
law. 1 he English rule has been followed by the Madras High Court 
which has held that an application under section 7, Pt. L A. 19C9 
is equivalent to a suit for the puj’pose of section 3, Indian Limitation 
Acri which applies the at tides of the Act to all suits. 1 bus where an 
OfBcial Assignee made an applicatiun under section 7 to call upon the 
mortgagee of the insolvent’s property for the rents and profits which he 
had received from the property it held that he could receive rents and 
profits only for the period of three years immediately preceding his 
application (6). It is submitted, with rrspect, that the Sind case 
was not correctly decided. Section 4 does not enlarge the rights of the 
receiver, as representing tho insolvent’s estate against third persons ; it 
has only provided for an other forum or tribunal where those rights can 
be litigated, 

5. (1) Subject fco (.he provisioiia of this Act, the 

Court, in regard fco procoediugs under 
General powers of this Act, shall have the same powers 
and shall fc'ollow tho same procedure 
as it lias and follows in the exercise 
of original civil jurisdioiiioii. 

(•2) .Subject as aforesaid, High Courts and District 
Courts in regard fco proooedings under ihia Act in 


(1) Munomohau Roy /n BliupAla Chand Roy, A. I, R, 1935 OaL |23. , , 

(2) Venkata rania Cliotty a Angathaya malu, 145 1. Cl 304 ; SB W. 896 
A. I, B. 1933 Mad 471, 

(3) J, N. Mimdara r Netmi liujpal, A. L R, 1936 Hag, 24 : 161 I, 0, 981. 

(4) i?e MansoD, P Wor. 198 

(5) Atma Ram Udhav Das a Dayaram Sawney, 115 I, 380 1 A. 1921 
Sind 94. 

V. Muthu Swaml Olietsty u. Official Assigned Madw, 

Mad ^ - I M 
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5 Courts subordinate to them, shall have the same 

(ih powers and shall follow the same procedure as they 

respectively have and follow in regard to civil suits. 

History and analogoos law. — This section is an exact reproduction 
of section 47 of the Act III of 1907. Section 90, Clause (1), Presidency- 
towns Insolvency Act is similarly worded. Under both the Acts, the 
applicability of Civil Procedure Code is made subject to the special rules 
of procedure laid down by the Acts themselves. 

Scope. — Section 3 mentions the courts which will have jurisdiction 
in insolvency matters ; section 4 mentions questions, whether of title or 
priorty or of any nature whatsoever which properly form within the scope 
of an enquiry by the insolvency court for the purpose of doing complete 
justice or making a complete distribution of property in any such case ; 
Section 5 lays down the procedure which the insolvency courts should 
follow in all proceedings under the Act. Apart from section 5, Section 
141, Civil Procedure Code makes the provisions of the Code applicable to 
all matters which may be tried by a civil court in the exercise of its 
original civil jurisdiction. And it has been held that proceedings in 
insolvency are in the nature of a suit and that section 141 applies. 


Applicability. — The following provisions of the Code of Civil 
Procedure have been considered in relation to the applicability of section 
5 to insolvency proceedings : — 

(1) Under the Old Act there was difference of opinion as to section 
21 Civil Procedure Code applied to insolvency proceedings. It was held 
that the section did not apply (1). This defect has now been cured in the 
new Act by the enactment of section 11 which has been taken almost 
word by word from Civil Procedure Code. 

(2) Section 11, Civil Procedure 'Code.— Section II, Civil Procedure 
Code by its wirding applies to suits only. The doctrine of res-judicata on 
which the section Is based, is, however, very much wider. It is based on 
the rule that once a matter has been finally decided between the 
parties it shall not be re-agitated and decided again in any other proceed- 
ing between the parties. On general principles the doctrine of res- 
judicata has, therefore, been applied to insolvency proceedings. Where the 
Official Receiver filed a petition under sections 4 and 54 of the Act to set 
aside an execution sale as ** fraudulent preference” and where the Court 
dismissed the petition after a trial on the merits holding that there was 
no fraudulent preference and that section 4 did not apply, a second 
application by a creditor for the same relief was barred (2). 

Order 9 Civil Procedure Code; appearance of parlies and conse- 
quences of iion-appearaiice.*-It has been held that on principles, similar 
to Order 9, the insolvency court can entertain an application for setting aside 
an ex-parU order of adjudication under Order 9, rule 13, Civil Procedure 
Code (3). Similarly where the firstVppIication for insolvency was dismissed 


(1) Madho Persfead o Walton, 18 0, W. S. 1080. 

(2) Rangappa o. laBgappa, m I, 0, 4S1 ; A. I. R. Wm Mad. 9 j 86 Mad. 


(S) Bhagwan Dm a Chumi LaJ, OMclal Receiver, A. I, R. 1930 Lah 303 
i2iLd30a 
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Order 9 rule 2 a second application was held competent under Order 9 rule 4(1), 

Where the second application under Order 9 rule 4 for the restoration of the S« 5 
first application was also dismissed in default, afresh application on the (1), 
same facts can be entertained (2). An application for setting aside an order « 
anntiiling adjudication by the Official Receiver or a creditor is competent 
under Order 9 rule 13 and Order 47 rule 1, Civil Procedure Code (2)» 

There is no provision in the Act for the setting aside of an order ^of 
adjudication of an insolvent passed exparte. An application^ for setting 
aside such an order has to be made tinder O. 9 rule 13 Civil Procedure 
Code and is governed by Act 164 of the Limitation Act (4). 

Order 42 Rule 1 and Section 14 Civil Procedure Code 
Review of orders. — Where a sale has been set aside ex parte against the 
transferee in insolvency proceedings he can be given an opportunity to 
prove his case if sufficient cause for his non-appearance is shown (5). 

The general body of creditors should not be allowed to suffer by the 
bona Hde mistake of the Official Receiver in allowing an order of discharge 
to be passed ex parte. That is a sufficient cause for the court to review 
or set aside its own order (6). Where an application for restoration of a 
case is dismissed for default and not considered on the merits because there 
has been a compromise, there was an error on the face of the record and 
the court can correct it (7). 

A court can always undo the injustice likely to result form its 
ex-parte order when no innocent third party had acquired any rights (8). 

Under the Presidency-towns Insolvency Act section 8 (1) gives 
the court unlimited power to review, rescind or vary any order made by it 
in fts insolvency jurisdiction. In the absence of any such provision in the 
Provincial Act, it is necessary that, before the court can review alter, 
or set aside its own order, that the power so exercised should have 
been conferred on it by some provision of the Civil Procedure Code (9), 

Order 2 1 ; Execution of desrees and orders.— A Division Bench 
of the Allahabad High Court, in a case arising under the old Act, decided 
that where the highest bidder at the auction of an insolvent’s property 
sold by the receiver fails to deposit the one fourth amount of the purchase 
money and the property is thereafter sold at a loss the receiver cannot 
realize the loss from the bidder under Order 21 rule 71, Civil Procedure 
Code on the ground that section 47 (5) does not operate so as to confer 
upon a District Judge all powers or to impose upon him all the duties in 

(1) Ohouth Mai Bhagirath a Khem Korandas, A. I.R. 1928 Patna 116; 
Yerravtokatagiri Maddipatta, A I. R 1927 Madras 579 : 301 I. 0. 849 (a). 

(2) Abdul AziJS Misfcri, 49 I. 0, 229. 

(3) AyyaswamI Ghetty The Official Receiver Coimbatore, A. L R. 19S2 Mad 
83 1 1B5 I. 0. 750. 

(4) Umardin n Raghunatb Sahai. 138 1, 0. 377 : BB P. L. B. 698 : A, I. B. 

1932 Lahore 522. 

(5) Govinda Bam Official Receiver of Trichnapoly, A. I. R. 1927 Mad. 897 J 
103 L 0. 381. 

(6) Ayyaswami Chatty i). Official Receiver Coimbatore, 185 L G. 750 : A. L R. 

19^2 Mad. 63 * Badha Tallabh Awachit, A. I. E. 1953 Rag. 39 : 141 1* 0. 4S. 

(7) Badhavallabh v, Awachit, 141 1. 0. 48 s A. I* R. 1933 Hag. 39, 

(8) Ishardas Msl Fatima Bibi, 15 Lahore 698 ; 153 I. 0, 993 s A, L B. 

1934 Lahore 468. 

(9) See in this connection Sher Singh o. Firm Bishan Lall Snraj Bhap^, A* I,* B. 

1937 Lahore 508 (0. 47 B. 7 C. P. C. held inapplicale to an insolvency) and Finn 
Nanhfc Bam Moti Lai © 3ugal Eshore Marwari, A. LR. 19^ Fat. 177, where 
0, 47 B. 7 was applied^ 
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e jc connectioii with the sale of an insolTent’s property by a receiver which are 
provided by Order 21 by C.P.C. in connection with the execution of decrees 
of civil courts. In the words of Piggott J. 

the court or the receiver, acting under the order of the court, is 
not bound to follow all the procedure laid down by Order 21, Civil Procedure 
Code including the necessity for attaching the property sought to be 
realised, for issuing a proclamation of sale, for hearing objections preferred 
as to ownership of the property or the like, neither can it be held that the 
court becomes invested with special powers such as those conferred upon 
an execution court by Order 21 rule 71 of the Civil Procedure Code (1). 
This case was distinguished and to some extent dissented from in a 
Nagpur case (2)* An attachment of property under section 13 (3) of the 
Act of 1907 (now section 21) is analogous to an attachment before judg- 
ment under the Civil Procedure Code and the insolvency court is bound 
to enquire into petitions of objections purporting to be filed under Order 21 
rule 58, Civil Procedure Code (3). 

Section 144, Civil Procedure Code relating to restitelion.— 
Where the receiver had in pursuance of an order of court paid off some of 
the assets to the creditors, the court has the power under section 144, 
Civil Procedure Code, on the reversal of that order by the High Court, to 
direct the creditors to refund the amount (4). 

Schedule 2 relating to arbitration in isuits.-— It is inapplicable to 
insolvency proceedings (5)* Rattigan J. made the following important 
observations : — ^‘Proceedings under the Act are of a peculiar charcter and 
it is only district courts and courts specially empowered by the Local 
Government, with the previous sanction of the Governor-General in 
Council, that are given jurisdiction to deal with cases under the Act 
(Section 3), and it would be anomalous if a Court, to which a petition is 
presented, could delegate the whole of its functions under the Act to a 
person or persons possessing no special qualifications for dealing with 
those questions of an intricate and peculiar nature that usually arise in 
such proceedings and ought in the ordinary course of things to be decided 
by a judicial officer of experience. An officer who occupies the position 
of a district judge is to be assumed to have this experience, but it is 
significant that no court other than a district court is to have jurisdiction 
tinder the Act unless it has been specially invested with powers under the 
Act by the Local Government and that even in these cases the previous 
sanction of the Governor-General in Council is a condition precedent. In 
Simla Bank u. Narpat Rai (6) (a case which was decided under the Punjab 
Laws Act, 1872), Sir Meredyth Plowden expressed the opinion that the 
provisions of Chapter 37 of the Civil Procedure Code, which dealt with 
references to arbitration, are not applicable from the very nature of 
the proceedings ‘*to a proceeding in insolvency as between the creditors on 
the one side and the insolvent on the other, and I have no hesitation in 
adding that the provisions of Schedule II of the Civil Procedure Code 
now in force are equally inapplicable to proceedings under Act III of 1907. 
These proceedings require the exercise of judical discretion and it would* 
1 consider, be acting contrary to the whole spirit of the Act for a Court, 

(1) Cheda Lai a Laohman Farshad, 89 AIL 267 rXTR. 1917 All. 74 1 

37 I, 0. 880. 

(2) Manak Ohand Ibrahim, A. 1. B. 1921 Hag. 25 : 17 N. L. B. 49 : 
m L 0. B07. 

(8) Hasntat Bihi 0. Bhagwan Base, ^ All. 6| j 24 1* 0, 75? : 1914 A1L264. 

(4) Fauna Lai Sham La! a AMuIIa, IW A. L L 1095 t 148 L u 3gD t A. I* E. 
193S All 117. 

P jDadha Singh Bhag Singh, A. L R. 1816 Lak 170. 
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which has special iunsdictioii thereunder, to delegate its powers and duties 
to an arbitrator/* 

Order 1 relating to loinder of parties and causes of action applies 
to petitions presented under the Act, 

The proper test to be applied where a petition for insolvency is 
made against more than one debtor or it is made by more than 
one debtor or creditor is to treat the petition as a suit. 
If the suit is bad for multifariousness, having regard to the provisions of 
Order 1 Civil Procedure Code, the court should order that there should be 
separate petitions and if it is free from the^e defects, the court should try 
it (l). For full notes see commentary under Sections 7, 9 & 10. 



Order 6 rule 17, Civil Procedure Code relating to the amendment of 
pleadings is applicable to petitions under the Insolvency Act. Where the 
words “ with intent to defeat and delay bis creditors” were omitted but 
the act of insolvency was clearly set out, it was held that there being a 
formal defect arising from the omission of certain words an amendment 
by including these words should be allowed (2), The same amendment was 
however, not, allowed In A. I. R. 1934 Ran. 87, on the ground that an 
omission to make the allegation that the act complained of was committed 
with intent to defeat or delay the creditors of the alleged debtors cannot 
be regarded merely as a formal defect but must be treated as a failure to 
mention an essential ingredient of the act of insolvency. The principle 
that amendment can be allowed in a fit case was, however, assumed and 
conceded. The general rule is that leave to amend will be granted so as 
to enable the real question in issue to be raised, where the amendment 
will occasion no injury to tke opposite party except such as can be suffi- 
ciently compensated for by costs or other terms to be imposed by the 
order {3)* The rule in its special application to a petition for insolvency 
was stated by Page, C. J. in the following terms : — 

“When the amendment that is sought is one that does not affect the 
substance of the petition, but merely will have the effect of bringing the 
petition in conformity with the rules of practice or remedying a formal 
defect, the ‘court in its discretion might properly grant leave for the 
amendment to be made, even if the amended petition would necessarily be 
presented more than three months after the alleged act of insolvency, provi- 
ded that no hardship would thereby be worked to the respondents. But 
where the amendment is one that goes to the root of the petition 
and alters the substance of the act of insolvency alleged, the court ought 
not to permit the amendment to be made, if the effect of so doing would be 
that the amended petition should be re- presented more than three months 
after the date of the act of insolvency alleged/* 

Under Order 22 Civil Procedure Code, the court has power to 
bring on the record of the insolvency proceeding the name of the iegel ra- 
preseatatives of the deceased insolvent (4) and it is incumbent upon the 
court to permit the representative of the insolvent to take part in the 
proceedings (5). 


(1) Kalu Ram fj. Git war Ohand, A. I. 1930 LaL 593. 

(3) Srirangan Qhettiax Sornam Pillati, A. L R. 1985 Mad. 303 : 67 M, L. J. 

931. - 

m Weldon d. Heal (1897) 1 Q.B. B. 394 ; 

(4) Ramias Katha Singh, A. I, B. 1931 Lah, 331 @): 59 I. 0. 51. 

C5) Sir! Fat Singh t). Maharajah Sir Frodyat Kumar fagore, 57 1* 0* SIO j A^ 1* 
mi Cal i m Cal 87* , ,, \ 
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( 1 ). 


Order 39— An Insolvency Court is justified m granting an in- 
junction to prevent a creditor who claims a lien over some of the debtor s 
assets, and which is disputed by other creditors, from bringing the property 
to sale® pending the decision of the suit between the two creditors (i). 

Similarly it has the power to restrain a secured creditor from selling 
the goods after adjudication (2). The power to issue an injunction can be 
exercised to stay a pending litigation (3). 

Section 151, Civil Procedure Code confers upon a civil 
court inherent power to make such orders as may be necessary for the 
ends of justice or to prevent abuse of process of the court. This power, 
by virtue of section 5, is possessed by the insolvency court as well (4), 
No hard and fast rule can be laid down as to when and under what 
circumstances this should be exercised ; that have to be decided according 
to the peculiar facts of each case (5). Where an insolvencv court, while 
passing an order under section 43 annulling adjudication, has omitted to 
pass an order under section 37 directing that the property of the 
insolvent shall vest in the Official Receiver for the benefit of the general 
body of creditors, it has the power to add it at a latter stage (6). Prior 
to the pronouncement of Their Lordships of the Privy Council in 
Chhatrapat Singh’s case (7|, it was held in some cases (5) that the insol- 
vency court has inherent power to dismiss an insolvency petition, whether 
presented by a debtor or creditor, if it has been presented not with the 
bom fide intention of obtaining an adjudication, but for an inequitable or 
collateral purpose. 

The^Privy Council case was decided under the old Act but Their 
Lordships* reasoning will apply with equal force to a case arising under 
the present Act. Sir Lawrence Jenkins in delivering judgment remarked 
as follows : — 


*'The dismissal of Chhatrapat^s petition by the district court does 
not purport to rest on any failure to comply with the express terms of the 
Act. What was held was that the application was an abuse of the process 
of the Court and so must be dismissed. Presumably it was on this 
ground, too, that the High Court dismissed the appeal ; no other reason 
is indicated. It is to be regretted that the courts in India allowed 
themselves to be influenced by this plea instead of being guided to their 
decision by the provisions of the Act. In clear and distinct terms the 
Act entitles the debtor to an order of adjudication when its conditions 
are satisfied. This does not depend on the Court's discretion but is a 
statutory right ; and a debtor who brings himself properly within the 
terms of the Act is not to be deprived of that right on so treacherous a 


.908; 6 Bang. 35^ : A. 1. E. 


(1) Hajea Ally Mahomed n M. M. Bham, 111 I, 0. 

102E Rang. S41. 
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IsharDas».Mst,fatima Bibi, 16 Lab. 698: A I.R. 1934 Lab, 468: 163 

993. 
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ground of decision as an ‘abuse of the process of the Court* This g ^ 
case illustrates the peril of the doctrine in India, for what has been 
treated by the courts below as such an abuse appears to their Lordships ^ 
in no way to merit this censure/’ Indian Courts frequently fesort to 
section 151 to give effect to so called moral or equitable considerations and 
in doing it fail to follow the express provisions of the Legislature. This 
case should serve as a warning that section 151 should be invoked in very 
exceptional circumstances, and that where the legislature has in clear 
and distinct terms given directions of its own, the use of section 151 cannot 
be defended. The Court is competent to pass an order staying the 
insolvency proceedings cn the exercise of its inherent jurisdiction on the 
analogy of somewhat similar provisions contained in section 94, P-t. 

LA. (i). 

(d) Whether the Insolvency Court has inherent jurisdiction to 
grant an interim protection order to a debtor before he is actually arrest- 
ed ? For full notes see section 23. 

Section 148 C. P. C, — There is a consid erable difference of opinion 
on the point as to whether the Insolvency Court can extend time fixed by 
section 43 sub-section (l). For full notes see commentary under section 
43. 

Application of the general provisions of the Indian Limitation 
Act to the Act.— See full notes under section 78 and section 9. 

Suh-sectioii 2— -Powers of District Courts and High Court 
Subsection 1 deals with the powers and procedure of the court 
having original insolvency jurisdiction. Sub-section 2 rules that the 
powers and procedure of High Couits and district courts in regard to 
proceedings under this Act in courts subordinate to them shall be the 
same which they have and follow in regard to civil suits. Section 75 of 
the Act, however, specifically deals with appeals and revision. For 
powers of the High Courts and district courts in appeal and revision 
refer to commentary under section 75. The powers of these courts 
in review are, however, governed by the general provisions of Civil 
Procedure Code. They can review their own orders only if the conditions 
of Order 47 Rule 1 (2), Civil Procedure Code are satisfied and they can 
entertain an appeal from an order of a court subordinate to them on an 
application for review made to the latter court only if the case fails within 
the ambit of Order 47 rule 7, Civil Procedure Code, 

Powers of the High Court in the original and appellate iurisdic- 
tion ; Section 18 (A), Presidency *Towns Insolvency Act.*-— Before the 
enactment of section 18 (A) cases arose when concurrent insolvency pro- 
ceedings were pending before the High Court as well as a district court, 
Obviously there was great inconvenience in such cases. The question was 
sought to be solved in two ways, (a) The proceedings in High Court 
might be transferred to a District Court, This was answered in the 
negative in Gokal Dm Jamna Das v* Sadasiviar (3), (6) the proceedings 
in the District Court might be stayed or transferred to the High Court in 
its original jurisdiction, this too was decided in the negative. (4) 


(1) 190 I. 0. 559 : A. I. R. 1931 Sind 65, 

(21 Mmm Ul v. Kmj Bhm, A. I. B. 1922 AH. 206 : 40 Ail. 605 : 67 1. 0. $n. 
GoonUam Jumnadass 4 Co. v, M, Sadasm^r, 52 57 : SB 14;^ L W*| 

369 : 114 I. 0. 352 : A. t R. 1928 Mad. Wh ^ ' , , 

(4). Sassoon and Sons n. Gosto Q. W, M, Ml : A. * 

lOB' L 0. 754 ; Barat Ofiandar fal n, ^arioV and 
Xt* df 29B(t I ^ ■ ’ 
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g In this state of affairs the intervention of the Legislature became 
"necessary* and Act 10 of 1950 was passed to add section 18 (A) with a view 
to give the original side of the High Court powers over District Courts in 
« insolvency matters. 

Power of the Insolvency Court to deliver possession of properly 
to purchaser from the Receiver. — See commentary under sections 4 Sc 56. 

Appeals to Privy Council. — The leading case is a decision of the 
Privy Council itself. It is remarked that when a right of appeal is given 
to one of the ordinary courts of the country, the procedure, orders and 
decrees of that court will be governed by the ordinary rules of the Civil 
Procedure Code and that an appeal to the Privy Council is therefore 
maintainable from the decision of the High Court under section 75 from 
the order of the district judge under section 4 sub'section (1) (l). Even 
before that, a Division Bench of the Calcutta High Court had ruled that 
by the provisions of sections 46 and 47 of the Provincial Insolvency Act, 
1907, (sections 75 and 5 of the present Act), it was not intended to interfere 
with any right of appeal to the Privy Council that might otherwise exist. 
It was also held that the right of appeal from the High Court to the 
Privy Council rests on clause 39 of the Letters Patent of 1865 read with 
sections 101 and 110 and Order XLV rule 3, Civil Procedure Code. In an 
insolvency matter, original or appellate, an application for leave to appeal 
lies under Clause 39 of the Letters Patent even if no such application lies 
under section 109, Civil Procedure Code (2)* When leave to appeal is 
granted reasons for the decision should always be recorded (3). The 
Privy Council ruling was followed in A. I, R. 1934 Rang. 292 (4\ There 
it was also held that having regard to section 110, Civil Procedure Code, 
leave to appeal should be granted only if the applicant in appeal from the 
order in insolvency suffers a loss of Rs. 10,000 or upwards and that the 
value of the whole property involved is immaterial. 

Subject to the provisions of the Act.— Section 5 is to be read 
subject to section 10, clause i2). Section 10 sub-section (2) provides a 
definite remedy for a debtor in respsct of whom an order of adjudication 
has been annulled under section 43 and it is not open to the Insolvency 
Court to set aside its order by virtue of the provisions of Order 9 of Civil 
Procedure Code (5). 


PART IL 

Pboceedings from Act of Insolvency to Discharge. 

of Lisclvency. 

... 6. A debtor commits an act of 

Acts of insolvency, insolvency in each of the following 

cases, namely: — 

{a} if, in British India or elsewhere, he makes a 
transfer of all or substantially all his property 

iMA O. 1 : 12Rans. 194 :6I I. A 158 A.L.R. 

(2) Annamali Ohetty v. Official Assignee, A. I, R. 19-25 Mad. 243 : 91 1. 0, 126. 

. r Tbs Official Receiver of Tinnevelly, 54 Mad. 989 : 

A. I. B. 1981 Mad, 745 : 1^ I. 0. 641. 

.n « «. A. M. M. Murugappa Ohetty, A I. R. 1934 Bang, 292 : 

la Jiang. 865* 

Mil. 911: 971,0. 706 4 A. I. B, 
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to a third person for the benefit of his credi» 
tors generally ; 

(fe) if, in British India or elsewhere, he makes a 
transfer of his property or of any part there- 
of with intent to defeat or delay his creditors ; 

(c) if, in British India or elsewhere, he makes any 
transfer of his property, or of any part thereof, 
which would, under this or any other enact- 
ment for the time being in force, be void as a 
fraudulent preference if he were adjudged an 
insolvent ; 

(d) if, with intent to defeat or delay his creditors — 

(i) he departs or remains out of British 
India, 

(ii) he departs from his dwelling-house or 
usual place of business or otherwise ab- 
sents himself, 

{Hi) he secludes himself so as to deprive his 
creditors of the means of communicat- 
ing with him ; 

(e) if any of his property has been sold in execu- 

tion of the decree of any court for the pay- 
ment of money ; 

(/■) if he petitions to be adjudged an insolvent 
under the provisions of this Act ; 

(g) if he gives notice to any of his creditors that 
he has suspended, or that he is about to sus* 
pend, payment of his debts ; or 

(k) if he is imprisoned in execution of the decree 
of any Court for the payment of money. 

Explanation.— 'Fox the purposes of this section the 
act of an agent may be the act of the principal. 

Origin of acts of insolvency. — The earliest specifiation in 
English Statute Law of acts of bankruptcy is to be found in 13 Eliz. c. 
7, and this has been added to and varied by subsequent statutes. A 
transfer for the benefit of the creditors generally, though it was not ex- 
pressly mentioned in the Bankruptcy Acts, prior to the Act of 1869, was 
always treated as an act of bankruptcy. It was first expressly mentioned 
as an act of bankruptcy by the Bankruptcy Act, 1869, section 1, sub- 
section 2. The act of insolvency mentioned in clause (6) was first intro- 
duced by I Jac. I. c. 15. section 2. Transfer by way of fraudulent preference 
was first introduced into the Statute Book by the Bankruptcy Act, 1883, 
(section 4 0 .) though it was always treated as such from a very early period. 
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^ ^ome of the acts mentioned in clause id] were introduced by the Statute 34 
^ Hen. 8. c« 4, and the others by the Statute 13 Eliz, c. 7. The act of 
bank ruptcy mentioned in clause (g) first appeared in the Bankruptcy Act, 
1883, Imprisonment was first made an act of bankruptcy by one Jac. 1. and 
it mas included in subsequent Bankruptcy Acts, the period of imprisonment 
varying in the different Statutes. The last Bankruptcy Act in which it 
appeared was that of 1849, and the term of imprisonment necessary to 
constitue it an act of bankruptcy was two months. Then came the 
Debtors Act, 1869, by which imprisonment for debt, except in a few cases 
was abolished, and lying in prison ceased to be an act of bankruptcy under 
the Bankruptcy Law of England. In India lying in prison was declared 
by the Indian Insolvency Act, 1848, to be an act of insolvency?', in the 
case of non-traders by section 8, and in the case of traders by section 9 of 
the Act, the term of imprisonment necessary to constitute an act of in- 
solvency being 21 days. No term of imprisonment is now specified in the 
Presidency towns or the Provincial Acts. 

Analogous Law, — The acts of bankruptcy are defined in section I 
of the British Bankruptcy Act, 1914 , as amended by the Act of 1926. It 
runs as follows. *-*“ 

(1) A debtor commits an act of bankruptcy in each of the following 

cases 

{a) If in England or elsewhere he makes a conveyance or assignment 
of his property to a trustee or trustees for the benefit of his creditors 
generally ; 

(5) If in England or elsewhere he makes a fraudulent conveyance, 
gift, delivery, or transfer of his property, or of any part thereof ; 

(c) If in England or elsewhere he makes any conveyance or trans- 
fer of his property or any part thereof, or creates any charge thereon, 
which would under this or any other Act be void as a fraudulent preference 
if he were adjudged bankrupt ; 

(d) If with intent to defeat or delay his creditors he does any of the 
following things, namely, departs out of England, or being out of England, 
remains out of England, or departs from his dwelling-house, or otherwise 
absents himself, or begins to keep house j 

(e) If execution against him has been levied by seizure of his goods 
under process in an action in any court, or in any civil proceedings in the 
High Court and the goods have been either sold or held by the sheriff for 
twenty-one days. 

Provided that, where an interpleader summons has bean taken out 
in regard to the goods seisSed, the time elapsing between the date at which 
such summons is taken out and the date at which the proceedings on such 
summons are^ finally disposed of, settled, or abandoned, shall not be taken 
Into account in calculating such period of twenty-one days* 

(/) If he files in the court a declaration of his inability to pay his 
debts or presents a bankruptcy petition against himself ; 

ih) If the debtor gives notice to any of his creditors that he has sus- 
pended, or that he is about to suspend, payment of his debts. 

^ Clause y and suthsectian (2) of section L B. A*, 1934 * hafe be«i 
omitted from the above quotation. Clause (g)- deals yfith* iblh^fuptcy 
notices, non-compliance with which gives a chediior :a ,|;c| ^ 
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patitioD, The Indian Acts have no provisions similar to it. Stib*sectioa 
2 contains the definition of a debtor. Before the Act of 1914 it was held c ^ 
in some cases that the English Courts had no jurisdiction to adjudicate a 
domiciled foreigner carrying on business in England through an agent 
The present definition enlarges the scope and number of persons who can 
now be adjudicated insolvent. Now by clauses (c) and (d) of the present 
sub-section a person carrying on business in England by means of an agent 
or a managers or a person, who is a member of a firm or partnership which 
carries on business in England, is liable to adjudication by the English 
Courts. See in this connection commentary under section 6 and section 9 , 
where the difference between the Indian and English Law is pointed out 
and the matter is considered at length. 

The corresponding section of the Presidency-towns ^Insolvency Act 
is section 9, which is substantially the same as the present section with 
this difference that an attachment for a period of twenty-one days in 
execution of the decree of any court for the payment of money is an act of 
Insolvency under that Act but it is not so under the Provincial Insolvency 
Act 

The present section substantially reproduces section 4 of the Act 3 
of 1907. 

' Object —One of the chief aims of everv system of bankruptcy law is 
to effect the distribution of the property of the debtor in the most expedi- 
tious, the most equal, and the most economical mode. In order to achieve 
this purpose it is necessary that as soon as a person becomes insolvent 
his affairs should be brought under the control of the insolvency court. 

As to when such a state of affairs is to be deemed for the State to step 
in and protect the interests of the creditors, the Legislature has prescribed 
certain acts as indicia of insolvency. The commission of an act of insol- 
vency by a debtor is the very foundation of insolvency jurisdiction. 

In a general sense insolvency means inability to meet one's debts 
or obligations ; in a technical sense, it means the condition or standard 
of inability to meet debts or obligations, upon the occurrence of which 
the statutory law enables a creditor to intervene, with the assistance 
of the court, to stop individual action by creditors. And to secure 
administration of the debtor’s estate in the general interest of credi- 
tors the law also generally allows the debtor to apply to have the 
same administration. The justification for such proceedings by a creditor 
generally consists in an act of bankruptcy by the debtor, the conditions of 
which are defined and prescribed by the statute law (ll. 

Section should be strictly constraed. — As remarked before, the 
insolvency court can intervene in the affairs of a debtor only when the 
latter has committed an act of insolvency. An act of bankruptcy does 
not exist apart from the statute. They are the creation of statute and there 
is no such act except that which the statute declares to be one ( 2 ). They 
entail disabilities on the person who commits them. They should be 
construed as strictly as if they occurred in a section which defines a mis- 
demeanour (3). Bacon, C. J. observed in Bxparte Coates. In re Skelton (4): 

It is the very gist and essence of the bankruptcy Act that creditors who 

(1) Attorney Gopeml of British Columbia u. Attorney General of Canada, ^ 

A. LE. imp. a §5-^ 

ii) Annpana Dehi tk Gurudfts Ohatlerfi? ^7 Cal. ,1274 : 131 1. 0. 1990 : A- 1* 

1931 ^ ^ " 

(3) Buiomal Thriomalaud Kha% A. I. E 4 1,9^ Siii4 W 4 Q* U.% 
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§ claim the benefit of these severe and almost criminal provisions of the law 
' cannot have that benefit unless they strictly comply with the terms of 
the Act (!)• 

Acts of insolvency should be clearly and fully specified in the 
insolvency petition. — Adjudication of a debtor as insolvent at the in™ 
stance of the creditors involves considerable disgrace and legal disabilities 
andj therefore, it is very necessary that ,the act of insolvency alleged to 
have been committed by him should be clearly and precisely described m 
the insolvency petition to enable the debtor to meet the charge brought 
against him (I), and, unless the facts alleged bring the debtor’s conduct 
well withm the abmit of the statute, the court should stay its hands both 
in the matter of adjudication and the appointment of a Receiver (2)« Thus 
in A, 1, R. 1934 Rangoon 87, the applicant was not allowed to amend 
the petition by adding the allegation that the act complained of was com- 
mitted with intent to defeat or delay the creditors on the ground that 
the omission must be treated as a failure to allege an essential ingre- 
dient. 

A person cannot be adjudicated an insolvent at the instance of his 
creditors for an act of insolvency not relied on in the application against 
him (5). It is not enough that it is stated in the verifying aflSdavit, 
as it cannot be considered as part of the petition (4), Where, 
therefore, an application is presented by a creditor for getting the 
debtor adjudged insolvent, the mere mention by the petitioner 
that a warrant of arrest had been issued against the debtor during 
insolvency proceedings does not justify the court in taking notice of it 
and making it the basis of its order of adjudication when it is not mention- 
ed in the application and is an event which happened subsequently (5). 
Where the petition makes allegations consisting of an incomprehensible 
mixture of clauses ih) and (c) of section 6, it should be dismissed on the 
ground of absence of sufficient precision alone (6). 

Strict proof of act of insolvency necessary.—Not only the section 
should be strictly construed and that the act of insolvency relied upon 
and alleged should be clearly and fully specified in the petition but also 
the court should insist that the act of insolvency is proved beyond all 
doubt (7). Strict proof is, however not necessary where the insolvent 
himself gives evidence saying that he is unable to pay the debts and 
where the situation is as if he is himself the petitioner (8). Nor the act 
of insolvency need be stated verbatim in the words of the section ; it will 


(t) Krishnadas Boy i?. Charnsila Pal Chaudhury, 187 I. 0, 31 : A. I. E, 

Cal 200* 

l2) Harkishan La! jj. Peoples Bank of Northern India, Ltd., A, I, B. 1932 Lali 

643 (2): 1401. C. 275 : 14 Lah. 117. 

(3) (Peddaj Kodnappa v. (Ganne^ Pullappa, A. I. E. 1929 Mad. 910 (1); 119 

I, 0. 46. 

(4) Earotam Das SMv Lai «. lirm Parshotam B. Panohal, A. I .E. 1937 Eang. 

't % S’ Chettyar, 13 Eang. 686 : 159 I. G. 1055 : 

A. I. E. 19w Eang- 352. 

(5) Ganga Dhar o. Slier Kiiaii, A. 1, R. 1935 Peah. 168 : 159 I. C. 529. 

® Ko. Shwe So o. B. M. V. B. E. < hettyar, A. I. E.1937 Eang. 189. 

(7) Bavajer Chetty «. Bawa Eanga Swam! Ohetty, 12 I, 0. 618; In re Adamali 
Mahomedli Knlwala, A. I. B. 1932 Bom. 580 ; 141 I. 0. 657 ; S A. E. M. Obetoar 
firm, In the matter of, 149 I. 0. 1036 : A. I. E. 1933 Eang. 280 ; 0. A. P 0 S 
(||ttyar n V. V. E. Chettyar. 18 Eang. 686; 169 I. c! 1055 Ta L R 1985 

483 : Ghettlar, 21 M. L. W, 62 : A. I. B. 1925 Mad. 
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be enough if the petition and afHdvit read together sufficiently disclose g g 
the meaning of the section. Omission to state the fact that the petitioner / . 

is a secured creditor and to value his security is a defect curable by ^ 

amendment of the petition. In the absence of a subsisting order of 
adjudication the petitioner might be allowed to amend the petition within 
three months of the act of insolvency (l). The scope of enquiry for 
proving an act of insolvency depends upon the circumstances. Where 
one of the several creditors made an application to have the debtor 
declared insolvent, the debtor appeared and made a certain statement, 
which went to prove that he had committed an act of insolvency. No 
other proof was given and the debtor was declared insolvent ; it was held, 
that the statement made by the debtor was ample proof of the act of 
insolvency and the right of the creditor to file the application (2). 

Transfer. — As defined in section 5 of the Transfer of Property Act, 

1882, ‘'transfer of property” means an act by which a living person 
conveys property, in present or in future, to one or more other living 
persons, or to himself, or to himself and one or more other living persons ; 
and “to transfer property’* is to perform such act. The word, ‘transfer’ 
is used here in its widest sense and extends to and includes the various 
methods of dealing with property to which conveyancers usually have 
recourse, having regard to the nature of the subject-matter (3). 

Transfer for benefit of creditors generally. — In the English Act, 
the words, “conveyance or assignment” are used. They are technical 
words but they have been interpreted in a wide sense by giving them their 
ordinary meaning. The reason for treating such a transfer as an act of 
insolvency is that the transferor thereby deprives himself of the power 
of carrying on his trade, and endeavours to put his property into a course 
of distribution among his creditors different from that which should take 
place under the bankruptcy law and without the safeguards which that 
law provides (4). 

In order that a transfer may be an act of insolvency under this 
clause it is necessary that the following conditions should be satisfied : — 

{a) The transfer must be for the benefit of all the creditors, and not 
a particular class of creditors. Thus a transfer by a debtor for the benefit 
of his trade creditors only does not fall under the clause (5), A 
composition-deed whereby the debtor transfers his property to trustees for 
the benefit of such of his creditors as may sign it within a specified period 
IS a transfer for the benefit of the creditors generally. 

ib) The transfer must be of all or substantially all his property# A 
transfer of a portion of the debtor’s property is not enough* The reason is 
that by transfering all or substantially all his property the debtor puts it 
out of his power to deal with it. 

(c) The transfer must be in the favour of a third person# A mere 
declaraion of trust by the debtor, or a mere agreement by him that his 

(1) Mahomed Ayyab Sahib G. P. Guunis, 13 M. L. T. m : (1913) M, W, % 

; 10 1. 0. 19 ; 24 M, L. X 562, 

(2) Chaini Bam t* Hanna,, 18 1. 0# 720. 

(0) See Ei Hughes. (1893) 1 Q. B. m ' 

^ {4) Mb (1800) ^4 Q, B. D. 738, 7:}S ? Be Wood, (1872) L. B. 1 0h 

In the matter of Brii Mohap Dohay, (1897) % a W# m 
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property shall be dealt with for the benefit of his creditors (1), or a 
mere letter by the debtor to a third person authorising him to realise his 
property and hold the proceeds for the benefit of his creditors (2) do not 

come witbin the clause. 

Under the clause it is not necessary to prove an intent to defeat or 
delay creditors as it is in clause {b) ; such a transfer has always been 
deemed in itself to have that effect, wholly independent of what was the 
intention (3). 

In British India or elsewhere. — These words show that an act of 
insolvency can be committed even if the transfer is executed out of 
British India. But the transfer must be intended to operate according to 
Indian Law, /. e., a conveyance executed by a British Indian subject 
domiciled in British India, although out ot British India, may be an act 
of bankruptcy, but a conveyance executed by a domiciled foreigner in 
his own country, which must necessarily operate according to the foreign 
law cannot (4). It is also necessary that the property, the subject of 
transfer should be situate in British India, as property situate abroad 
cannot be made available for distribution. 

Clause (b) ; Transfer with intent to defeat or delay his 
creditors, — Under the preceding clause we have seen that a transfer of 
all or substantially all his property to a third person for the benefit of his 
creditors generally by a debtor is an act of insolvency on which a 
petition for insolvency can be founded. The present clause deals with 
a different kind of transfers. The object underlying the first clause is 
that no debtor shall be allowed to substitute a different course of 
distribution of his property amongst his creditors from that prescribed 
by the insolvency law. The object of the present clause is that no one 
shall be allowed to remove or take away his property from being made 
available for distribution in the case of insolvency amongst his creditors. 
The property so transferred may consist of the whole assets of the debtor 
or a part thereof only. Under the first clause a transfer of all his assets 
is necessary. Again, the transfer under the present clause may not be 
for the benefit of his creditors generally, as it is m the first clause. As 
a matter of fact clause (6) contemplates transfers against the interests of 
the creditors as a whole or any one of them. 


The present clause should also be distinguished from clause (c). 
At one time in England a very clear distinction between the classes of 
transfers falling under the present clause and clause (c) was not always 
brought out. But now there as well as here in India the Acts 
make a well-marked distinction between them A transfer to come under 
clause (c) must be in favour of a creditor, but a transfer under clause (b) 
may or may not be in favour of such a person ; it may be in favour 
of a third person. Again, the object of a transfer to f^ll under clause (e) 
should be to prefer one creditor to another Such an object is not 
necessary in order that a transfer should fall under clause {bh Under the 
latter clause, what makes the transfer an act of insolvency is an intent to 
defeat or delay his creditors. 


(1) HeSpaekmm,; 
Lipton Bell" 


, (laeo) % 


Q. B, B, ms. 


. . . ^ E* B, 701; 
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Again, the transfers which are voidable by the insolvency laws S* 6 
should be distinguished from transfers which are voidable at the instance ^b). 
of creditors under the general law. The most important provision of the 
general law is to be found m section 53, Transfer of Property Act 
in India and section 172 of the Law of Property Act, 1925, in 
England* Under both these sections transfers of property made with 
intent to defeat or delay creditors have been rendered voidable at the 
instance of creditors. There is a proviso in those sections for the pro- 
tection of purchasers in good faith and for consideration. The scope of 
clause {b) of the present section and section 53, Transfer of Property Act, 
is not always the same, though these two provisions overlap. By way of 
illustration it may be stated that a transfer in favour of a creditor for a 
pre-existing debt is not voidable under section 53, T.P.A. even though it 
may be made with intention to defeat an anticipated execution of another 
creditor, and it cannot be avoided under section 53, Transfer of Property 
Act. The reason is that section 53 contemplates the interest of creditors 
as a whole or in a body and not the interests of particular creditors. Clause 
(6), it is submitted, embraces even those transfers where the transfer 
is made with intent to defeat ordeiy any one or more than one creditors. 

Still cases decided under section 53, Transfer of Property Act are a useful 
guide in interpreting the present clause. 

With intent to defeat or delay his creditors. —The central condi- 
tion to make a transfer of property an act of insolvency under this clause 
is that the transfer must have been made by the debtor with intent to 
defeat or delay his creditors. Unless that intent can be found as a matter 
of fact or as a matter of presumption of law, the clause has no applica- 
tion. The corresponding provision of the Bankruptcy Act of 19 14, is 
contained in section 1, clause (6), is in the following words : — 

“if in England or elsewhere he makes a fraudulent conveyance, gift, 
delivery, or transfer of his property, or of any part thereof.’* 

The above sub-section has appeared in substance in every bankruptcy 
Act since 6 Geo ; IV, c. 16. Prior to that Act the words “With intent 
to defeat and delay his creditors” appeared in the definition of this act of 
bankruptcy. The alteration in the law was thus explained by Mellish, 

LJ., in re Wood (l):— 

“The word ‘fraudulent’ meant fraudulent as against creditors ; that 
the conveyance, having to be fraudulent against creditors, it must be with 
intent to defraud creditors and the words 'with intent to defraud creditors* 
were, therefore, to be implied. There was no difference between a con- 
veyance fraudulent as against creditors and a conveyance with intent to 
defeat or delay creditors except that in the former case the intent is not 
a matter of fact but a conclusion of law ; and that the words Vith intent 
to defeat or delay creditors’ were left out in the Act of 1869, as superfluous 
and misleading. 

The Only difference between the English law as it stands 
and the Indian law appears to be that an assignment of a debtor’s whole 
property for a past debt will be fraudulent under English law as a matter 
of law, whereas under the Indian law such an assignment need not 
necessarily be considered as fraudulent with the aid of an immntaMe 
presumption of law, but in actual practice such an assignment may be pre- 
sumed to be an act of insolvency unless it is shown not to be so. 

On a reading of thfe' Indian seotion, it is, therefore, clear that the 
main question far the considaritioJi of the couti ie uftf ^‘Ibether a , 

. - - ' , ,( r- 
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S. 6 particular transfer is made with intent to defeat or delay his creditors. 

(b) This question !S a question of f let and depends upon the circumstances 
of each case (1), The burden of proving this intent is on the person who 
reiies upon the transfer as an act of msoiveocy (3). It is true that the 
initial onus lies upon the creditors but this burden is light or he ivy 
according to circumstances and in many cases the court ■will make it only 
a matter of inference from surrounding circumstances. 

Like any other question of fact the proof of an mtentioii to defeat 
or delay creditors depends upon a number of other facts, such as the extent 
to which the property has been transferred, the consideration for the 
transfer, the financial position of the debtor at the time of the transfer and 
so on. The most important facts which deserve special treatment are 
the extent of property covered by the transfer and the nature and extent 
of consideration for the transfer. Different considerations arise if the 
debtor has transferred the whole of his property and when he has 
transferred only a portion Ihereot. Similarly it will make a great 
difference whether the consideration for the transfer consists of a past 
debt, a pre-existing debt and a present advance, a present advance only, 
a pre-existmg debt and future advance or a present or future advance only. 
We proceed to consider these matters in the following paragraphs. 

Assignment of the whole of a debtor’s property, — Where the 
debtor assigns the Vvhole of his property for the benefit of one creditor, or 
several, to the exclusion of others the necessary consequence of such an 
assigooieiit is to defraud the excluded creditors (3). This was held to be 
fraudulent even if a transaction was entered into honestly (4). At present, 
however, the law d^es not stand in the same unqualified manner as it has 
been stated m the early English cases (5). Now, the fraudulent nature of 
an assignment of the whole of the debtor’s property depends upon the 
circumstances of each case and there is no irrebuttable presumption of 
law making them fraudulent by the mere fact that the assignment com* 
prises the whole property of a debtor. 

(а) Where the assignment is for a past debt or pre-existing 
liabjit]’' only, — Where the assignment is made for a past debt the assign- 
ment is fraudulent, whatever the motive of the parties may be (6), In such 
a case the question of intention is not a matter of fact but something which 
is to be inferred as a matter of law. It is unnecessary that either the 
intent or actual cause should be found as matters of fact. The faudulent 
intention of the debtor is assumed as a matter of law. The Indian cases, 
however, seem to be not in accordance with the English Law inasmuch 
as in some of them it has been held that it would not be safe to infer that 
every transfer of the whole of the debtor’s property is of necessity fraudu- 
lent and that whether it was or was not done with such an intention is a 
matter of fact which is not the subject of any immutable presumption of 
law but is a fact to be inferred from circumstances of each particular 
case (7)^ The English case of re Wood (8) was followed in a Bombay 

(1) Jetha Hand MuriJ Mai t?, Ghanshamdas, A.I.B. 19B5 Smd 5S : 150 1, 0, 745. 

(2) Ko Po Yin V. Baw Hum Thet, A, I. B. 1904 Bang. 24^ : 1531, 0. 146, 

(5) Worsley e. Be Mattos, 1 Burr. 467 j Be Wood, L. R. 7 Oh. 302, 

(4) Be Sharp, 83 L.T, 415. 

(5) Rose p. IJaycock, 1 A. , B. 460 ; Baxter p. Pritchard^ 1 A* ^ B. 456 j 
I m ft Hart 11, Sx. ^0. 

(б) Be Wood, L. R. 7 CL 302. , Itp. f Ilia, % CL B. 707. 

(7) Jetha land Murij Mai, ft Ghansh^mias, A. L B, 1^35 Smd 53 : 150. LD, 
745, See also Gaaga Bhar ft Sher KhaUi A. IJ R. 1935 f esL ItS iWt Oi BIB, 

(8) im 7 Oh. App. m ^ f . , ’ ' « 
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case where it was held that a sale or mortgag-e by a debtor of the 
whole or sabstaBtially the whole of his property in consideration of a 
past debt is an act of insolvency, whatever the motives of the parties 
may have been ; as such a transfer has the effect of withdrawing all the 
debtor^s property from the legal process which his creditors have a right 
to enforce against him, and it necessarily defeats or delays the other credi- 
tors of the debtor by preventing them from issuing executions. Thus 
there appears to be some difference amongst the Indian High Courts 
The dilierence may not be material in actual practice but its existence in 
theory cannot be denied. From the history of the English Legislation 
and its interpretation made by Meilish, L. J , in the well-known case of 
re Wood, supra shows that the Indian Law* is different from the English 
Law as it stands now inasmuch as here the question of intention is 
always a question of fact, just as it v^as under the Act of 1849* where the 
words *‘with intent to defeat and delay his creditors’’ appeared. 

ih) Where the assignmeBi is fora pre-existing debt and a present 
or future advance. — At one time in England it was considered that if the 
consideration for the assignment were wholly or partly an antecedent 
debt contracted without security such an assignment was an act of bank- 
ruptcy, even though the object of the assignment might have been to 
secure a present, or present and future advance (Ij. Now it is, however 
well settled in England that an assignment, partly in consideration of an 
existing debt and partly as a security for a farther advance is not neces- 
sarily and as a conclusion of law an act of bankruptcy The reason 

why a substantial present advance operates to prevent an assignment of 
the whole of the debtor’s property from being an act of bankruptcy is that 
it is deemed equivalent to such a substancial exception of a part of a debtor’s 
property from the assignment as would save that assignment from cover- 
ing the whole of the debtor’s property and from being as such an an act 
of bankruptcy (3). 

The present consideration need not be in a cash payment (4). It 
may consist of the release of the debtor’s property from a charge already 
affecting it (5), or it may be a sum paid to another creditor to release a 
previous charge on the property (6). Payment by the transferee to some 
creditors, though honestly made, is not a sufficient equivalent (7) nor an 
agreement by him with the debtor to pay creditors (fe). Forbearance to 
seize under an execution or a bill of sale will not prevent a subsequent 
bill of sale over the whole of the debtor’s property to secure an antecedent 
debt without any present advance from being an act of bankruptcy (9)* 
Merely giving time to a debtor to pay is not a sufficient consideration to 

(1) Graham Chapman, 21 L. J. 0. P. 17^1; BHtlestone Cooke, 6 E. and B, 
29S; Hutton a Cruttwell, 21 L. J. Q. B., 78. 

{2} Fennell, i% Reynolds, 11 C. D. K S. 709 ; Mercer Peterson, L. R. 8 Ex. 
104; Lomax d. Buxton, L. R. 6 0. F- 107 ; See also Kevan t\ Mawson, 24 L. T. 384 ; 
Km, FI her, L.R. 7 Oh. 636. . 

(8) See Lomax v, Buxton. L, R, 6 0. F. 10^ 

(4) Kwpari& Threlfall, 3876, 46 L. J. Bk. 8. Furtlier supply of goods to 
debtor’^* Kxp, Reed, 1872, L. B, 14 Eq. 5b2 (Retiring bills upon which debtor was 
liable, 

(5) "Whitmore Claridge, 1863, 83 L. J. Q. B. 87. 

(6) liomax v* Buxton. IFFl, L. R. 6 C* F. 107. 

(7) JU Sharp, 1860, 88 L T. 416. 

18} Ksparat0 Chap 11% 1884,, Oh. ^16. 

m Woodhouse m, Murray, L. R. 4 Q. B. 27.: Copper, 16 Oh. D. 818 : 

Fayn# 11 Oh* D. SIS. 
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prevent a transfer of the whole of a debtor property from being an act 
of insolvency ( 1 ). 

Test In the cases of assignment of the debtor’s whole property 
for a pre-existing debt and a present advance the true test for determining 
whether or no such mortgage or assignment is an act of bankruptcy is 
this: *‘Was the intention of the lender to enable the debtor to continue 
his business or was the whole transaction a mere device for obtaining 
payment of or security for an antecedent debt (2). Thus it has been held 
that where a trader in difficulties secretly assigned substantially the whole 
of his property, the real consideration being the release by the assignees 
of a past debt and a verbal agreement by him to pay the assignor’s debt, 
the assignment was an act of irankruptcy (3). Where a trader, who was 
liable under a judgment, transferred his business to a limited company of 
which he was the chairman, managing director and secretary, holding 
substantially all the shares and with power to draw cheques and complete 
control, it was held that the transfer was an act of bankruptcy, and that 
the trustee’s title prevailed over that of creditors for the company (4). 
Where a transfer to a company is set aside as an act of bankruptcy to 
which the trustee’s title relates and the business of the company has 
meanwhile been carried on by the receiver for the debenture- holders, the 
receiver is liable as a trespasser to account to the trustee for the assets, if 
any, which may have come into his hands or for the value of them (5). 
For cases decided under 13 Eliz. c, 5 (Section 172 Law of Property Act 
1925) see the undermentioned note (6). 


If the advance is made boiia fide for the purpose of enabling the 
debtor to continue his business the mere fact that the advance is not 
proportional to the property charged or is not equal to the existing debt 
will not make the assignment an act of bankmptcy (7). The law has 
been thus summarised : “The result of the authorities is, that where a 
debtor assigns his whole property as security for a past debt only, it is an 
act of bankruptcy, whatever the motives of the parties may have been. 
If there is also a further advance, it is not a question whether the amount 
of the advance is great or small, but whether there was a bona fide in- 
tention of carrying on the business” (8). If the advance was made by the 
lender with the intention of enabling the borrower to continue his business 
and if he had reasonable grounds for believing that it would do so, then 
the assignment is not an act of bankruptcy and the court will not regard 
any uncommunicated intention of the grantor, nor the actual result of the 
loan (9). The amount of the advance is certainly not the test, hut that 
the bill of sale contemplates further advances after its execution and that 
such advances are made to a substantial amount is strong evidence of 
bona fides (lO). If the amount of simultaneous and future advance is very 


(1) Cooper, 1878, 10 Oh. D. 318* 

{%) Mxp. Johnson. 26 Oh. D. 338 ; Ewp. King, % Ohv I>* ‘256. Threifall, 46 

U 0. Bank 8 ; ^M^p, areener, 6 L- T Bank 76 ; JfJxp. Wilkinson, 22 Ch. D. 788 ; 
Administrator-General of Jamaica tj. Lascelles De Mercado & Coy., 1894, A. C. 135* 
(3i Chaplin, 26 Ch, D. 319* 

(4) Me HIrth, 1 Q* B. 81^* 

(5) Me Goldhnrg m. 2. 1912, 1 K. B* 608. 

(6) Me Gold burg, 1912, 1, K. B* 384 ; Me Fasey, 1928, 2 Oh* 1 : Me Lloyd 
Fnrnitnre Palace Ltd., 1925, Oh. 853* 

(71 Ixp. Threifall, 46 L. J. Bk* 8; &P*- Ivans, 39 T. T 364 ; Sutton 
Crnttwell, %2 L. J. Q. 78 ; Bittlestone ^ Cooke, 8 E. & B. 296% 

(8; BJmp. lIMs, 2 Ch. B. 797, m L. J. ' ^ " 

(9) Mwp* Johnson, 26. Ch* B* Administrate Jainaioa 
les Be Mercado & Ooy*^ 1894* A* 0* 135* 

{10} King, 2,0 k B* m 
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large as compared with the amoant of the pre-existing debt the occasion 
for applying the test mentioned above hardly arises. In a Privy Cooncil S, § 
case the simultaneous advance was nearly as much as the pre-existing 
debt and the undertaking to give future advances was for considerably more. 

It was argued for the assignee that the proper test is, whether it was the 
intention of the parties that the debtes giving such a security I should carry 
on his business. In repelling this contention it w^as remarked debtor “Their 
Lordships conceive that question hardly arises except in those cases 
where the amount of additional assistance given at the time of the mortg- 
age is so small as to create a doubt whether it is substantial ; and 
then comes in the inquiry into the motives of the parties, whether they 
did really intend that the business should be carried on or not. It is im- 
possible to raise such a question here, where the amount of simultaneous 
and future advance is very large.” (1). 

Assignment of after-acquired property. It was once held that 
if the assignment included future-acquired property the assignment was 
an act of bankruptcy (2). In subsequent cases it has, however, been held 
that the mere fact of after-acquired property being included does not 
render the assignment an act of bankruptcy (3). The old view relying 
on Graham v. Chapman, was followed in a Calcutta case (4). The sub- 
sequent English decision of the Court of appeal in Exparte Hauxwell 
supra was not brought to the notice of the learned court. The Calcutta 
decision, it is submitted with respect, is wrong. 

Present advance intended to pay off existing debt. The mere 
fact that the present advance is, to the knowledge of the person making 
the advance intended to pay oiff an existing secured (5), or unsecured l6) 
debt, and thereby to relieve the debtor’s estate from a liability to a distress 
or any other charge does not prevent such an advance from saving the 
assignment from being an act of bankruptcy. Where a debtor sold goods 
intending, to the knowledge of the purchaser, to use the purchase money 
in making a voluntary payment to a third person, it was held^hat the sale 
was not fraudulent (7), 

Assignment and advance must be contemporaneous ; Exception. 

The general rule is that the advance and the assignment in order to pre- 
vent the assignment from being an act of bankruptcy must be contempo- 
raneous ; but a sum of money advanced upon the faith of an unconditional 
promise to give a bill of sale will be treated as an advance made in con- 
sideration of the bill of sale (8). Where a document is set up which, 
upon the face of it, is an act of bankruptcy, e,, an assignment of all of 
a man s goods for a past consideration, if it is said that it is not an act of 
bankruptcy, because it is warranted by prior agreement, the onus 

(1) Khoo Kwat Siew Wooi Talk Hwat, 19 OaL 223. (See this case generally 
on the whole suh|ect under consideration). 

(2) Graham t?. Chapman, 13 C. B. 85. 

(3) HauxwelL 23 Ch. I>. 626 ; See also iCevan t?. ^Mawson, 24 1 , T. S94 
and Lomax ©, Buxton, L. B. 6 C. F. 107, where Graham t?. Chapman supra was 
doubted. 

(4) In the matter of Ambrose Bummers, 1896, 33 OaL 392. 

(b) WTiitmore Ola ridge, 31- L. J. Q. B. 87. 

(6) Beed, L, B. 14 Eq. 582 See also Zwilohenbart, S. I. L. 

B. 67 J. . 

(7) Em. Stubbins, 17 Ch. L. 58- / 

(8) Harris tj. Biokett, 4 H. FT. 1 ; Hutton Oruttweil, 22 L. J. Q. B. 78.; 

ICereer Faterson, L. B. 3. Ex* ; ICNt Izard, L. 1* 9 Oh* 271 ; Bing, 2 

Ch* Dm* 
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pmhandi is always on the person who sets up the prior agjteement to 
prove, not only that the agreement did exist in facfc, but that it was in 
all respects a hona fide agreement (1). It is the duty of the court to 
satisfy itself that the agreement was made hona fide in the sense^that 
there was no express or secret bargain or understanding that the giving 
of the bill of sale or assignment should be delayed until the creditor had 
reached the state of insolvency and there should always ^ be a 
clear explanation of the delay in completing the transaction (2|. 
Where the prior agreement contemplates a postponing of the 
execution of the bill of sale, i. e., where he promises to give a bill of sale, 
when required, this, if unexplained, shows an intention to prefer the 
grantee in the event of bankruptcy and the bill of sale is void (3). The 
postponement of taking possession under a sale-deed void for want of 
registration, will not, at all events where there is no agreement to post- 
pone or to refrain from registering at the instance and for the benefit of 
the bankrupt, make the transaction an act of bankruptcy (4). In another 
case a bill of sale given by agreement in renewal of a former bill of sale, 
given to secure a then present advance but agreed not to be registered, 
was upheld (5). 

Assignment for a present advance only. Where the assignment 
of the debtor’s whole property is made for a present advance, the motive 
of obtaining advance is a material circumstance If the effect of the 
assignment would be to stop the debtor’s trade, notwithstanding the 
advance, the court will infer an intent to defeat and delay creditors and 
hold the assignment void (6). The assignment may be in the form 
of a sale. Such a transaction amounts merely to a conversion of 
goods Into money (7). The test for such assignments is the same as 
for those where the consideration is partly a pre-existing debt and a present 
advance. The only difference which appears to be is that where the 
consideration is partly a pre-existing debt, the court will look much more 
closely into the circumstances, the reason being, no doubt, the suggestion 
of fraudulent preference which at once arises ; but on the other hand 
when the security does not include any pre-existing debt, many circum- 
stances, such as exorbitant interest, which would otherwise throw suspicion 
upon the transaction, will not avail to defeat the assignment (8). 

Assignment in consideration of future advances.— Where the 
advance is future, in order that the execution of a bill of sale of substantially 
the whole of the grantor’s property as securing a pre-existing debt and 
further advances may not be an act of bankruptcy, it is necessary that 


(1) Exp* Kilner, IS Oh. D. 245 ; Veluswami Thevar, In the matter of, IS Rang. 

192 : 149. I. 0. 217 : A. I R. 1935 Rang. 348, 

® Veluswami Ihewar, in the matter of, A. I. R, 1935 Bang. 848; fisher, 
ii. Rf Oh. 686. 

(8) BoUand, B Oh. m;Exp. Burton, IS Oh. B. 102; Re Jackson A 
Bassford, Ltd,, 1906, 2 Ch. 467. See also Exp, Izard, L. R. 9 Oh. 271, Exp, King, 
2 Oh. B. 256 A Exp, Hauxweil, 23 Ch. B. 626, where the Court) considered the 
explanation sufficient and the Ml! of sale valid, although its execution was post- 
poned. 

(4) Morris t% Morris, 1895, A* 0- 625. 

(5) i?e Jackson, 4 (ffi, B. 6©; See also Exp, foxley, L.R. 8 Oh. App. 515, 
which decided to the contrary on similar facts. 

(6) Harrison t?. Oohem 32 L* T. 717. 

Haycock, im, 1 Ad. ^ Bill. 460 ; Batter n. Britchard, 1884, 1 Ad. 

111 456 ; Lee i?. Hart, 1865. 11 Ixch. m, 

(8) Harrison a Oohen, 32 L. T. 717 ; Heath x, Coohrahe, 37 L* Z 2S0, 
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there shoald be a bona fid^ agreement by the grantee to make farther S. 6 
advances (1). Such an agreement need not be legally binding (2). 

Here also as it is in the case of a present advance the intention of 
the parties is a material circumstance. An assignment in consideration of 
future advances alone or in consideration of pre-existing debt and future 
advances will not be saved from being an act of bankruptcy unless the 
object of the future advance was to enable the debtor to continue his 
business. If there was such an intention and if the lender had reasonable 
grounds for believing that it would do so, the assignment is not an 
act of bankruptcy, and the court will not regard any uncommunicated 
intention of the grantor, nor the actual result of the loan (3). 

What is whole of debtors property. — .As already indicated, 
different considerations arise when the transfer is only for a part of the deb- 
tors property and does not comprise his whole estate. It becomes therefore 
very important to determine as to whether a transfer by the debtor 
comprises his all or substantially his all property or not. The court 
has got to see in each case as to whether the exception of a pari of a 
debtor *s property is a real or colourable one. Colourable exceptions of a 
part of debtor’s property will not save an assignment which substantially 
covers the who’e of his property from being an act of bankruptcy (4). 
Similarly the exception of any property, however large in amount, of the 
debtor, which could not be taken in execution and would not pass to the 
trustee, will not save the assignment (5). 

The true test as to whether such a transaction is colourable or not 
is : Will the assignment, if acted on, notwithstanding the exception, 
produce insolvency or prevent the debtor from carrying on his bnsiness ? (6) 

In the case of non-traders the test will be as to whether the assignment, 
notwithstanding the exception, must tend to defeat and delay creditors 
who are not paid by the assignment The burden of proving that the 
transfer is calculated to delay creditors or to stop business lies upon the 
person who sets up the transfer as an act of insolvency (7). 

In determining the value of the property excepted from the transfer, 
book debts are to be taken into account (8). 

Transfer of a part of the debtor’s property. — If a debtor 
transfers only a portion of his property in consideration of a past debt, 
the transfer does not by itself amount to an act of insolvency, unless it is 
made with the intent to defeat or delay his creditors and that intent must 
be proved. It may even be inferred from surrounding circumstances. 

Such a transfer cannot constitute an act of insolvency by itself in the 
absence of evidence of such intention, because it is competent to a trader 

, (1) Fsp. Winder, 1 Ch. D. 290 : S. 0. On Appeal, Bub-Wom Fsp. Sheen, 

1 Ch. D. mS; Mm Dana, 17 Ch. D, 26. 

(2) Wilkins, 22 Ch. B. 788 ; See Me Davies, 1921, S 1. B. 628. 

(8) Mm Johnson, ^ Ch.i). 3^ ; Administrator-General of Jamaica v> Lascelles 
De Mercado ^ Coy , 1894, A. 0. 1^, See also Mm 23 Ch. B 695. 

(4) Worsiey Be Mattos, 1 Burr. 467 ; Hale v. Alinut, 25 L J. 0. P. 267 : 

Smith Timms, 82 L. J Ixoh. 215 1 Fenneie Dawson, 18 0. B. 855 ; Pennell a 
Beynolds, 11 0. D. H. S. 709. 

(5) Mm Hawker, L. B. 7 Oh. 214. 

(6) Young u. Waud, 8 lx. 221 ; Leake v. Young, 5 1. d B. 955 ; Mm Bland, 

6 BeG. and G. 757 ; Young «. Fletcher, 84 L. J. lx. 164 j Smith v. Cannan, 

2 K and B. U ; Bailey, 22 L. J. Bk. 45 

(7) Wedge ©. tewlyn* tm, 4 B* and Ad. 881 ; TlOB E. 668. 

(8) Mm Burton, 18 Oh* D. 10^ ; Mm Field, 18 Ch. D.106, The case of 
f oxley, L. S, B Oh, 51o, If uiJ aulhorilj^ to w contrary, uot i&w# 
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to appropriate specific portions of his property in payineni of or by way 
of security for particular debts. So also a transfer of part only of a 
debtor's property in consideration of present advance is not by itself an 
act of insolvency (1). Where even after the alienation of his certain 
properties the remaining assets of a debtor still exceed the total value of 
the debts, the debtor cannot be declared insolvent on the^ ground that he is 
unable to pay his debts and the alienation effected by him cannot amount 
to an act of insolvency (2). 

Similarly where an insolvent makes a gift of a small portion of his 
property under a registered-deed of gift more than two years before the 
adjudication and the property of the insolvent was worth a great deal 
more on the date of gift and most of the debts in insolvency were incurred 
after that date, the gift cannot be deemed to have been made fraudulently 
wi’h the object of defeating creditors (3). Similarly it has been held that 
where a transfer of a part of the assets to sausfy pre-existing debts still 
leaves sufficient assets in the hands of the debtor to enable him to meet 
his other engagements, such a transfer does not constitute an act of 
insolvency as it cannot be said of the transfer that it was made with 
intent to defeat or delay creditors (4). The consideration for a transaction 
alleged to be fraudulent was Rs. 48,000 and the present advance was only 
Rs. 439, the rest was all to be paid to creditors This was executed on the 
25th October 1921 and the petition for adjudication was filed on 24th 
January 1922. The transferee was a near relation of the debtor 
who was in embarrassed circumstances at the time, it was held 
that the transaction was a fraudulent one and there was an available 
act of bankruptcy for the creditor to apply under the Act (5). 


As regards the fraudulent intention of the grantor there is this 
distinction between the asdgnraent of the whole and the assignment of a 
part of the property for a past consideration, that in the former his 
fraudulent intention is assumed as a matter of law whereas in the latter 
it must be proved as a matter of fact (6). 


A transfer of a part of a debtor s property in favour of the creditors 
may fall under the sub-clause and it may also fall under the next clause 
and may be avoided as a fraudulent transfer. 


Transfers within the meaning of the clause.-— The creation of a 
document by a debtor purpurting to transfer his property to another, with 
iotentioii of putting the property nominally in the name of that other, 
retaining the beneficial interest in the debtor himself, would amount to an 
act of insolvency, if done with the intention of delaying or defeating the 
creditors. Such a transfer is not nominal in the sense that there was no 
intention to give any effect to it. A deed of transfer, however, which 
evidences a sham transaction, which the parties had no intention what- 
merer to^give effect to, and which does not affect the property or any 
interest in it, is a mere nullity and does not constitute an act of 


Mahomad Ali Rnlwala, iiA re, A. I R. 1982 Bom. 580 : 

14 1, C. b&i, 

ml 1!"'? f .?• : 150 I. 0. 651. 

163 1 0 ^6^’ Jamna Devi o Official Beeeiver Oampbellpore, A. I. B. 1936 Bah. 593 : 

Chettyarfirm, A. I. E. 1986 

^ : 51 lJa4. |95 : A. 1. B. 1928 

® Wimaw’sBaakraptoyPraoMoe, 15, 
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insolvency within the meaning of the section (1). A collusive suit brought g* 
by the debtor and its subsequent withdrawal or compromise of the 
same with the object of putting another party in possession of Immovable 
property may amount to a transfer of property by the insolvent within the 
meaning of section 4 (b) of the Act (2). To constitute a fraudulent delivery 
or transfer, it must convey an interest to the person to whom the goods 
are transferred (3). 

Voluntary partition of the joint family estate by a father governed by 
the Mithakshara Law who is a debtor with himself and his minor sons, 
without making adequate provision for settlement of his debts, amounts to 
transfer of his property with intent to delay and defeat his creditors (4). 

Clause (c). Fraudulent preference, — This clause refers to section 
54 of the Act which declares certain transfers and transactions void against 
the official receiver as fraudulent preferences. For the doctrine of fraudulent 
preference and as to what constitutes such preference, see commentary 
under section 54. 

Clause (d). With iatent to defeat or delay creditors. These words 
override the whole clause (5). All the acts mentioned here are in 
themselves innocent, but they become acts of insolvency if done with that 
intention. It is immaterial that no creditor has in fact been delayed 
(6), As to whether any one of these acts was committed with intent to 
defeat or delay creditors is a matter of fact. It must be proved as such ; 
the debtor’s intention can be inferred from surrounding circumstances. 

It is often a matter of inference and the ^inference is to be drawn by not 
taking each fact singly but by taking their cumulative effect (7). It is not a 
matter of law resulting from the act of the debtor It would appearthat if 
the act was not committed with that intention the fact thatthe necessary con- 
cequence of the debtor^s act would be to defeat or delay certain creditors 
will not make it an act of insolvency It also appears that the English 
cases (8) are not applicable under the Indian Act. In Holroyd’s case the 
court went so far as to say that when a debtor knew that the necessary 
consequence of his going abroad would be to defeat or delay certain credi- 
tors, he goes with intent to defeat or delay his creditors, even though his 
going abroad had nothing to do with the debts. The intent should be 
alleged specifically in the petition (9). An omission of an allegation can 
be rectified by amendment before adjudication (10), In that case the 
amended petition should be served on the debtor (11). 

Clause (d) {i). Under section 6 (d) of the act it is an essential feature of 
an act of insolvency that the act should be done with intent to defeat or delay 
the creditors generally of the debtor. It is not enough to allege or to prove 

(1) The Secretary of State for India qj. Dadi Eeddinagiah, A. I. B. 1919M, 

467 : 56 1. 0. 598. 

(2) Fnran Fath y. Atwargi, A, I. K. 1915 All 29 I. 0. 217. 

(3) Isitt u Beeston, L. R. Ex. 159 *, Foie Davies, Ld. Baymond, 724, 

(4) Bajirao Danlatrao, A, I, B. 1930 Fag, 215, 

(5) R® Wood, U E. 7 Oh. App, 302. 

(6) Wiiiiam a Funn, (1809) 1 Taunt. 270 : 127 E. E, 837 ; fowler a Padgat, 

7 L E Bm; Eouch y, G. W. R. Oo.* 1 Q. B. 5L 

(7) Sulaman Hajee Mohamad t?. Hajee Ahmad Hajee Essafc, A. I . R. 1937 
Rang is, 

{8} JParj?. Goater, 30 L. T. 610 ; Re. Brayant,. B M. and A. 722, and tMs even 
though Me going abroad had nothing to do with his debts. Holroyd Ij. WMtehead 
3 Camp, 530. 

^ ^ ^ i Saii ian, 

(1906) 8 Boihbay Ij# R 648. 

«0) Ee giddian, Sxparte Eiddian, (1^2) 9 Mor. 66, 

(11) Ee ilddian, Squire and Oo.. (l^i & L. T. iM®. 
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S. 6 that the act was done with intent to defeat or delay any particular creditor, 
(d) An attempt by a debtor to deprive any one creditor of the fruits of a decree 
against him is not an act of insolvency (IL If the debtors, who have been 
® carrying at one time a fairly extensive business close their place of 
business, leave the locality in an unaccountable manner and take resi- 
dence within the territories of a Mative State, there is a clear Indication 
of an intention to defeat or delay creditors within the meaning of 
section 6 (d) P. L A. (2). 

Departing out of British India, A person, with intent to defeat or 
delay his creditors, may depart out of British India, or he may remain 
there if he has already gone out. In both the cases he commits an act of 
insolvency. In the first case the act of insolvency is complete on the 
moment of departure and is not affected by subsequent circumstances 

(3) . The fact that he returned, having altered his intention, is immaterial 

(4) . if a trader leaves British India without making any provision for 
the payment of his bills, it will be presumed that his intention was to 
delay his creditors (5), but it may not be so if the debtor*s permanent 
residence is outside British India (6). Where a married woman trader 
.eaves her place of business without paying her creditors, or notifying 
her change of address, she commits an act of insolvency, though at her 
husband’s request, she goes to live with him elsewhere (7). 

Remaining out of British India. The words remains 
out of British India ” imply that the person who remains 
out of British India has his home or place of business in British 
India, and cannot reasonably be held to apply to the case of a 
foreigner who -leaves British India for his own home and remains in 
his home (8). The same principle applies in the case of a domiciled 
British subject whose permanent residence is out of British India (9). 
Remaining out of British India is a continuing act of insolvency (10), 

Clause (d) (ii) The fact of the debtor having departed from his dwell- 
ing house or place of business in itself connotes nothing. The essential 
ingredient of the act of insolvency is that the act was committed deb- 

tor with intent to defeat or delay his creditors (11). Whelher 
exists is a question of fact (12). In 21 Bom.. 297 (13). The facts 'weWl 
A debtor in Bombay summoned his creditors to a meeting fixed for the 
28th Match, 1896. He attended the meeting, which was adjourned to 
the 30th March, and at the adjourned meeting he submitted a statement 


(1) MauBg Myun Zin Saw Ins Hoke, 158 I. C. 610 : A J.E, 1935 Rang 281; 
People’s Bank of Northern India Lahore t?. Seth Yusaf Ali Ismail, A. L B. 1937 
Lahore 405, 

(2) Muni Lall a The Ban Doab Bank, Ltd. of Hoshiarpur, 161 I, C. 15 i : 
A.1.R, 19^ Lahore 176. 

(3) Mhparte Gardner, (1812) 1 Yes. and B. 45. 

(41 others, an application by, All India reporter 1919 Sind. 1 : 56 

EkparU Kllner, UBS7) 2 Bea. 324. 

Exparie Brandon, (1884) 25 Oh. D, 500. 

Worseley, in re. (1901) I K. B. 309. 

® Emparie Crispin, (1878) L. R. 8 Ch App, S74, 380. 

(9) Same as (6). 

CIO) Re Alderson, (1895) I Q. B. m, 186. 

1934 ffigtyfisf Chettyar e. N. C. Galliara 12 Bang. 160 : A. I. E. 

Meyers, (1872) L. E, 7. Ch. App. 188, 190. 

( 18 ) Ee AranrayalSabhapaty, (1897) 21 Bombay 297. 
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showing that he had a sum of Rs. 11,000 in cash in his hands. Two of 
his creditors asked him to give inspection of his Bombay books of S, 6 
accounts, but he refused to do so» A further meeting was summoned for (J), 
the 8th April* On the 31st March or 1st April two of his Bombay 
creditors served him with a summons in an action of debt* On the 6th 
April he left Bombay for Bellary taking the said sum of Rs. 1 1 ,000 with 
him, in order (as he admitted) to prevent the said two creditors from 
attaching it. The creditors attended the meeting of 8th April but it 
was dissolved when it was discovered that A had left Bombay. 

The books were not produced On these facts it was held that A had left 
the jurisdiction of the court with intent to defeat and delay bis creditors 
within the meaning of section 9 of Indian Insolvency Act (section 6 
clause d (ii) of the present Act), If a trader shuts up bis shop during 
business hours, or departs from bis dwelling house, without leaving 
instructions as to where he is to be found if creditors call, or without mak- 
ing arrangements for carrying on his business, be must be presumed to 
have left to avoid bis creditors (l). No such presumption, however, 
arises where the debtor has left a representative behind (2), or has left 
direction that letters are to be addressed to him at particular place (3). 

A departure to avoid-an arrest, though under a groundless misapprehension 
is an act of insolvency (4). In cases of departure, length of absence is 
immaterial if the intent be proved, as the act of insolvency is complete at 
the time of departure (5). The debtor’s intention is material and therefore 
he may go abroad for the purpose of his business without commiting an 
act of bankruptcy, if he does so with an honest intention and though 
as a fact creditors are delayed (6) ; but mere concealing of property to 
defeat creditors is not an act of insolvency (7). A mere absence of the debtor 
from his village for two or three hours when a munim of his creditor’s 
shop went to him for collecting the debt or the fact that the debtor was 
purchasing cloth from a creditor and using the proceeds to pay off the 
other creditors or the fact that he was not keeping his accounts for about 
a month and that he had ceased to do his business with vigour are not 
acts of insolvency (8). 

^’Otherwise absents himself,'’ — These words seem intended to 
cover cases which are not expressly specified in clause (d) of the section (9). 

The words mean absenting himself from his place of abode for the time 
being, though it may not be his dwelling house, or from his place of 
business, or from some particular creditor at some other place (i0)« 
Concealing oneself in the backroom of a house to avoid arrest (11), or to 
withdraw from that part of the house where he usually sits to a more 


(1) Austen, (1837) 2 Bea 533 ; Holroyd WMtehead, (18i5), 2 Bose, 
146;EeM0keanA (IS9) 8 Morr. 240; Be Worsley, (1901) 1 K. B. m 

(2) Re Woolstenholme, (1887) 4 Morr. 258 ; SJxparte Addison, (1846) 3 De0. 
and S. 680 : 64 K B. 615. 

(3) Uxparte Addison, (1840) 8 BeG. and S. 580 : 64 E. E, 615. 

(4) Warner a Barber, (1816) Holt N. P. 175 ; Newman a Sketch, (1829) 
Mos, and 338 ; Spencer v. Billing, (i8t2) 1 Rose B62 

(5) Sxparte Gardner, (1812) 1 Ves. and B* 45 ; Bayley Schofield, (1813) 1 M, 
and S. 338 : 105 I.B. 127. 


m Warner u* Barber, 1816 Holt* N. B* 175* 

m Harbans La! i?. Bute Khan, 146 1- 0, 628 (1) : A. L R. 1933 Lah* 725 (1). 

(8) Durga ram, u Harkishen, 88, tO. 440 : A L B* 1925 A. 564. 

(9) Muiia, P. 91, 


(10) Bernasconi v* Farebrotfier, (i©l 
w, Gwynne, (1809) 2 Taunt 1765 1271- 




(ll) Ohonowetfc Hay, (181^ 1 M. and a 676 : 1(» E. B. 268, 
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retired part is beginning to keep house (1). In order to prove absenting, 
g ^ it is not necessary to show actual physical absence from a particular 
fj| place. Absenting may equally be carried out by change of the debtor's 

name or the name of bis house (2)* The mere failure of the debtor to 
keep ao appointment with a creditor is not an act of insolvency unless it 
is accompanied with intent to defeat or delay. Thus where a debtor 
promised to call at an appointed time on a creditor and pay the money, 
and having failed to procure the money, he did not call but he was to 
be found at his own place of business, it was held that there was no 
act of insolvency (3). If, however, a debtor absents himself from a place 
at which he has appointed to meet his creditors with reference to a 
settlement of their demands, with intent to defeat or delay them, it is an 
act of insolvency, although the place at which the appointment was made 
was not the debtor*s usual place of business (4). Absenting oneself with 
intent to defeat or delay is a continuing act of insolvency (5). 

Clause (d) (iii). Secludes himself. — This is called in English law 
“beginning to keep house If a debtor gives a general order to be 
denied to creditors or others, and a creditor is in consequence denied, it 
will constitute an act of insolvency (6). The denial must be connected 
With the order to deny (7), and must be to a creditor or his duly 
authorised agent (8). If the order to be denied to creditors is not followed 
by actual denial to a creditor, it seems there is no act of insolvency (9). 
In ordinary course of business a debtor should be accessible to his 
creditors. It is not necessary that be should expressly deny access to 
creditors in order to commit this act of insolvency. If he does conduct 
himself in a manner as to make himself inaccessible to his creditors he 
commits an act of insolvency, subject, of course, to the condition that 
it was committed with an intent to defeat and delay his creditors. Again, 
accessibility should be such as one would expect from the debtor in 
ordinary course. 

^ If the creditor calls at an unreasonable hour as for instance at 
11 O’clock at night (10), or when the debtor is sick in bed the latter 
can deny to meet without committing an act of insolvencyw 

Avoidauce of service of writ or process.— Where two debtors 
began to keep house to avoid service of a writ, with the object of gaining 
time, and so obtaining an advance to pay ojfF their creditors, it was held that 
they had kept house with intent to delay* and committed an act of 
bankruptcy (11). Similarly, where it was alleged that a warrant for the 
arrest of the judgment-debtor bad been issued and that the debtor was 
concealing himself In order to avoid arrest, it was held that the case 


(I) Key r. Shaw, 8 Bing. S20 
M B 0 Alderson* (ITO) 1 Q. B. 18B. 

(S) M0 parte Meyer, fl872) L. B. ? Ch. App. 188. 

( 4 ) Bussei 11 . Beil, (1842) 10 M. and W. 840 : 152 1. B. 500. 

(5) Be Alderson, tl80o) 1 Q. B. 188. 

(5) LIyod e. Heatoote, (18^3) 2 B. and B. BS8. 

(7) Eij parie foster, (1810) 17 Tea. 414 : 84 1. B. 

® Ex parte Bamford, (1809) 15 Yes. 449 : 88 1. B, ®4. 
fisher Boucher, (1^) 10 B. and C. 705 : 109 1. B, 612. 

1 Atk. 202 : 26 1. B. 180 ; Smith v. Currie, (1818) 3 

Camp. 849 1 170 Jh. B- MOi." 

(il) Rlehardseu t?. Bratt, 52 L* T, §14. 
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fell withia section 6 (d) (t’rV) (1). A contrar-o ,■ 
taken in A. I. R, 1935 Rang, 281 (2) to have been 

creditor had experienced some trouble in ser^; ‘^® Petitioning 

debtors. It was argued for the creditor thi the 

themselves so that he was unable to communicatr ■*! ^“®°tors secluded 
enforce payment of his decree. In repelling °r‘^er to 

judges remarked :-‘‘Under section 6 (J) of fk argument the learned 


„„ o.<-i ui insolvency mat the essential 

mte^ to defeat or delay the creditors generally °of^fi?® a ? ® 
insufhcieat to allege or to prove that the act ^ 
defeat or delay any particular creditor. In these 
a! eged by the respondent (the petitioning creditoi 
part of the appellants (debtors) to defeat or delay 


cases all 


It is 
with intent to 
that has been 


execution of his decree, and an attempt by a Ik* ^ Payment in 
creditor of the fruits of a decree against him is I* ’’ 

Avoidance of service in connection with one narH^ insolvency. 

mg IS notan act of insolvency.*' execution proceed- 


insolvency.’ 

Clause (e) ; Sold. -“-If property of a dfiKfA 

not actually sold, that does not constitute an act but 

ot insolvency (3). 

Acts of bankruptcy are of three kinds ; *k 

from dealings by the debtor with his nroDerfv . .u ’ arise 

■ . which consist of 

arise from 


personal acts or defaults committed by him^- consist of 

the condition of his affairs showing him to be o • , which arise from 

the act of insolvency is the debtor’s own act it I* '"solvent (4). Where 
It is begun ; where the act of insolvency is’not the time when 
dates from the moment after the completion of tKo insolvent, it 

for the benefit of creditors generally i an It "I' • 
debtors own, and the act dates from the timp k of the 

it is void as against the Official Assiglelo®! and 

of Its commencement. On the other hid *k moment 

now under consideration, not being an act nf *k ® insolvency 

the time when it is complete, that is from tK 
completion of the sale. As the sale constitutes a moment after the 
from the moment after its completion, it is not v^ a insolvency only 
Assignee as is a transfer for the benefit of the afamst the Official 

is sold as soon as the sale is complete ; which ^ Property 

not the date of confirmation of sale A petitin 

must be made within three months of the date nf ‘?®°' 7 ®"oy. therefore 
of property is not an act of insolvency under the Ant ri j -^^‘aohment 
towns Insolvency Act, attachment of the debtor’ **’® Presidency- 

of not less than 21 days in execution of the del^ " period 

payment of money is an act of insolvency Att k for4he 

made an act of insolvency under the Provindalr!?!®”*^ been 

thought that illusive attachments in favour of IK,. 

— '“e o®btor s friends 


r „ Dehi Ditta Mai «. 

I. B, 1981 Lab. 802 : 188 1. 0. 628 : A. L B. 19^ 
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latives with a view to take the property out of the reach ol creditors were 
EOt so common in the Mofussil as in Presidency- towns (1), 

^'Decree of any court for the payment of niooey Clauses (c) 
& (h) of section 6 must be construed to have the same meaning as under 
Clause {hX The phrase “ for the payment of money” means a decree wh cli 
has been passed personally against the individual concerned mid does not 
include a decree for sale of the property on the foot of a mortgage i ). It 
IS intended to apply to a person who is responsible for the pa^ me t oi his 
own debts. It has no application to a person who has been adjurlicUed and 
to the acts of the Official \ssignee in the process of the insolvency adminis- 
tration (3’. The facts of this case were somewhat peculiar. On 13th July, 
1926 A made an application for the adjudication of B, The adjudication 
order was made on 23rd July, 1926, but it was rescinded in !\Iarch, 1927 on 
the ground that no act of insolvency had been made. In the meantime, on 
20th January, 1927, A got the property of D sold in execution of a decree 
for the payment of money. The Official Assignee had been added as a 
party to the proceedings On 27th ^prii, 1927, A filed an application 
for the adjudication in insolvency of D alleging that B had committed an 
act of insolvency as he had allowed the property to be sold on 28th 
January, 1927. It was held that the sale was not an act of insolvency. 

Again, property sold must be the property of the person agamst 
whom the application is made. Thus where in execution of a decree 
against the partnership the property of one partner was sold, it was held 
that the second partner could not be adjudicated insolvent under the clause 
because it cannot be said that the separate property of one partner be- 
comes the property of the other by reason of their being partners (4). If 
the partnership property had been brought to sale within three months of 
the presentation of the petition for adjudication all the members oi the 
partnership could be adjudicated insolvents (5). 


Clause f/i ; Debtors petition lo be adjudged insoivent The 
presentation of petition by the debtor shall be deemed an act of insolvency 
within the meaning of this section, vtde section 7, Explanation. It does 
not matter if the petition is rejected (6) or dismissed (7). In the Lahore 
case it was held that presentation of a fresh petition for insolvency after 
animllment of a previous adjudication constitutes a fresh act of insolvency 
entitling a creditor to present an application for adjudication of the debtor 
as an insolvent. The presentation of the petition by the debtor is in itself 
an act of insolvency, justifying the making of an order of adjudication. 
But It must be done within three months of the date on which the debtor 
presented his petition and not within three months of the dismissal of 
such petition (8). 


(1) MuUa, F, 98. 

© Bad Hath u Gajadhar Prasad, 11 Luck 61 : 164 L C- 908 i A.I.B. 1985 Oudli 
40S; vakkaiagadda Venkata Rama Lakshmasjya r. Faropalli Subba Rao, A.I.R, 
19^ Mad. 4^. ^ ’ 

Lachml chand Jhawar a Bipin Behari Ghose, A. I. R. 19^8 Oai. 644: 115 
0« 856. 

(4) Ramasankara Aiyar i?. firm of Y. K. R. Krishna Aiyar, A. J. R. 1926 
Mad. 976 1 97 I. a m ^ ^ i* it. 

iS) 

® Jammal Dm y. Blshaabur Dial, lp9 I. (1. 678 : A- I. R. 19^29 Lah. 72 (1). 
') Daa Aurora Debtor, In 72«, A. I. B, 1926 Cal 6# : 94 1. V. m. 

fy) Kanai Lai Handy o. Tmkari De, 146 t 0. 4 A. I B- 1988 CAltetta 
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Clause ^g),*^Thc clause lays do’?oi that if a debtor gives notice to 
an, of h ^ cn dolors tint he has suspended, or that he is about to suspends 
nayiiien/ f hi -lebls, the debtor commits an act of insolvency and the 
ere Iror-rvi ^ j to the ’nsolvency court for obtaining an order of adjudica- 

tio again I bpu, ( 1 j. 

T;^e ’"eaion of the rule is that when the debtor has refused or ex- 
pre=^seu . .2 ir.tentinn not to meet his liabilities it is but just that the bank* 
niptc^ c iiirl should step id, lake possession of ail the assets of the debtor, 
ani secure the payment to creditors of their debts. No particular form of 
rioc.ee is p' scribed by the Act. It may be oral or in writing (2), but it 
niusi be a ajiice 1 1 an unambiguous, decisive and in a definite form of 
words to a oa.licuhr creditor at a definite time, that the debtor has 
susp'-^ndfr] piaiient of his debts ^3) It may be added that although no 
written not !co of such suspension is neca*-sary, vet it must be in a sense 
formui and must not merely be the result of a casual conversation (4). 

Notice of suspension is different from suspension of payment, 

A rersoa may admit th t he is insolvent but it will not by itself 
amount to an act of insolvency. In order to constitute suspention of pay- 
ment as an act of insolvency, the debtor must give notice to creditor that 
he has suspended the payment of his debts (5). 

To iiy of his creditors. — Notice need not be given to all the 
creditors. !t is ufficiant that it is given to any one creditor but the 
suspension of pay neat should relate to all the debts of the debtor (6). 
Notice to cr-‘ditor’s mehta is valid (7). It may be given to a representa- 
tive of the creditor, as counsel (S\ or solicitor, or managing clerk (9). A 
person whose only right is to bring an action for damages is not a 
creditor ^10 . 

‘‘Suspension of payment’*. —The expression, “suspended payment 
of hi3 debts'* meins entire suspension of his whole indebtedness, or as is 
olloquiilly said of a bank notice to stop payment, A e, notice of a general 
intention to “^top payment to everybody. Suspension of payment is a 
business i-erm usually applied to traders ; it means failure to meet one’s 


(1) Bonarsidass t\ Baldev Singh, 82 1. 0. 742 : A. I. B. 1925 (0) 222 * Mercan- 
tile Bank i\ Official Assignee, Madras, 39 Madras 250 ; 85 I. 0. 942 ; A. I, R. 
1917 Mad. 525, 

(2) Exparede Mcholl, 13 Q. B. D. 469. 

(B) Narayan Dab v, 0 ImanT.al, 102 I. 0. 191: 49 AIL 321: A. L E. 1927 
All. -266.; BoaarsiDas Eiapiir Ghand Maman Ohand Radha Kishan, A. 1. H. 
1935 Lab. UB: 141 I. C 6 ; Gurmnkh Singh tn Ramditta Mall, A. L R. 1929 Lah. 
130 : 112 I. i\ 132 ; la the matter of a petition by M/s David, Sassoon and Oo., 
A. I. B. 1920 S. il6 : 93 I. 0 453 : 22 S. L. K, 32. Sooairam Ramniranjandas 
a Chettyar, S. A. R. M. 12 Rang. 64: 1491.0. 723 : A. L R. 1983. Bang 360. 
M. S, M. M. Cliefctiar n. Doras wamy Moodaliar, 11 Rang. 96 : 14S L 1\ 775 : 
AJ.R, 1933 Rang. 41 ( ). 

(4) l?,rpaH7fe Oastier, (1884) 13 Q B. D. 471;Lakhi Parshid Singhania 
Dgrah Misr 13 Fat 73 : A. 1. II 1033 Fat. 461 : 113 I 0. 39. 

(5) Harbans Lai Bute Khaa, A. I. R. 1933 Lah. 726 (1) ; 146 I. 0. m (1) ; 
A, M. M* Murugappa Chetfeyar v* A, Galliara and others, A. I. R. 1934 Bang 37 : 
"tel I. 0. 190 : 12 Hang. 150. 

(6) iFirni) Sooniram Ramniranjandas n. S. A. R. M. Chettyar (firm), A. I. E» 
1933 Bang. 363 ; 12 Hang 94 : 149 I, 0. 723. 

(i) CiiatutbhuJ t). F. 0 Kewalram, A. I. JR, 1931 Sind 179 ; 25 S. L. B. m : 
134 L C, 996. 

(8) Maharaj Kishore Khanna Batheriands Trading Society, A* L 1^ 
Gal 555 : 128 I. 0. 246. 

" ' (9) Me k Debtor. (19291 1 Oh. 362, 

(10; Me Miller, (1901) 1 B. 51* " ^ 
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engagements III pas ing debts in the ordinary coarse of business as they 
become doe and payment is called for (l). Refusal to pay a particular 
creditor IS not suspension of payment when the validity of the ^ debt is 
disputed (2). It is not suspension of payment even if the denial of the 
debt die to one particular creditor is deliberately false (3). 

Suspension of payment may be femporarf.—The leading English 
authority is Crook v Morley (4). The Earl of Selborne observed as 
follows : — “To suspend*’ in its natural signification, rather means something 
which may not be permanent than that which necessarily is so. A per- 
petual stoppage of payment would be a suspension and something more ; 
but to say that the word ‘suspension’ means nothing in this context but a 
necessarily permanent stoppage of payment, is a proposition to whi^h I 
cannot agree. A stoppage of business in the ordinary course, and of the 
payment of debts m the ordinary course, is so serious a thing in many, 
if not, in all businesses, certainly for example, in the business of a banker, 
that the Legislature might well consider it a sufficient reason for giving 
the creditors the power of treating it as an act of bankruptcy in itself, 
without entering into the question whether in conceivable circumstances 
and by conceivable methods it might not come to an end and business be 
resumed. I cannot but think that it would be doing violence to these 
words if a suspension of payments de facto whether in circumstances which 
might make it possible to resume them or in circumstances which might 
make that impossible, were not to be enough. 

The above statement of law has been followed in India ^5). Simi- 
larly it has been held that dishonouring of cheques upon solvent current 
account is suspension of payment even though payment be renewed at 
some future date (6)* 

Declaration of inability to pay—when it amoanis to notice of 
suspension of payment.—The two leading English cases are C/ookv, 
Moflfiy(7b and Clough v. Samuel (8). In the first case the debtor bad 
addressed a letter to his creditors which ran as follows: — “Being unable 
to meet ray engagements as they fall due, I invite your attendance at the 
Guild Hall Tavern, Gresham Street, City, on Wednesday next at 3 p. m., 
when I will submit a statement of my position for your consideration and 
decision.** 

As a result of this letter a meeting was held on the date specified 
a composition at 2s. 6d. in the pound was offered by the debtor but 
was refused by the creditors. The House of Lords, affirming the deci- 
sion of the Court of Appeal, held that the letter would naturally induce 


191. 


(1) Me Lamb, (M7) 4 Morr. 25, B2, 

(2) Earayan Das v- Cbiman Lai , A. I. B. 1927 AIL 286 : 


49 AIL 821 ; 102 I. C. 


(8) Ma Hagwe Suit and others Ko Fo Hla and another, A. I, B. 1935 
Bangoon 340 : 159 L C. 749. 

C4) mi A. C: 316, 8m 

(5) Banarsi Das Kapur Chand Maman Ohand Badha Kishan, A. I, B. 1933 
Lah. 113 ; J4l L 0. ; In the matter of a petition by Messrs. David Sasoon 

and Oo*, LM., Karachi, A. L B. 1^ Sind 246 : 95 I. C. 453, 

(0) (firm) Sooniram Bamniraniaiidas t?. Ohettyar, 12 Rang, 64 : 149 L 0. 723 ; 
A. L R. l-^l Bang. 868 ; Dwarka Das- Javet Mai David Sassoon, 121 1, 0. ^5 ; 
A, 1.1,1930 Sind 81 

(7) iimi) 4. 0. 316 5 U L L Q. B, 97 ; 65 L T. 389 : 8 Morvel 227. 

M asntrjM; b 4€% ij4; 12 

Maason 347 : 21 T* L. B. 
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the creditors to believe that the debtor intended to suspend payment of 
his debts and therefore amounted to a notice that he was about to suspend 
payment of bis debts within the meaning of the English Bankruptcy Act 
In the course of his judgment the Earl of Selborne cited with approval 
the opinion of Bowen, L J., in the case of In re^ Lamb, [(1887) 4 Morrell 
25] that the question always is : What effect would the circular produce 
on the mind of a creditor receiving it as to the intention of the debtor with 
regard to his creditors,’* and Lord Watson, one of the other judges, ob- 
served as follows : 

® ''A declaration of his inability to pay his debts may be made by a 
debtor to one or more of his creditors, in terms and under circumstances 
which do not suggest that be means to stop payment of his debts as they 
fall due. But that such a declaration may be couched in language which 
clearly implies that the debtor means to pay nobody in full, and to place 
Ms assets at the disposal of his creditors, does not appear to me to be 
doubtful.’’ 

The learned and noble Lord was of opinion that the words : 
*‘When I will submit a statement of my position for your consider- 
ation and decision” were confirmatory of the intimation conveyed in the 
first part of the circular, because they suggested that the sender would 
not be able to resume payments, or to carry on his business unless the 
creditors agreed to accept a composition. The same question of law was 
later considered in In re Reis (i). In that case the debtor, Reis, instructed 
his solicitor on 26th May, 1903 to see two of his largest stock exchange 
creditors with reference to his accounts with them. The solicitor inform- 
ed the two creditors that Reis would have difficulty in paying them the 
amount due to them on the date fixed for payment and that he had Reis’s 
authority to permit them, if they saw fit, to close their accounts with him 
immediately. At the suggesion of one of these creditors the solicitor 
communicated the same message, on behalf of Reis, to the only two other 
stock exchange creditors and gave them the like permission. In conse- 
quence of this all these creditors immeditaley closed their accounts and 
took proceedings to recover their debts and obtained judgments against 
Reis and thereafter a receiving order was issued against him on a petition 
presented by one of them. 

The question arose whether Reis had committed an act of insol- 
vency on 26th May, when he instructed his solicitor to communicate his 
inability to pay his stock exchange creditors and ask them to close his 
account with them, if they chose to do so. It was contended that the 
intimation sent by Reis on 26th May to his stock exchange creditors 
amounted to a notice that he had suspended or that he was about to 
suspend payment of his debts. It was, however, held that a statement 
by a debtor that he is unable to pay his debts in full is not by itself an act 
of bankruptcy, although it may be such if it amounts to a statement that 
he Intends to deal with his creditors as a body, and consequently it was 
held that the transaction of 26th May did not fall within this category: 
Stirling, L J., concluded his judgment on this part of the case with the 
following observation ; — 

*^The result is that in each case all the circumstances nadst be 
looked at ; and we have to find, beyond a simple declaration of inability 
to pay, some evidence of an intention on the part of the debtor 

— w 
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S. 6 payment of his debls ; tha^ is tc to abna'ui from paying his debts ss 
{g| they fall due, at least for a time ’ Vaupdian Wlllian s, L J , considered 
that ail that tae solicit-)! .^*as >b. ii behalf of the lyA!ikrii:)l, when he 
made the com name Jion to sojck "ixcbaii^e crodiior ^ w is lo ii^^otiate 
with particiahr creditors as re^mrd their p irticiiLir debts and came to the 
conclusion that the conduct of R ^is did not amount to a notice to the 
creditors th it he had susper^bd or intended to suspend payment of his 
debts. This judgment was affirmed by the House of Lords in Clough ih 
Samuel (Ij. There the Loru Chancellor observed that ; 

‘‘In order to he an act of bank‘"iiptcy it must be a notice and 
although the statute does not req are ray particul'Y forni^ of notice, still 
it must be a notice. I do not kno that the word ‘‘notice” can be made 
clearer than it is by any verbal explanation but it mnsl be a notice 
and that the debtor neither did, nor iiitenrkd to do any ^nch thirg as to 
notice to his credirois, or to any of tliem that he intended lo suspend 
the payment of his debtsT and further ‘‘but I think he had no intention of 
giving notice that he intended to suspend payment, from which an ordi- 
nary business man would infer that what Spyer (tlxe solicitor) said on his 
behalf, or what he said himacif, was a notice of intention to suspend 
payment of his debts. I daresay a burliness man wmuid infer that he was 
likely to do it, or perhaps thai he was likely even to become bankrupt, 
but he would infer that from the circumstances and not from anj thing 
said by either t^pyer or Reisd’ 

Lord Roberts m in discussing the same question expressed himself 
as follows : 

seems to me that in the conception of sub-section (h) with which, 
we have to deal, the suspension of payment of his debts is a specific and 
deliberate (in the sense of intentional) ac. of the debtor, and the suspension 
actual or intimated, must apply to all the creditors. It is something differ- 
ent from and over and above inability to pay. It is one of the several 
courses among which a debtor may elect when he finds himself insolvent. 
A man faced by a balance-'* heet which means certiin and speedy ruin may 
try to arrange with his more pressing creditors, or he may put off the 
evil day and stagger on leaving the stoppage of bis career to bo brought 
about by tbe action of others. Either of those courses is different from 
suspending payment of his debts.” 

The following principles are deducible from the exposition of law as 
given in the above two cases 1. The question is more one of fact than 
of law (2 y and where it is difficult to distinguish between an admission of 
insolvency and a notice of suspension, in such a case the rule is that 
each case must be decided on its particular facts and that it is the effect 
on the mind of the hearer that has to be judged (5). 2* The second is 

that a mere statement by a debtor that he is not able to pay is not neces- 
sarilya notice within the meaning of the Act that he is suspending or- 
is about to suspend payment (4). 3. The third principle is that one has 


847 * 2l LJ.K.B, 918 : 93 L.T. 491 : S4 W.R. 114 : 112 Manson 

AA Bmnmwmi Chettiar i\ MutMaluswami QMUiu, A. 1* E, 1928 MaA 903 : 

1 09 1* v,. » 

(i) D.varka Das Javer Mai n. David Sassooii, 3211.0,865: A,*!. B. 1930 

Slad 83. 

Kanbya Lai JBl,»rgava v. Bauwkri Lai, 4. 1. Bi l^a Oal. 269 : |66 1. 0, 
667. 
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to ascertain what the words used by the di^btor would reasonably and 
ordinariij mean to ihe muid of a crcidicor. To satisfy the requirements of 
th^ law we must look for an unqualiii^d, u iconditional notice from which 
aa ordiiiary man ot business would understand that jf the creditors refuse 
the debtor’s proposal foi a settlement, iLe debtor has no alternative but to 
SLispjtid payment 1 1 j. 4. Fna fourth is tnai in coiisiriimg the words of 
the debtor it lias to be ^een whether he has clearly indicated that not only 
is nn noi ^oiiig lo pay a pirticnlar creditor but that he intends to deal 
ulth his creditois collectively (2) 

TiiQsi p^iiicirles have neen folbwed almost u’liver^-'ally, without a 
single note of dissent, by .he Indian Courts ui uonstriimg the Indian 
Acts. 


tit tem-nis held amounting tc notice of suspension, — The follow- 
1 ]g stcitaments 'aken with the siirrouidiOL, circumstances have been held 
t 3 iraount to notice of su='pension : — 

I f) fhe debtors were being pressed tor payment of debts and they 
were unable to pay. On one of these occasions they invited the creditors 
and offered their property coiisistiug of two houses and garden to them, 
omitting the house m which the debtors \/erG living, m discharge of their 
dc*bts, but no settlement reached, A few days after, creditors again 
held a meeting and asked the debtors as to how they proposed to pay 
their debts. The debtors showed an iinwiilingnesB to place ail their 
property at the disposal of the creditors. All of them then went away 
agreeing to meet the next day. Next dav the ci[edii<^rs again came ; one 
of the debtors was sent for but be did not co ue The debtors were hope- 
lessly insolvent. On these facts it was held that the debtors had by their 
conduct and statements given notice that they were about to suspend 
payment (3). 

(&) A merchant said to bis creditors, ‘'If you do not accept my offer 
I shall har'e to ci ise my business**. These ivords amount to notice (4). 

(c) A request by the debtor to his creditors that they should not 
press fur payment till suco time as the market improves and in the alter-^ 
native an offer to settle at a certain percentage is sufficient notice under 
section 6 clause (g) (5), 

(d) Where the*person insolvent not only makes a statement that he 
IS nuable to pay bis debts, but further tells his creditors that he intends 
to deal with them collectively and not with one or more of them indivi- 
dually, such a statement clearly amounts to notice within clause (d) (6). 

(^) The debtors were m embarrassed circumstances and were not in 
the position to pay their debts. They called a meeting of their creditors 
and offered to mortgage their property to eiiabie them to meet their liabiliT 

(1) Owarfca Das 3 aver Mai David Sassoon, 121 1. G, 865: A. I. E, 19B0 Sind 
B3; Maitng Sein Nyun Dawson Bank, Ltd., ltT> I, (\ 0S6 : A L R, 1931 Rang, 

sn, 

(2) Lakh! Prasad Siiighaiiia v. ITgrah Misr, 13 Pat. 78 : 148 1. C, S9 * A. I. B, 
19S3 Pai46l ; Hardayan Das d JT^gau Nath, 152 I. 0. 655 : A, I. R. 1934 Pal 5^. 

(3) Eamasvvami «. Mntliialnswami, 109 I, < ',88 : A I. B. 1928 Mad. 9€3, 

(4) l>warka Das Javor Mai a David Bassoon, L B, 1930 Sind 88 : |2I I, Oi 

mk 

(5) David Sassoon and Oo.^ Ltd, Karachi, In the matter of, 05 L C. 154 s 
A I, E, 1926 Smd 246. 

(6) Gurmukh Singh m. Bam Pitta Mai, 112 1. C. 122 ; A I. A |» 
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§ ties aad negotiations were started for the purpose, but fell through. They 
further stated that they Intended to deal with the creditors collectively 
and not individually. It was held that the circumstances were sufficient 
to induce the creditors to believe that the debtor intended to suspend 
payment and it was therefore tantamount to notice to that effect within 
the meaning of section 6 clause (g) (i). 

(f) Where a judgment-debtor brought before the court at the instance 
of the Judgment-debtors under section 55 Civil Procedure Code intimates 
through his counsel that he intends to apply for an adjudication as an 
insolvent within one month and asks for an order of release under section 
55 clause 4 Civil Procedure Code, he thereby gives notice to that creditor, 
although he be not present in person and be represented by his counsel 
that he is about to suspend payment of his debts. He commits, as such, 
an act of insolvency within the meaning of the Act (2). 

(g) A statement by a debtor that he was utterly penniless and that 
he could not pay to a person from whom he had received a certain sum of 
money in consideration of his agreeing to take him as a partner at a 
future date in certain events was held to be sufficient to amount to an act 
of bankruptcy (3). 

ih) The debtors, who had become involved in debts, sold their pro- 
perty in order to meet their creditors and offered to make a rateable distri- 
bution among their unsecured creditors of the balance of the sale- proceeds 
after satisfying a mortgage-debt on the property. The intimation given 
to one creditor was to the eflfect that they would not pay anything to him 
unless he agreed to accept in full settlement the small amount which they 
offered. Held, there was a notice to suspend payment (4). 

(i) Where a debtor sent a registered post-card bearing signature 
through one of his creditors stating that there were so many debts that 
he was not able to make payment and it was useless for the creditor 
addressed to continue to make demands and that he might do whatever 
he liked in the matter. It was held that the post-card amounted to an 
act of bankruptcy (5). 

Slalements and acts not amoiinting to notice of suspension of 
payment 

L The fact that the debtor has called a meeting of the creditors 
and offered a composition is not sufficient notice (6). 

2. A statement by the debtor's solicitor that a receiving order will 
be applied for immediately is not sufficient notice (7). 

3* A communication to a creditor by a solicitor that he had received 
instruction from the debtor to issue circular letters is not sufficient 
notice (8). 


it) Banarsi Das-Kapur Ohand p. Maman Cband-Radba ICislian, A, I. R. 1988 
It 8 • 14 i X» 0, 

(2) Maharaja Klahore Khajma J^etherlands Trading Society, A. L E. 1980 
CaL 555 : 12« I. (\ 24$. 
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4« Thie mere fact that a person admits he owes money to a creditor 
and also admits that he is unable there and th"ii to pay the amount S, 6 
cannot possibly be read as the commission of an act of insolvency (Ih (lih 

5» Where in response to a letter by one of the creditors the debtor 
mentioned his inability to pay and suggested that money might be raised 
on some shares pledged with the creditor m order to meet the claim of 
the pressing creditors only and the debtor further expressed his willingness 
to a scheme of creating a trust for the liquidation of his debtSj it was held 
that there was no act of insolvency so as to support an insolvency 
petition (2). 

6. A debtor had collected his creditors and had there told them 
that If they did not want him to sell the property and pay them 
individcallyj they could take over the property and realise their debts 
by selling it themselves. It was held that this did not amount to a notice 
to suspend payment within the meaning of Clause 1 (g) (3). 

7. The debtors carried on business as cloth merchants and bankers. 

Four creditors went to the debtors and asked for payment of money « 

They were told by one of the debtors that they could take all the money 
he had but they asked for payment in full. Thereupon he said, can 

take all the money I have and for the rest you can take a mortgage on my 
dues or propertieSf whichever you like.*’ It was held that the statement 
could not be treated as a notice of suspension (4). 

8. Where the debtor informs creditors that he could not pay all 
at once on a particular day but requested for time and the words 
used were I—** I am unable to meet your demands owing to the peculiar 
circumstance, viz», that you are all demanding instant pay ment of your 
dues ; but give me time to satisfy you that I am perfectly solvent ” it was 
held that that cannot amount to a suspension of payment (5). 

9* The debtor, through his counsel, addressed a letter in which he 
set up an agreed arrangement for payment of the mortgage debt and wanted 
time to pay up the arrears according to the arrangement. It was also 
admitted that owing to the depression in trade the debtor was finding it 
difficult even to pay his employees and meet taxes regularly. On a consi- 
deration of all these circumstances it was held that the debtor did not 
give any notice of suspension (6). 

Clause (hb Imprisonment in execution of decree. -^This is one of 
the acts of insolvency which does not depend on the debtor’s volition* 

A creditor can, by this means, compel an insolvent to commit an act of 
insolvency. This act of insolvency is a continuing one. It begins when 
the man is imprisoned and lasts so long as he remains in prison (7)4 

(1) Veerayya v Doraiswamy, 110 I C 737 ; A. L R. 1928 Mad. 393. 

(2) Harkishan Lai u Peoples Bank of Northern India, A, I. R* 1932 Lah. 

UB; 1401.0.275: 14 Lah 117 0. A. 0. S. Ohettyar T. T. B. Ghettyar, 13 
Bang. 686 : 159 I. 0. 1055 : A t R 1985 Bang. 352. 

(3) Ladha Earn v Lurind Chand Lachman Das, 141 1. C. 276 ; Teerayya 
Boraiswamy, 110 I 0* 787 : A. I. E 1928 Mad 393 and Narayandas OWmaplal 
A. I B. 1927 Ail 266 : 49 All 32 l : KM t Q. 191 : 

(4) Lakhi Parsad Slnghania €?. Ugrah Misr, 13 Pat, 78 1 1# S. 0# 39 1, 

A. LB. 1933 Pat, 461. 

® S A. B. M. Chettyar Pirm, In the matter of, 149 X* 0* 19^, t, 4 h. % 
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(7) Karam t?. Jhanda^ I3l L 6* 118 A. L B. l$3i 4 



ACT C().MMlTTED BY AGENT. 

!r4 


Does an insolvency petition lie after deterniination of itwpriscin- 
S. isMefit an old Bombay case (l), which was under section 9 of Indian 
expjnsoivency Act, I 8485 it was held that the petition could be presented even 
after the discharge of the debtor from prison. 

In a later Bombay case, decided under the same section, it^ was 
held that the petition must be presented while the debtor was still in 
prison ( 2 ). Mulla has expressed his opinion that the older Bombay 
case IS not good law’ and has relied for his opinion on the words if 
he is imprisoned” used in the present section. The learned commentator s 
attention was however not drawn to section 9, clause (c), which enacts 
that an insolvency petition against a debtor may be presented^ wdthin 
three months of the commission of act of insolvency on which the 
petition is grounded The act of insolvency mendoned in clause (h) 
commences from the date of imprisonment and continues till the debtor 
is released. The period of three months prescribed in section 9 can 
begin at the earliest, from the date of imprisonment and at the latest, 
from the date on which imprisonment ends. The construction sought 
to be put by Mr. Mulla on the words *4f he is imprisoned” is ^ clearly 
in conflict with the express provision of section 9. I am fortified in 
this view by the judgment of Bhide, J. in Karam v. Jhanda (3), In 
that case Karam the debtor was sent to prison about the end of 
January 1929 and remained there till April 1929. The application 
for insolvency was presented in May 1929. The question before the 
court was as to whether the application was within time. It was con» 
ceded that if the period of limitation were to be computed from the 
date on which Karara was actually put in prison, the application was 
time-barred. It was, however, held that the act of insolvency continued 
through the period during which Karam remained in prison and that the 
application was within time. It is true that the present question was 
not directly before the learned judge nor the Bombay authorities were 
cited before him but the point was impliedly assumed. Interpreting 
the word **imprison** the learned judge remarked that according to the 
dictionary, the word **imprison” does not necessarily mean the first act 
of puling a person in prison but is also used in the sense of “detaining 
in prison”. 

S. 6 ; Explanation. — Section 6 enacts and defines the various acts 
of insolvency which a debtor may commit. The explanation extends 
the scope of the main section by enacting that for the purposes of this 
section the act of an agent may be the act of the principal. The 
explanation to section 9 of the Presidency-towns Insolvency Act contains 
the additional words, **Even though the agent has no specific authority 
to commit the act“; but this does not make any difference in substance 
between the provisions of the two Acts. 

It should also be noticed that the Legislature has used the word 
* and not “is”. It means that the act of an agent is not necessarily 
the act of the principal, but it may be if circumstances are such as 
to justify the imputation of the act of an agent to the principal* 

, English Law Difterenl^-* In England before the Act of 1913 it 
was held that the act of bankruptcy must be a personal act, and could 
not be committed by the act of an agent which the principal had not 

(j) In th^ matter of Thacker Bhagvandas Harjivan, (I®) 4 Bom. 439. 

ii) Me Ahmed Ismail MuushI, (1^) 26 Bom. felt ^ ‘ . 
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authorised, and of which he had no cognizance (1). The rule laid down S. 6, 
in Exparfa Blain was folio .ved in Cooke \\ Charles A Vogler Co ; both ©xp* 
these cases were of a foreigner domiciled and resident abroad, having 
business in England. In both of these decisions it was conceded that 
if the law had been different the courts would have had to take a 
different view. Section 8 of the Act of 1913 introduced the definition 
of the word "‘Debtor/’ which is now reproduced as subsection (2) to 
section 1 of the Act of 1914. For full and detailed^ treatment see com- 
mentary under section 7, under the heading “debtor.” 

In India the English rule has been departed from by the enact- 
ment of the present explanation. In India, therefore, a principal can 
be adjudicated on an act of insolvency committed by his agent. It does 
not, however, confer any new jurisdiction on the Indian courts in the 
case of foreigners doing business in India. This departure from the 
English law is obviously a necessary one. In India there is a class 
of agents called Gomashias. The gom ishtas do not always occupy the 
bare position of an agent There are many firms in India which are 
exclusively managed by them. The beneficial owners have no practical 
control over the firm and they are unknown to the customer. This 
was recognised by their Lordships of the Privy Council in Kastur 
Chand's case (2) and their Lordships refused to accept the view taken 
by the Calcutta High Court that the only case in which an act of 
insolvency committed by an agent could be imputed to the principal 
was where the act was expressly authorised by him or was one of 
which he had notice. The explanation to the section gives effect to the 
observations of their Lordships (3) . 

Cases falling under the Explanation. — In the first category are 
included all those cases where the act of the agent was committed 
with the express authority of the principal or where the principal had 
notice and previous knowledge of the agent’s act. Such cases will 
enable ihe creditor to obtain an order or adjudication both in England 
and India The second category comprises the acts of agents who 
come within the definition (given below) of special Gomasbtas In the 
ordinary course of business, it is not within the general scope of an 
agent’s power to commit an act of insolvency on behalf of his principal 
14). The mere fact of a person being an agent of a firm cannot in law 
entitle him to allow a creditor to obtain an order of adjudication, because 
he, the agent, purports to commit an act of insolsvency within the 
meaning of the section. It is incumbent on the court to require proof 
from the adjudicating creditor that the agent who is alleged to have 
committed the act of insolvency was expressly or imphdely authorised 
to do so, or thJit the ordinary course of the business that he carried 
on for his principal or that the nature of such business, was sufficient 
to Justify the court holding that the agent*s acts should be considered, 
in the circumstances, to be the acts of his principal (5). Applying 
this test it was held that a person who is acting merely as a clerk 
has no authority, either express or implied, to act as an agent, far less 

(1) Es Parie Blam, (1870) 12 CL B. m, 529; Cooke v. Oharlos A, Vogeler 
0o„ (1001) A. C. 102. 

&) Kaaturohand u. Dhanpat Bingh, (1896) 22 Indian Appeals 102 J 28 
Cal. 26. 

(8) Mulla, Pp. 101, 1(S. 

(4) A.Hagajppa o. Hagindas, 981. C. ; A.. I. R. 1^ Rotn. 8^- 

OfcettiaiSfirw, 10 Rang. 21S ; la t O. 

189 ! A. I, R. 1932 Rang. 101. 
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to do acts such as giving notice of suspension of payment on behalf 
of the principals of the firm (1). 

As regards the second category" of cases the earliest case is In re 
llurruck Chand (2J decided by the Calcutta High Court under the Indian 
Insolvency Act. It was held that a trader residing out of the jurisdiction 
of the High Courts but carrying on business at Calcutta by a Gomashta, 
can be adjudicated an insolvent under the Act, if his Gomashta stops 
payment and closes and leaves his usual place of business or does any act 
which, if done by the trader himself, would have rendered him liable to be 
adjudicated an insolvent. The exact position of the Gomashta and the 
powers he exercised in the carrying on of business are not fully given in 
the report. The point next arose in re Dhanpat Singh (3i, There D, a 
resident of Azimgunje, carried on business as a banker and moneylender 
in {amongst other places) Calcutta through bis Gomashta, who carried on 
the business on the second storey of the business premises having his 
residence on the third storey, the whole of the premises belonging to D. 
D having gone away on pilgrimage, the Calcutta business became involved 
and on the 6th February, 1893 P stopped payment and retired to the third 
storey, but was accessible to all creditors either in the ofBce where their 
business was usually carried on, or in the private room on the third storey. 
Upon such stoppage of payment telegrams were sent to D, who hurried 
back to Calcutta, and reached it on illh February, and took up his 
quarters in the same premises and subsequently had several meetings 
with his creditors. Two questions arose for decision. The first was that 
the stoppage of payment and the retirement of P to his rooms on the 
third storey amounted to an act of insolvency or not. This question was 
answered by the High Court in the negative. The second question was 
that, assuming that an act of insolvency had been committed by P, did 
the act of the agent bind the principal or not ? Following the English law 
on the point it was held that a man cannot commit an act of insolvency by 
an act of his agent which be had not authorised, and of which he had no 
cognizance. The case was taken on appeal to the Privy Council Sub* 
mm Kasioor Chani v. Dhanpat Singh, (4). Their Lordships agreed 
with the findings of the High Court on facts but they refused lo assent to 
iht legal proposition. They held that in some cases a gomashta*s act, 
without the principal having specifically authorised it, or having had 
cognisance of it, might bind the principal in a way as to make him liable 
to be adjudged insolvent In laying down the law, their Lordships made 
the following important observations ; — 

“The position of a gomashta differs in different cases. In some 
cases he may be little more, or no more, than any ordinary manager- In 
others he may represent the business so entirely that the beneficial owners 
have no practical cmtroi over it and are quite uuk i own to the customers, 
Mr. Justice Pigot states the possible position of a gomashta with even 
m ^re force thin doss Mr, Justice Broughton. He says: * It often 
happens that a large business is carried on for years by munib gomashta 
or by a succession of them in the name of principals who never are seen, 

(6) S. A. B M. Ohettyar Firm, la the matter of, A. I. B. 1033 Eaagoon 280 : 
140 L 0. 1038. 

(6) 5 Cal m* 

(?) m CaL 771. 

(8) (1898) m t A, 162 ; 23 dal* m* 
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or persoaally knowiij in connection with the business at all ; sometimes g | 
in the name of family firms the members of which are constantly fluctuat- 
ing from generation to generation and of which firms it is or may be ^ 
difficult to determine who are, at any given time, actually members/* He 
has himseif known a case in which a family owned a business for more 
than a century, the owners being counted by scores, and many of their 
kotis being managed by Goniashtas whose office passed from father to 
son, as though it were hereditary. Yet even in such a case as that he 
thinks that the principle of H? rruck*s case (1), would not be applicable. 

Their Lordships think otherwise. They cannot hold that the 
creditor of firms exclusively managed by Gomashlas have no remedy by 
way of insolvency, whatever the gomashta may do ; though he may make 
fraudulent conveyanceSj promote fraudulent executions, or, as in Hurruck’s 
case (2), lavant ^‘leaving the creditors to find him or his master if they 
could/* And yet that consequence must follow if the principle laid down 
by the High Court in this case be the true one. 

**It may be desirable that, as Mr. Justice Pigot suggests, the Legisla* 
ture should intervene. Their Lordships express no opinion on that 
subject. But in the meantime the Statute should be interpreted with 
reference to the facts of Indian life. And it is a question in each case 
whether the Gomashta occupies such a position that the owner must stand 
or fall by his acts, so that his fraud or his flight shall by imputation be the 
fraud or the flight of the owner or multitude of owners, for the purpose of 
bringing their case within the Statute of Insolvency. Their Lordships 
agree with the judges who have held that the Statute admits of application 
to such cases, and that to exclude it may lead to injustice and confusion in 
many cases/' 

In the above Privv Council case there has been drawn a distinction 
between an ordinary agent and an agent who has exclusive control of the 
business and occupies a such a position that the principal must stand or 
fall by his acts. Such acts may consist in executing a transfer for the 
benefit of the creditors, to defeat or delay creditors, or by way of fraudu* 
lent preference, or in departure from the principars usual place of busi- 
ness, or it may consist in giving notice of suspension of payment of debts. 

The proposition of law laid down above was followed in a Calcutta 
case (5) decided in 1904 and in a recent Ragoon case (4). In the last 
mentioned case it was held that the position of an agent or Aiyar of 
a Chettyar private bank in Rangoon is very similar to the position of a 
Bengali Gomashta, and he has authority to issue the notice of suspension 
of payment. 

In a Madras case (5) decided under the Provincial Insolvency Act, 
the explanation was applied, though no reference was made to the Privy 
Council authority referred to above. An act of insolvency by a co-judg- 
ment-debtor does not amount to one by the judgment-debtor himself (6). 
Where one of the receivers appointed daring the pendency of the partition 

(1) L Ii.B.5CaL605. 

(| I. li. B. i OaL 605. 

m In the matter of Wiffiam Watson, im , 81 Oal 761 : 77^ (I. t A., 184S). 

(4) Pirn Sooniram Ramniranjandas i?, B* A. E. M. Chattyar (firm)# A* I. B. 
im Bangoon 36a* 148 L 0. m : 12 Bang. 64. 

(6) KaiaiiSi BinghjI Bhai The Bank of Madras, W Mad* 698 : 31 I. O, 

A. 1$ B, 1916 M. 144. 

$) Chandra t. last India Coal Ca, UL, U t 0. BJ & ; U O, W. 
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proceedings of a joint family firm was its managing member, who had de- 
clared to the creditors of the firm after his appointment of receiver as such 
that the firm co jld not satisfy their debts and that they would be paid pro 
rata, on which the creditors applied for declaring the firm to be insolvent, 
it w'as held that as the firm was not in a position to pay its debts as they 
fell due and as the managing member admitted that fact to the creditors, the 
whole proceedings from institution of the partition proceedings constituted 
an act of insolvency, that the receivers appointed in partition proceedings 
were carrying on the wishes of the partners and must be considered agents 
of the firm and the partners must be bound by the act of their agents (I). 

Partner as agent. — The following passage from Mayne’s Law' of 
Partnership in British India correctly states the law on the subject : — 

“ The criterian. therefore, is whether the partner has committed the 
act of insolvency in his capacity as a partner of the firm and on its behalf, 
or in his private capacity ; whether or not the act of insolvency is in point 
of fact the act of the firm as well as his. If the former, the act of insolvency 
is of the firm. Where the debt is due by all the partners or by the firm the 
creditor may obtain an adjudication against all or any or one or more of them 
may in that case obtain an adjudication of insolvency. It is clear that any 
partner, whether nominal or dormant, and even a person who holds him- 
self out as a partner, but is not a partner in fact, may be adjudicated in- 
solvent. The reason is that all of them are personally responsible (2). 


Upon the authorities two questions have generally arisen for the con- 
sideration of the courts. The first is as to whether a firm comes within 
the definition of a debtor for purposes of section 7 and if so to what 
extent. The second question relates to the authority of a partner as an 
agent for committing an act of insolvency in order to bind the firm or the 
other partners of the firm. It is settled law that a partnership has in law 
no corporate personal existence distinct from that of its individual partners. 
At the same time in many places a distinction has been drawn between 
partnership property and the separate property of an individual partner. 
Similarly a partner has been given a private capacity as well as a capacity 
as partner of the firm. Here we are concerned with the second question 
only. 


A reference to acts of insolvency described in section 6 makes it 
apparent that certain acts of insolvency are committed in respect of 
property while others are personal acts of a person. In regard to acts of 
insolvency in respect of property, if it is established that the pronertvis 
partnership property and that it was transferred under clauses (a), [b) and 
(c) of section 6, or sold under clause (e) in such a manner as to bind the 

such, (other things being equal) can be adjudicated 


In cases where the act of insolvency depends on the personal act of a 
person. It is a question of fact depending on the circumstances of each oac A 
as to whether the partner committing the act was s.nch an agent as that 
his act may b e considered as the act of the firm or other partners - 


0. Kewalram, 134 I, 0. m: 25 S, UR. 
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The English law is different on this point as it is in regard to the 
Explanation in general. Under the English law the act of bankruptcy 
must be a personal act and it could not be committed by the act of an 
agent which the debtor had not authorised and of w^hich he had no 
cognizance. According to that law, to support an adjudication against a 
firm each of the partners must have committed some act of bankruptcy. 
Such act may be a joint act of bankruptcy ; but it la not requisite that they 
should have committed a joint act of bankruptcy, or that they should 
all have committed an act of bankruptcy of the same kind If, however, 
a joint act of bankruptcy is relied upon, it must be shown to be the act of 
all (l) The chief pronouncement, which has been approved of in many 
subsequent cases, is contained in the judgment of Brett, L. J. in Ex parte 
Blain (2). He says : — 


“It was said that a person may commit an act of bankruptcy by his 
agent, and that the partner m Ifngland was the agent of these foreign 
partners, and therefore they committed an act of bankruptcy by their 
agent in England, that is, by allowing the execution to go without satis- 
fying the judgment, and that, this having been done by their agent in 
England, they ought to be adjudged bankrupts. That assumes that a man 
can commit an act of bankruptcy by his agent whether he has authorised 
the particular act or not, and that assumption seems to me to be equally 
wrong. I think that a man cannot commit an act of bankruptcy by a 
particular act of his agent which he is not authorised, and of which he 
has had no cognizance In Mills v. Bennett one of three partners in a 
banking concern who resided at the place where the banking house was, 
and was the only partner who transacted the business, the other two 
residing at a distance from it, absenting himself from the banking bouse, 
shut it op and stopped payment, it was held that this was no evidence of a 
joint act of bankruptcy by all three.” 

These principles have been followed by the courts in 
India. It is not because the law in both the countries is the 
same, but because it is found m actual practice not to be different. 
It is impossible to say that there can be no case in which the act of an 
agent or partner in closing down the business and absconding from the 
creditors would be treated as an act of the principal or the other 


partners. There might be cases m which a court would be justified m 
certain circumstances in holding that the act of the agent or partner in 
violation of the section might and should be treated as the act of the princi- 
pal or the other partners (3). As a general rule it is, however, true that 
the act of a single partner, even though he be a managing partner of a 
firm, cannot be used for obtaining an adjudication order against the firm 
or the other partners of the firm- It is wrong to say, as it was said i» U 
Smd case (4), that where one partner gives notice that his firm 
suspended payment, it is prima facie a joint act on behalf of thf 


partners, and that the burden lies upon the other partner to show l^t 
were solvent and able to^ pay the debts of the firm for which 
liaWe. It is not within the scope of a partner’s authority 
ordinary course of business to commit an act of insolvency oh, 
the firm. It must be specially shown that in the eircumsla|i|gi g^ 

Bennett, (1814J 2 M, and S 556 ; 105 B ft. 485 ; V, ■ 

(1818) 8 Taunt. 200 : liO B. B- 860. . v ^ 

(2) a879) 32 Oh. D 522 : 41 I . t. 40 : 28 W. ft', 3^.'., , „ ^ 

1926 Mad. 206; Chandahaln Siva Reddi tk 
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^ case the position of the partner was such that by his acts the firm 
S. stand or fall. Following the general rule it has thus been held 

exp.fiiai when one of two partners departs from his usual place of business 
with intent to defeat or delay the creditors of the firm, an adjudication 
order cannot be made against the firm, even though the departing partner 
was the managing partner and the other partner was residing at a 
distance (I), unless the other partner also has departed with a like intent 
or done some other act of insolvency (2). Similarly the sale of the 
separate property of one partner, even though it may be in the execution 
of a decree against the partnership, cannot make the firm or the other 
partners liable for adjudication as insolvents. 

Case of a retired partner. — In All India Reporter 1930 Sind 83 
the question arose as to how far a partner who had retired from business 
but had not given notice of dissolution under section 264, L C. A. and 
therefore remained liable to some creditors of the firm, even after his 
retirement, is liable to be adjudicated insolvent on account of an act of 
insolvency committed by another partner after his retirement. The point 
was decided against the retired partner on the ground that section 264 
Indian Contract Act is a rule of estoppel and that the retired partner 
cannot be allowed to plead that he is not a partner ; and if an ex-partner 
cannot plead that he is not a partner, he cannot raise any plea such as 
want of authority, which may prejudice a petitioning creditor. The act 
of iosoivency relied upon in the case was notice of suspension of payment 
by one of the partners. It is submitted that the actual decision as well 
the ground on which it is based is wrong. It is one thing to say that 
a retired partner, if he fails to fulfil certain conditions of law, is 
personally liable to pay debts incurred by the firm after his retirement ; 
it is quite another to hold that he is bound by all the acts (including the 
commission of an act of insolvency) done or committed by the partners 
left in the firm. By implication of law he may be considered to be a 
partner for certain purposes but his position is not exactly that of the 
remaining partners. It is submitted that such a partner can be adjudi^ 
cated insolvent but not by virtue of a personal act of insolvency committ- 
ed by another partner. 

Firm in which minor is a partner — A person who is under the 
age of majority cannot become a partner by contract. He cannot 
therefore be a member of the firm as defined in section 239, I. C. A.* 
and so according to the definition he cannot be one of that group of 
persons called a firm. Under section 247, I. C. A,, he may, however, be 
admitted to the benefits of a firm but cannot be made personally liable 
for any obligations of the firm His share in the property of the firm 
is liable for the obligations of the firm and the share of which section 247 
speaks is no more than his right to participate in the property of the firm 
after its obligations have been satisfied (4). A minor* therefore, can, 
in no case, be adjudged an insolvent and the acts of the other partners 
as agents of the firm cannot create a personal obligation against him. 

Whether a firm, as such, can be declared insolvent in the firm 
name in which its business was carried on.— See notes under section 7 ; 


•It ^ Mohan Lai, (1926) 49 Mad, 189 : 1 1 0. 874 : A. L E. lUf 

Mad. 

(a Mahomei Hasham and Co., 75 I 0 203 ; A. I B. 1S23 Bom, 107i 
<3) Sanyasi Charaa Mandal v Erishnadlian Bonerji, A, I E 1922 P 0. 287 • 
491. A 108 : 49 Oal. 660: 67 1. 0. 124 ; Sliaw Wallace and bo., and another, ^ L E 
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Petition. 

1. Subject to the conditions specified in this Act, 
. . if a debtor commits an act of insol- 
venoy, an insolvency petition may be 
presented either by a creditor or by 
the debtor, and the Court may on such petition make 
an order (hereinafter called an order of adjudication) 
adjudging him an insolvent. 

Explanation. — The presentation, of petition by 
the debtor shall be deemed an act of insolvency within 
the meaning of this section, and on such petition the 
Court may make an order of adjudication. 

Analogous law. — This is sectioa 5 of Act 3 of 1907. The corres- 
ponding provision in the Presidency-towns Insolvency Act is section 10. 
In England an order of adjudication is preceded by the passing of a 
receiving order for the protection of the estate ; that is provided in section 
3 of the Bankruptcy Act 1914. 

Subject to the conditions specified in this Act — Sections 9 and 10 
lay down the conditions which must be fulfilled in order to entitle a 
creditor or a debtor respectively to present a petition for insolvency. 

“Debtor.” Aliens and Foreigners. — The definition of the word 
'debtor’ as given in section 2 sub-section 1 clause (a) is not exhaustive. 
In fact, though occuring in the ‘definitions’ section of the Act, it has not 
been defined at all. The exact meaning of the word “debtor” and the 
ascertainment of persons included in the word is very important, because, 
unless a person is a debtor, the insolvency court has no power to adjudge 
him an insolvent. The act, like the Presidency-towns Insolvency Act, 
is based on the English Bankruptcy Acts of 1S69 and 1883. The English 
Acts have been altered by including the definition of the “debtor” in 
section 1 sub-section 2 of the Bankruptcy Act, 1914. The definition 
as given in the Bankruptcy Act, 1914 runs as follows: — “The expression 
‘a debtor’ includes any person, whether a British subject or not, who 
at the time when any act of bankruptcy was done or suffered by him— (a) 
was personally present in England ; or (6) ordinarily resided or had a 
place of residence in England ; or (c) was carrying on business in 
England, personally, or by means of an agent or manager ; or [d) was a 
member of a firm or partnership which carried on business in England.’’ 
Before the enactment of this section, under the Acts of 1869 and 1883, 
the word ‘debtor’ was held to include only persons properly subject to the 
laws of England. The leading English cases are Bxparte Crispin (1), and 
Cook V. Charles A. Vogelar {2). In the latter case Lord Halsbury said : 

“I think the judgments of James, L. J, and Sir George Mellish laid 
down a broad substantial rule in dealing with such questions which I 
should be sorry to see departed from. English legislation is primarily 
territorial, and it is no departure from that principle to say that a 
foreigner coming to this country and trading here, and here committing 
an act of bankruptcy, is subject to our laws and to all the incidents which 
those laws enact in such a case ; while he is here, while he is trading, 
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even if not actually domiciled, he is liable to be made a bankrupt like a 
native citizen. And so, an Englishman by reason of his nationality is 
subject to the laws of his sovereign wherever he may be. But the 
territoriality, so to speak, of the bankruptcy law is by necessary 
inference imported into both the Acts by the generality of ^ its 
phrases. The words ‘debtor’ and ‘creditor* certainly cannot be^ sufficient 
to give jurisdiction to the English court of bankruptcy, because, if unlimit- 
ed, they should give jurisdiction all over the world in reject of debts, 
petitions, or acts of bankruptcy committed anywhere ; and it is a familiar 
maxim of the law, ''Extra territcnum jus dicenti non impune paretur. 

This principle will not however apply if the contrary is expressly 
enacted or so plainly implied as to make the duty of an English court to 
give effect to an English statute (I). This has been now done by section 1 
sub-section ^2) of the B. A., 1914. 


Under the old Bankruptcy Acts it was, therefore, held that a foreigner 
cannot be adjudged insolvent by an English court unless the act of 
insolvency was committed by him during his persona! residence in 
England. If the act was committed during his personal residence it was 
not necessary that he should be personally present at the time of the 
presentation of the petition against him. 

Indian law. — The old English law is the present Indian law. It 
would therefore follow that a non-resident foreigner cannot be adjudicated 
insolvent by a British Indian court unless he commits an act of bank- 
ruptcy during his personal residence in British India. Section 11 of the 
Provincial Insolvency Act cannot be invoked for conferring jurisdiction, 
which does not otherwise exist according to the rules of private inter- 
national law. Section 20, Criminal Procedure Code is similarly worded 
and it has been held that the operation of section 20 is limited to courts 
in British India and does not confer extra territorial jurisdiction on 
British Indian Courts. Moreover, section 11 assumes who a debtor is 
and does not purport to define a debtor. It only regulates jurisdiction 
under this Act in the area to which the Act applies, tbat is the whole of 
British India, except the Scheduled Districts. Vide section 1 of the Act. 

Minors."“Mmors are not debtors within the meaning of the Act. A 
minor is incompetent to contract (2), nor he can incur any personal 
liability by incurring debts or borrowing goods. Even where necessaries 
are supplied to a minor, his property and not his person is liable for the 
payment of the price (3). In England the liability to pay for necessaries 
is a personal one, and it is an open question in England whether a minor 
can be made a bankrupt in respect of debt incurred for necessaries (4). 
In India, however, it has been held that the law does not contemplate 
that an infant should be adjudged an insolvent, under any circumstances, 
even in respect of judgment- debts for necessities. Also, since a minor’s 
agreement cannot be ratified, he cannot be adjudged insolvent in respect 
of a debt contracted by him during his minority and purporting to be 
ratified by him after hi has come of age (5). An infant cannot be 
made bankrapt even on his own petition (6). If the infant is a partner in 


(11 Blain, (1879) 12 Ch. D. 582, 528, 

(2) Section 11, 1. 0. A. 

(3i Section 68, L 0. A. 

Soltykoff, (1891) 1 Q. B. 413. 

6) m parte Kibble, (1875) L.B. 10 Oh, App. S73. 
(6) jffie A. and M. fl 9261 Oh. 075 
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a finnj bankruptcy proceedings may be taken against the firm other than S. 7. 
the infant partner (1). 

The law has been now well settled by the judicial pronoHOcement 
of their Lordships of the Privy Council in Sanyasi Gharan Mandats 
Case (2) that in no circumstances can a minor be made personally liable 
for debts incurred by the firm in which he is a partner, though in certain 
circumstances his share m the property might be made liable for payment 
of the firm's debts. That was a case of a joint Hindu family governed 
by the Daya Bhaga School but the grounds on which the decision w^-as 
based are general, and the proposition laid down there admits of general 
application to the case of minors. For the position of an infant in a 
partnership in respect of bis liability for partnership debtSy ^ee infra. 

Married Womeo. — In England the status of married wmmen as 
regards their capacity to contract has been the subject of several Legis- 
lations ranging over a very long period In India under the personal law 
of the Hindus and the Mohatnadens a woman is competent to enter into a 
contract in respect of her separate property and can incur personal obliga- 
tions like any other person. As for others who are governed by the 
general law their position in India has been made fairly independent by 
section 20 of the Indian Succession Act, 1925, and the general provisions 
of the Married Women's Property Act, 1882. Section 20 runs as follows. 

*^No person shall, by marriage, acquire any interest in the property of the 
person whom he or she marries or become incapable of doing any act in 
respect of his or her own property which he or she could have done if 
unmarried.” It is enacted by section 4 of the latter Act that the wages 
and earnings of a married woman in any employment, occupation or trade, 
carried on by her and not by her husband, and also any money or ether 
property so acquired by her with the exercise of any literary, artistic or 
scientific skill, is to be deemed to be her separate property. Section 7 
provides that a married woman may maintain a suit in her own name for 
the recovery of the property of any description which is in law her sepa- 
rate property, and she shall have in her own name, the same remedies, 
both civil and criminal, against ail persons, for the protection and security 
of such property, as if she were unmarried, and she shall be liable to such 
suits, processes and orders in respect of such property as she would be 
liable to if she were unmarried Section 8 provides that if a married 
woman possesses separate property, and if any person enters into a contract 
with her with reference to such property, or on the faith that her obligation 
arising out of such contract will be satisfied out of her separate property, 
such person shall be entitled to sue her, and, to the extent of her separate 
property, to recover against her whatever he might have recovered in such 
suit had she been unmarried at the date of the contract. Section 9 absol- 
ves the husband from all liability in respect of obligations incurred by the 
wife before marriage. 

It will thus be seen that for all practical purposes the position of a 
married woman is the same as that of an unmarried one or a widow or a 


man» 


(1) Lovell and Christmas v. Beauchamp, (1894) A. 0. 607. 

(2) Sanyas! Charan Mandal u. Krishnadhan Banerji, A. I. R. 1922 Privy 
nounoil 237 on appeal from ^915) 42 OaL 225: 2S L 0. 830 ; donkey Pa r shad 0 . 
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S- T' Lunatics.— In the eyes of law a lunatic is not capable of forming 

an intent as is contemplated by some of the acts of insolvency mentioned 
in section 6. unless he does so during a lucid interval (1). He can, it 
seems, be adjudged insolvent in respect of a debt if he commits an act of 
insolvency whilst sane (2). In England where a person is found lunatic 
by inquisition, and an act of bankruptcy is suffered after the inquisition, 
as where the lunatic’s property in the hands of the committee appointed 
by the Court in Lunacy has been sold in execution of a decree against the 
lunatic (3), the Court in Lunacy will give leave to the committee in the 
name of the lunatic to consent to an adjudication in bankruptcy against the 
lunatic or to present a bankruptcy petition under the Bankruptcy Act (4), 
if it is for the benefit of the lunatic to do so. The same principles, it 
seems, would apply in India (5). But it is still an open question (6). 

Firm and its Partners, — The word “firm” has been defined in the 
Indian Contract Act, as meaning a collective name for persons who have 
entered into partnership with one another. It is only a convenient way of 
grouping a number of persons under one label. A firm has no corporate 
personal existence, apart from that of its individual partners. Provision 
is, however, made in Order 30, Civil Procedure Code for suits by or 
against firms and persons carrying on business in names other their own. 

It is expressly provided by section 119 of the British .Act, 1914, and 
section 99, Presidency-towns Insolvency Act that any two or more 
persons, being partners, or any person carrying on business under a partner- 
ship name, may take proceedings or be proceeded against under those Acts 
in the name of the firm. It has been further provided that in the case of a 
firm in which one partner is an infant, an adjudication order may be made 
against the firm other than the infant partner. The Provincial Insolvency 
Act does not contain any such express provision. In the rule-making 
power of the Local Government under section 79, for carrying into effect 
the provisions of the Act it has been expressly provided that rules may be 
framed for regulating procedure to be followed where the debtor is a firm 
This lends support to the view that under the Provincial Insolvency Act a 
firm is a debtor and can be treated as such. 


The mere absence of a provision similar to section 119, Bankruptcy 
Act, 1914 and section 99, Presidency-towns Insolvency Act, it appears, 
does not make any difference. In actual practice, however, advantage has 
been taken of the rule making power given by section 79 and nearly all 
the High Courts have framed rules on the subject. Under the old Act 3 
of 1907, there was no provision even as to rule-making in the corresponding 
sections!. Under the old Act it was accordingly held that an order of 
adjudication could not be made against a firm in the firm name (7). Under 
the present act it has been held by the Lahore High Court, relying on 
section 79, Provincial Insolvency Act. that even firms as such can be ad- 
judicated (8). 


(1) Oiispe V. Perrit, Willes, 467. 

(2) Anon (1867), 13 Ves. 590 : 33 B.B. 415, 

T. 9^‘ pavfe Cohen, (1879) L. E. 10 Ch, 

D. 183 ;j|ePaniham, (189.5) 2 Oh. 799,8.0. (1896) lC!h. 836. 

(4) Be James, (1884), 12 Q. B D. S32. 

©7 As to Eules unfer the PJ. A. see Bom. Buie 159, and Oal Buie 156. 
Cornish Offloial Eeoevier of Ooimbatore, 1930 M.W. 651, per 

is Oharan Saha v. Hari Mohan Basak, A. L E. 1920 Oal 964; 58 1.D. !5i31. 
447' Bsaeiver Rawalpindi, A. I. B. 1929 |<ah. 
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Effect of adiudging a firm losolvenl. — Adjadication of a firm 
means the adjudication of its individual members (1). The order operates 
as if it were an order made against each of the persons who at the date of 
the order was a partner in the firm. To support an adjudication against 
a firm, each of the partners must have committed an act of insolvency. 
If a joint act of in^iOlvency is relied upon, it must be shown to be the act 
of all and the petition should be founded on a joint debt (2). An adjudi- 
cation order may be made against the firm, though the firm is dissolved, if 
the debts of the firm have not been paid. So long as there are debts of the 
business being discharged and assets being got in, a business must be re- 
garded as still being carried on. The appointment of a Receiver cannot 
prevent the order of adjudication being made. The Legislature could not 
have intended that an insolvent firm should be allowed to evade its res- 
ponsibilities and obligations by the device of one member of the firm bring- 
ing a suit against another member and applying to the court to appoint a 
receiver (3). 

A minor cannot be adjudged an insolvent. Where therefore a minor 
is a partner in the firm, the proper order to make is to adjudge the firm 
bankrupt other than the minor (4). Where a person carries on business 
in the name of the firm, a petition may be presented against him also in 
the name of the firm. 


Joint Hiocixi Family. — We have seen above that a firm can be 
adjudged insolvent in the firms^ name. The institution of joint Hindu 
family is peculiarly Indian. It has some resemblance to the organisation 
of the family with a single person as the head in Roman Law but we find 
no parallel to it in England. The Indian Insolvency Acts are based on 
English Acts and it appears that at the time when these Acts were passed 
into law the facts of Indian life, which are essentially different from those 
prevailing in England, were not given sufficient consideration. The result 
has been that the British Indian Courts had to experience, 
and they are still experiencing, great difficulty in applying 
legal provisions based on English law to the peculiar conditions 
of India. The institution under consideration has given perhaps 
the greatest difficulty and it is only recently that the law has been some- 
what settled. 

The Indian Acts provide fora firm but in England as well as in India 
a firm is a creature of contract and the relations of the members of the 
firm are governed and regulated by express agreement. In a joint Hindu 
family, however, the parties are placed in a definite legal relationship by 
birth or by natural circumstances. A joint Hindu family firm is not a 
firm in the sense in which that word is used in the law of partnership. (5) 
In A. L R. 1934 Cal. 810 6), it was held that a Hindu undivided family 


(1) A. I, R. 1929 Lah. 447 supra; Official Receiver Harayan Dass Lota Ram, 
A.I.R. im Sind Bl : 89 I. C. 493. 

(2) Puniah v* Resarmal, (1927) 50 Mad. 256 : 99 1. C* 185 : A, I. R, 1927 Mad. 
124. 

(3) Gokuldass Goverdhan Dass v. Dwarkadass Goverdhan Das, A. I. E, 
1925 Mad. 1249 : 85 I. C. 489. 

(4) Lovell and Christmas d. Beauchamp, (1894) App. Gas. 607 ; Ea parie 
Beauchamp, (1894) 1 Q.B. 1 ; Shah Wallace & Co , A. I. R. 1927 Sind 18, 

(5) Sanyasi Qharan Mandal v, Krishnanandan Banerji, (1922) 49 1. A. 108 : 49 
Cal. 560: 67 I. 0. 124: A. I. R. 1922 F. 0. 237 ; S, 5. Indian Partnership Act, 1932 ; 
V, B. 0 T. V. B. Chidamharam Ghettyar C- A. P. G. Mutaya Ghefetyar, A. I. B. 
1936 Rangoon 160, (It was held that a joint Hindu family business is not a firm 
within the meaning of S. 99,rPt. L A. 1909.) 

(6) Lai Ohand Amonmai «?. M* 0, Bold & Oo., 61 Cab 975 ; 152 L 0. 99L 
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carrying on business is not entitled to sue as a firm under Order 30, 
Civil Procedure CoJe, The remarks of the learned judge in that case 
can be quoted with advantage to throw £ light on the matter under con- 
sideration. The soit was brought in the firm's name ; it was admitted that 
the members were partners not because of any contractual partnership but 
by virtue of the fact that they were all members of a joint Hindu Mitak- 
shara family. The learned Judge remarked. 

A firm may not be an entity known to the law as the com- 
pany or a statutory^^ corporation is known to the law, but neverthe- 
less this term firm has been defined by section 239, Contract 
Act which by a definition of the word partnership makes it clear 
that agreement is necessary and says ; *^Persons who have entered 
mto the partnership with one another are called collectively a firm/* 
There may be, and no doubt are, certain elements common to a joint family 
business and to a partnership firm as so defined, but there are also very 
important distinctions. For instance, a joint family business does not 
involve agreement at its inception, children are born into it l nor is it dis- 
solved by death as is the case with a contractual partnership. Another 
point to 'which my attention has been directed is that a Karta of a joint 
family business may sue alone in his own name on behalf of his business 
which IS not permissible in the case of a partnership, for no one partner 
may sue. Either all may sue in their individual names or they may sue 
collectively in the name of the firm as prescribed by 0. 30.” 

From what has gone before it follows that an insolvency petition 
cannot be presented against a joint Hindu family firm as such. The 
members of the joint Hindu family can be treated as individuals only and 
f be made personally JfabJa for the debts due 

adjudged insolvent (1). They are to be treated as 
jomt debtors The personal liability of the members has to be determined 

S-enfi hYiS Hindu law. Generally it is only the manager, 

, 1 w Tl member of the family, who 

IS personally liable for the debts incurred by the manager on behalf of 

the family. In cases where the debts are contracted for family purposes 

the other members of the family are liable to the extent of their sSres 
m the joint family property only. The adult members of the family can 
render themselves personally liable by taking an active part in the 
business or otherwise (2). A minor member cannot be a irtner bv 

contract and he cannot be personally liable for deL incurred by the 

Hindu trading family for the nf fhA k,,,,: j incuirea oy me 

Even if he lakes la actire" irt in the T minor ty. 
ytaining majority he cannot be adjudged insolvent i“respeS'oT"Lsrness 

was re^atlmd ^ bis minority (3). In the last mentioned case it 

section^247, 'cJntracf'^Acrtave^eM uSd' owin°g%?"th 
minors under the Act to enter into the aerepmont^f^. the incapacity of 
in section 239. They do n“ app°y lo^C S„r PmoTship de^ibrf 
trading family. The interest of a minor in a joint 

whether existing at the date of bis birth f I ^ business, 

nunority is aonnired by y irtne '’Ij t'^belU^^S tW/; 


A. I 


«. 0. A. P. 0. Mucaya Ohattyar, 


. B. IM Eang. IfiO. ' (ThlreTsT^ataablS^^ 

(S) Official Assiguee of MAdras -wj, 

41 Mad. 824: 49 1. 0. 230; V. E 0 T y ni ^ 'i- - 

Miilaya Chetivar. A. T R d^mbaratii OheiiyaT C. A» F. C. 
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and does not depend on any agreement on his part or on his admission by 
the other members of the family to the benefits of the partnership. 5® 7® 
Consequently such minors are not governed by sections 247 and 248, 
Contract Act, Further, the fact of a minor helping in the family business 
does not constitute admission to the benefits of the partnership within the 
meaning of section 247, biu may be referred to his position as a minor 
member of the family. 

The operation of section 248 should not be extended beyond the 
cases which directly fail within it so as to impose on the members of 
Hindu family a personal obligation for debts contracted in the family 
business during their minority.” 

A. L k. 1926 Mad. 133 ( 1)9 and A. L R> 1928 Lah, 354 (2) appear 
to lay down that a son can be adjudicated insolvent for a ^^debt due 
from a father. Mr. Mulla has doubted the correctness of the Madras 
decision and I agree, with respect, with him. In the Lahore decision it 
was found as a fact that the debts were not due by the joint family, that 
is for which the joint family is liable. The statement of law was made 
as an obiUr dicta. The court did not apply its mind to all the aspects 
of the question. The Madras decision was explained in A* L R, 1927 
Mad. 922 (3), where a Hindu incurred certain liabilities and died and his 
son succeeded to the assets of his father and a decree against the son as 
representing his father was obtained, it was held that the debt is not 
personally enforceable, the son cannot be adjudicated an insolvent* The 
Lahore ruling was dissented from in A, L J2. 1931 Mad, 788 (4). It was 
held there that the son of a Hindu father who dies after incurring debts 
on promisory notes cannot be adjudged insolvent on account of his liability 
as a member of the family to pay those debts out of the family properties. 

The ground of the decision was that a liability to pay the debt of the 
family which involves only liability to satisfy to the extent to which the 
family property will go cannot be held to be a personal liability involving 
liability of his separate or self-acquired property which is a necessary 
foundation for adjudication. Until there is a personal decree under section 
52, Civil Procedure Code a decree, against a person as the legal represen- 
tative of another does not make him liable to adjudication nor can such 
liability be proved in the insolvency of the legal representatives unless it is 
first crystallised into a personal liability in accordance with section 52, 

Civil Procedure Code (5). Special circumstances may, however, exist 
where the members of a family other than the manager may also be 
personally liable for family debts. For an instance see A. L R, 1929 Mad. 

573 (6), where members of a family were found to be trading together In 
a joint firm and were held to be personally liable for the debts of that 
firm. 

If lie commits an act of insolvency* — Unless the debtor commits an 
act of insolvency the insolvency court canoot intervene in his affairs. It 
Is the very foundation of the court^s jurisdiction* It is, therefore, absolutely 

(1) M. A, B. E. M. P. Muthu Verrappa Chettiar v, IJ. K, Sivagiirunatlia Filial. 

(%) Paras Bam v, Amir Ghand, 109 I. C. 464, 

(B) Bagasubramania Mudali, B. Baxasimliachariar A, I, B. 1927 Mad. 022* 

(4) (Kalagara) Purnayya Cherukuri Basava Kottayya, 135 I. G, 31 ; urn also 
Balu Bam Gitwar Singh. A. I. B. 1980 Lah 592* 

(5) F* A. A. Chettyar Firm v, T* B. H, Chettyar Firm, 12 Rang. 662 : 152 I, G. 

558 J A. I. B. 1934 Bang. 162. 

(6) Somasundaram Ohettiar Kanoo Ghettiar, 118 I, 0. 494. 
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e m necessary that an application for the adjudication of a debtor by a creditor 
a« #* ground that an available act of insolvency has been committed must 

definitely allege that an available act or acts of insolvency were committed. 
It is not sufficient to make some vague allegations in the petitionj and then 
endeavour by means of evidence to prove that certain available act of 
^ bankruptcy had been committed (1). If an act of insolvency is not set 
out in the petition, the petition is incompetent ; it is not a question of 
mere verbal defects coming in the way of a petitioning creditor (2). 
Therfore persons ought not to be adjudicated on acts of insolvency which 
have not been relied on by the petitioning creditor (3). In a proper case the 
insolvency court can however grant leave for amendment of the petition. 
An insolvency petition was grounded on the sale by the debtor in favour 
of his wife which was alleged to be nominal and collusive. Leave to 
insert a paragraph in the petition was prayed for that even if the court 
should hold that the debts referred to in the sale deed are true, the transfer 
was nevertheless a fraudulent preference and void as against the receiver. 
The amendment was allowed even though the amendment was asked for 
after the expiry of the period of limitation prescribed for the main 
proceedings (4). A petition was presented for the adjudication of two 
majors, four minors, and two widows as insolvents. The same having 
been dismissed on the ground that it was wrongly framed, the petitioner 
appealed and impleaded the two majors and one widow only, The petitioner 
alleged that those three persons incurred a joint liability and alleged 
certain acts of insolvency on their part. It was held that the proper 

procedure for the lower court was to allow the petitioner to amend 

his petition by striking out the names of unnecessary persons (5). 
A petition by a creditor for getting his debtor declared insolvent, 

in which it was alleged that the debtor had executed a collu- 

sive mortgage with intent to defeat or delay his creditors and 
which was presented within three months of the execution of the 
deed, was returned by the court on the ground that it was not accom- 
panied by the mortgage deed. The petitioner was directed to refile the 
petition along with the necessary papers within two weeks of the order. 
The petitioner refiled the petition within the period prescribed by the 
court. An objection being raised that the petition had been filed more 
than three months after the date of the mortgage deed, the lower court 
dismissed the petition on that grcfund. It was held, that the order dis- 
missing the petition was erroneous and the petitioner should not be allowed 
to suffer from the wrong practice of the court to which he had recourse, 
when it returned his petition ; the petition presented for the first time 
being within time, the order passed by the court could not be used to the 
prejudice of the creditor, and the presentation of the petition along with 
the necessary papers related back to the date on which the original appli- 
cation was presented (6)* 

Single petition against more than one debtor.---In Sarad 
PrmaduM v, Kam Sukh Chand (7), a case decided under Chapter 20 

(I) Alagappa ©. Ifagindas, 98 I. C. 431 : A. 1, R* 1926 Bom. 388. 

m Vasanii Miilji, 96 1. 0, 485 : 50 Bom. 624 : A. I B, 1926 Bom. 405. 

m Kondappa v. Fullapa, 119 L C. 46 : A. I. K 1929 Mad, 910 {1} ; Gangadhar 
Sherkhan, 159 I, C. 529 : A. I, B. 1985 Posh. 168 ; Gobindram Kedamath u, 
Farmanand Dewanohand, 153 1. 0* 8S2 : A. I. B. 1934 Sind 177. 

(4) Balkrisbnalal JanMprasad Hyath Khan Saber, 144 1.0.44: A. I, R. 
1983 Mad. 608 ; see also 67 M. L. J. 924. 

(5) Ram Krishan u. Ilam Bin, 180 L 0. 78B (1) i A. 1. B. 1931 Lah. S84* 

(6) Manaa Ram Khair Mohammad, A. I, R, 19M lak 591. 
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Civil Procedure Code, it was held that a single application against several 
debtors who were jointly liable cannot be made. This case was followed S. 7 
and applied to the case where the debtors were members of a joint 
Hindu family (1). The question as to whether partners of a firm can be 
proceeded against in the name o£ the firm under the Provincial Insolvency 
i\ct on a single petition was left open. 

These cases were dissented from in Mad, 810 (2), a case decided 
under the Act III of 1907. Reliance was placed on section 47 (section 5 
of the present Act), and the general principles of Order I, Civil Procedure 
Code relating to joinder of parties and causes of action -were applied. In 
expressing his dissent from the above-mentioned judgments Sadasivaiyar, 

J. made the following important observations : — 

^^Kali V. Hari (3) merely follows what the learned judges who decided 
that case considered to be the principle of the decision in XJkil v. Ramsuhh 
Chandra (4) though they admit that the latter case was decided under 
chapter XX of the Code of Civil Procedure and not under the Provincial 
Insolvency Act. Turning to Ukil v. Sukh Chandra f5' Vfr Justice Mukerjee 
who delivered the judgment of the Bench in that case merely points out 
several inconveniences which should arise in many cases from entertaining 
a single application directed against several persons to adjudicate them In- 
solvents and the inconveniences of holding a single trial on such a petition. 

But I think the learned judge (with all respect) ignores that there would 
be grave inconveniences also in many cases in holding separate trials 
where the debt due to the petitioning creditor is a joint debt of all the 
persons sought to be adjudicated insolvents and where the latter have been 
guilty of a joint “^ct or joint acts of insolvency. The fact that section 8 
of the Insolvency Act provides for consolidation on the ground of con- 
venience eveH in cases where distinct petitions are obligatory shows 
that the argument on the ground of inconvenience should not be given 
too much weight. As I stated, the test is whether if the application was 
treated as a suit, that suit would be bad for multifariousness, that is for 
misjoinder of different causes of action against different defendants. If 
no such objections can be successfully advanced, a single application is, 
in my opinion, maintainable in that case. Of course, we should confine 
ourselves to the allegations in the petition to find out whether the objection 
of multifariousness is sustainable. 

The above view has been followed in cases decided under the present 
Act. There is no legal bar to a single application being made by a creditor 
for adjudicating two or more persons as insolvents if they are jointly liable 
on a debt or have committed a joint act of insolvency. The question how- 
ever whether such an application should be jointly tried and decided 
will depend on the facts of each case. 

The proper test to be applied to such a case is to treat the petition 
as a suit as it should be under section 3. If the suit Is bad ^for multi- 
fariousness, the petition should not be proceeded with. But if it is free 
from this defect the court should try it and if it comes to the conclusion 


(1) Kali Charan Saha Hari Mohan Basak, A. I. R* 1920 Cal. 964 ; 68 1. C. 501 

A case decided under Act III of 1907. ^ ^ .-vt r, 

(2) Bolisetti Mfimayya u. Kolia Kolayya, A. I. R. 1921 »Mad« 294 : §0 1. 0. 910 : 
44 Mad. 810. 

10) A. I. B. 1920 Cal 9B4 ; 58 1. C. 5BH 

(4) (i905)2aL.x aia 

(5) (1905) 2 5. 018. 
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g g that ail the debtors or some of them should be adjudicated insolvents, it 
should pass an order to that effect (l). This principle has been applied 
to the case of joint debtors (2), two partners in a firm (3) and members 
of a joint Hindu family. 

In order to sustain a joint petition against two or more persons, it 
is necessary that some act of bankruptcy shall have been committed by 
each of them. This may be a joint act of bankruptcy ; but it is not 
requisite that the^* should have committed a joint act of bankruptcy or 
that they should all have committed an act cf bankruptcy of the same 
kind ; and in order to support a joint petition against all the members of 
a firm, the acts of bankruptcy must have been committed during the 
continuance of the joint debt, and the petition must be founded on a 
joint debt (4). 

Single petition by more than one debtor or creditor. —Section 13, 
General Clauses Act provides that in all Acts of the Governor-General 
in Council and regulations unless there is anything repugnant in the 
subject or contest, words in the sigular shall include the plural, and vim 
versa. The words “debtor” and “creditor” as used in this section and 
section 10 may be interpreted in plural An application by more than one 
debtor or creditor (5) is, therefore, competent unless it is bad for multi- 
fariousness, that Is to say, for mis-joinder of causes of action or of parties. 
Hence a joint petition by three brothers for adjudication is competent, 
unless the joint petition, treated as a plaint, would be bad for multifarious- 
ness (6). 

The Court may make an order. — For full notes see commentary 
under sections 9 and 10, 


Explanation : petition by debtor is an act of insolvency.— In a 
petition by a creditor it is necessary that he should rely upon a patticular 
act or acts of insolvency committed by the debtor. In a petition by the 
debtor the mere fact of the presentation of the petition is an act of insol- 
vency. On the debtor’s petition the court has to see only that the condi- 
tions of section 10 are fulfilled. In this connection also see section 10 


8 . No insolvency petition shall be presented 


Exemption of cor- 
poration, etc., from 
insolvency proceed- 
ings. 


against any corporation or against any 
association or company registered 
under any enactment for the time 
being in force. 


(1) Kala Earn v. Gitvjai Singh, A. I. B. 1930 Lah. 592 : 126 I. 0. 446. 

(2) Anant Kumar Saha Sadhu Charn Saha, A. I. E. 1926 Cal. 284 : 87 I. 0. 
751 ; MaungKyi Oh ©. S. M. A. L. Arunachallam Ohetty, A. I. E. 1925 Bang, 86 : 
8 Bang. SO : 84 I. C. 988 ; Maung Hmoot v. Official Eeoeiver, Mandalay, A. I. R. 
1987 Rang. 278 ; Gadi Bhikaji Govindas Baunji, A. I. E. 1937 JSag. 127. 

(8) Bavid Sasoon and Co., in the matter of, A. I. R. 1927 Sind 165; 100 I. 0. 389; 
Punmah Sagarajee Kasar Mai, A. I B. 1927 Mad. 124 : 99 I. 0. 185 : 50 Mad. 266; 
Maung Eyioh c. S. M. A. L. Arunachallam Ohetty, A. I. B. 1926 Bang. 86 : 84 I. 0. 
» ; 2 Bang ; Muthu Veerappa Chettiar ®. Siva Gurunath Filial, A. I. B, 1926 
M^. 133 ; 49 Mad, 917 ; In the matter of David Sasoon and Co., Ud., A. I. B. 
1927 Smd 1»; Ram Krishan Ham Din, 130 1.C. 7^ (11: A. I. B. 1^31 Lah. 384- 
(4) Wrthams on bankniptoy, l3th edition 186 ; Alamuri Punnlah «. Sagarajee 
Kasamal P.rm, 99 I. 0. 185 : 50 Mad. : A. I. R. 1927 Mad. 124. 

(51 S. 9 (1) Cl. (i). 

irj t'a H^don Saha ® Nikunja Behari Das, A. I. 1936 Cal. 174 

154 1. C. *75 ; Maung Hmoot ». Offioial Beceivej-j A. I, R, 1937 Kang, 276. 
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History and analogous law.— It repioduces section 6(6) of the g 
Act 3 of 1907. It corresponds to sections 107 and 126 of the Pt. I. A. 
and Bankruptcy Act, 1914, respectively. 

Object — The reason for this section is that a joint-stock company or 
a limited company is governed by the special liw of the Indian Companies 
Act, Act VII of 1913, which contains a special procedure for winding up 
the same in case it is carried on at a loss. In England companies 
are wound up under the Company (Consolidation) Act, 1903 ; as to limited 
partnerships formed under the Limited Partnerships Act, 1307, the enact- 
ments relating to bankruptcy, subject to such modifications as may be 
made by general rules, apply to them as if they were ordinary partner- 
ships (l). 

9. (1) A creditor shall not be entitled to present 

Conditions on which an insolvency petition against a 
creditor may peti- debtor unless 
tion. 

(a) the debt owing by the debtor to the creditoi, 
or, if two or more creditors join in the peti- 
tion, the aggregate amount of debts owing 
to such credibor.s, amounts to five hundred 
rupees, and 

(b) the debt is a liquidated sura payable either 
immediately or at some certain future time, 
and 

(c) the act of insolvency on which the petition 
is grounded has occurred within three 
months before the presentation of the peti- 
tion. 

(2) If the petitioning creditor is a secured credi- 
toi’, he shall in his petition either state that he is willing 
to relinquish his security for the benefit of the creditors 
in the event of the debtor being adjudged in.solvenb, or 
give ail estimate of the value of the security. In the 
latter case, he may be admitted as a petitioning creditor 
to the extent of the balance of the debt due to him after 
deducting the value so estimated in the same way as 
if he were an uu secured creditor. 

Conditions on which creditor may petition. — We have seen under 

section 7 that an insolvency petition may be presented either by a creditor 
or by the debtor himself. Section 9 lays down the requisites of a creditor’s 
petition In order that a creditor s petition may succeed it is esentiab 
firstly, that the debtor shonld have committed an act of insolvency (Sec- 
tion 7) (2), and, secondly, that all the conditions laid down in section 9 (i) 
(a), (6) and (c) should be fulfilled. 

(1) Bingwood^s f rinoiples of Banferuptcy. 

Mohammad^Yar Khan FuranPurehad, I. B* 1935 AIL 416. 
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These are the only conditions which the creditor should be called 
upon to fulfil ; the court should have no concern with the petitioner s 
motives^ or whether the adjudication is likely to benefit him (1), 

The mere fact that the petitioningf creditor is actuated by a motive 
other than the mere desire to obtain a distribution of the debtor’s state 
in insolvency, e by a wish to put an end to a partnership with the 
debtor, does not constitute an abuse of the process of the court nor is it a 
fraud upon the court. Motive cannot in itself constitute fraud. Courts 
of justice have no concern with the motives of ‘parties who have asserted 
a legal right (2). 


Nor is it necessary in the case of a creditor, as it is m the case of a 
debtor, to prove that the debtor is unable to pay his debts while petitioning 
for adjudication 13). The rule laid down in Muni Lai v, Iltra Lai (4\ 
that a man can cnly be declared insolent if he is not in a position io pay 
his debts, is not good law. Similarly a person cannot be adjudged 
insolvent on the mere ground that his assets are less than his liabilities. 
The reason is that inability to pay one’s debts is not an act of insol- 
vency is). 


Who- can be a petitiooing creditor.— The creditor includes a judg- 
ment creditor (section 2 . The definition given there is not exhaustive. 
As a rule a person who can commence an action in respect of a debt 
against the debtor can also make a petition in insolvency. The following 
persons have been held to be good petitioning creditors ; — 

1. Sole creditor, If the debtor has only one creditor, he can move 
the insolvency court. That he has only one creditor is not a sufFfcient 
ground for saying that bankruptcy proceedings cannot be maintained 
against him. The reason is that in insolvency one miy be able to set 
aside transactions and get in assets which could not be set aside or 
go in without an adjudication of barrkruptcy (6). 


2. Incorporated company. — A company incorporated under the 
Indian Companies Act, 1913 may be a petitioning crediter (7). The petition 
must be in the name of the company. If it is in liquidation, the petition 
must be in the name of the company and not of the liquidator (8). A 
company may petition against one of its share holders (9). 

3. Firm. — We have seen in commentary under section 7 that a firm 
can be adjudged insolvent in the name of the firm. Under Order 30, Civil 
Procedure Code, a firm can sue and be sued in the name of the firm. An 
insolvency petition can, for similar reasons, be presented by a firm in the 
name of the firm through any one of its partners. It is, however, not 
competent for a partner to be a petitioning creditor in bis own name in 
respect of a debt due to the firm 

4. Joint Hindu Family,— A joint Hindu family is neither a Brm in 
the sense in which it is used in the Indian Contract Act, nor is it a juristic 


( 1 ) 

( 2 ) 

(3) 

(4) 


147 : 12 


(7) 

( 8 ) 
( 9 ) 


Gangu Veera Brahmp v. G. J. and another, A. 1. R. 193o Mad. 589 (3) 

King V. Henderson, (1898) A. 0. 720. ^ 

Jamal Din 0 . Vishambar Dial, 109 l.’\ 678 : A. I. R. 1938 Lab. 72. 

A. I. R Lah, 58 ^ 

nj 0 M. L. R. M. Muthaya Ohettyar, A. I. R, 1980 Bang 

«e Heoauarad, (l889) 31 Q,B.D, 71. 76. 

I^n Bylands. A> Collier, (1891)64 L. T. 743. 

S SSomS f « «. B- D. m 
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person. In respect of a petition against a debtor owing to the joint Hindu § 9 
family, it is^ therefore, necessary that all the persons entitled to the debt 
should join. The position of the members is similar to that of joint 
creditors. One person (the manager) can, however, take proceedings in his 
own name as representing the family. 

5 . Executor. —One of several executors may present a petition in 
respect of a debt due to the executors ( 1 ). The petition may be made 
before taking out probata but probate should be obtained before the order 
of adjudication is made. 

6 . Married women. — A married woman can, in certain cases, sue in 
her own name. In ail cases w^here she can do so, she can be a peiitioning 
creditor ( 2 k 

7. Minor.-— A minor has a right to sue by a next friend for the 
recovery of a debt due to him (3). He can be a petitioning creditor {4}. 

8. Lunatic. — A lunatic so adjudged may present a petition in insol* 
vency by a manager of his property appointed by a court. 

9. Factor. — A factor who has sdd goods to a debtor in his own 
name may petition against him, because he might have sued for the amount 
in his own name (5) 

10. Aliens. — Aliens and denizens can be petitioning creditors when- 
ever they can sue for the debt (6). 

11. Bankrupt. — An undischarged insolvent can present a bankruptcry 
petition in respect of debts due to him which his trustee either does not or 
cannot claim, e,g, salaries due to him \7). An undischarged bankrupt who 
has obtained judgment in an action in respect of some personal wrong 
may present a petition in respect to the judgment debt, if the Official 
Assignee or Receiver has not intervened to claim the money (8). 

12. — Husband. — A husband cannot petition alone in respect of a 
debt partly due to him in his own right, and partly due to his wife duM 
sola (9) or in respect of a debt due to her as executrix (10). 

13. Assignees.— Where the assignment of a debt gives the 
assignee a right to sue for the debt, he may be a petitioning creditor. 

14. Trustee,— A bare trustee may be a petitioning creditor, as 
where the beneficiary is under disability. But he cannot petition alone 
where the beneficial owner is not under any disability, and the beneficial 
owner must join in the petition in accordance with the time-honoured 
rule of the Court of Bankruptcy whicu required not only the oath of the 
person to whom the debt was legally due that he had not been paid, but 
also the oath of any beneficial owner capable of receiving or releasing 

(1) M pnHe Brown, (1832) 1 B. and Ch. 118 ; Ex parte Faddy, (1818) 3 Mad, 

241 : 56 1. R. 498 ; Treasure Jones, 1 Selwyn, N. F. 25:i 

(2) Married Woman^s Property Act, 1882, s. T. 

(3) Order 32, C. P.(\ 

(4) Ewparte JBrooklebank, (1877) 6 Ch. D. 358. 

(5j Sadler «?. Leigh, (1815) 4 Camp. 195 : 171 E.R. 63. 

te) Ex parte Pascal, (1876) 1 Oh. B. 509, and 0. P. C. 1908, s. 83, 

( 7 ) Kitson Hardwick, (1872) L. E. Ch. Prac. 473. 

( 8 ) Rose Buokett, (1901) 2 fe. B. 449. 

( 9 ) Rumsey. v. George, I M. and S. 176. 

( 10 ) Ex patU Mogg., 2 Gl and J. 
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the debt (1). If, however, the trustee is himself beneficially entitled to 
part of the debt sufficient to support a petition, that is, Rs^. 500 or 
upwards, he may present a petition on the debt without joining" the 
beneficiary (2). 

15 . Surety —In England it was held under cases arising under the 
Bankruptcy Act of 1883 that a surety is a creditor and as such he can 
prove for his debt in the insolvency of the principal debtor ( 3 ). There 
were, however, certain obiter dicta of the judges to the contrary in the 
undermentioned cases (4h A surety has been held a creditor under other 
Acts like the Companies Act also (5). In order to remove the doubts so 
created, section 44, English Bankruptcy Act was amended in 1913 so as 
to specifically bring in a guarantor and a surety. 

In India a surety was held to be a creditor in Sethna v. 
Kallinji (6). The question again arose in 1916, 32 L C. ?96 (7) 
as to whether a surety was a creditor for the purposes of holding a 
transfer in his favour to be a fraudulent preference. It was held that a 
surety or an accommodation acceptor is a contingent creditor entitled to 
prove under section 46 (l), Pt. L A., but he is not a creditor who can be 
fraudulently preferred under section 56. The point was referred to a 
Full Bench in A. S* Roderriques case (8), and 32 1. C. 795 was over-ruled* 
The Full Bench held that a person who stands surety for the payment 
of a debt by the insolvent is a creditor within section 37 of Act 3 of 
1907, and sale to him may be a fraudulent preference within the meaning 
of that section. From the above authorities it would follow that a surety 
is entitled to present a petition against the debtor. But be cannot 
petition against a co-surety for an amount claimed as contribution until 
he has himself paid more than his proportion of the debt due to the 
principal creditor, provided that the co-surety has not been released by 
the creditor (9). 

16. Official Assignee or Receiver.— The Official Assignee or 
Receiver may present a petition in respect of a debt due to the insol- 
vent (lO.h 

17. Stock Exchange Creditor.— A Stock Exchange creditor of a 
defaulting member of the Stock Exchange can present a petition against 
him for the balance due to him, notwithstanding that the creditor has 
received a dividend from the Stock Exchange in the winding up of the 
debtor’s affairs (11), 


(1) m parte Gulley, (1878) 9 Oh, D. 307. 

(2) Be Gamgee, (1891) 64 L. T. 730. 

(3) Paine, in re Bead, M parte, (1897) I Q. B. 122 : 66 L. J.Q.B. 71; Blackpool 

Motor Oar Go., Ltd., m re Hamilton v. Blackpool Motor Oar Go,, Ltd,* (1901) 
lGI]u 77 :49 W, R, 124. mV / 


(4) Mills, in re, Official Beceiver, prtrt^, (1888) 5 Morre! 55 : 58 L. T. 871 : 

Stenotyper, Ltd , (1901) 1 Oh. 250 : 70 L. J, Gh. 94 ; Warren, in re, Trussee, 
Ex parte, (1900) 2 Q. B. !88 : 69 L, J. Q, B 425. ’ 

(5) Ascherson u Tredeqar Dry Book, (1909) 2 Oh. 401 : 78 L. J. Oh, 697 : Sharp 
D. Jackson, 1899 A. G. 419 : 68 L. J. Q. B. 866. 

(S) (1913) 19 I. \ 57. 

(7) Halam Viswanatham t?. Official Assignee of Madras, A, L B. 1917 Mad. 
681 (2). 

(8) A. L R. 1917 Mad. 891 all Bench : 40 Mad. 783 : B8 L 0. 788. 

(9) Ex^parte Snowdon (1881) 17 Oh. B. 44^ 

(10) ^Bagley, (l9U)l K. B. 317. 

(11) Mendelssohn 0 . Eatcliffe, (1904) A* 0, 450, 
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18. Benamidar,— It was held by the Privy Counci! in 4 W. R. 
46 (1), that the benamidar for the real creditor can maintain a suit for 
the recovery of money due to the real owner. Relying on this authority 
it was argued in a Full Bench Calcutta case (2), case that a benamidar is 
competent to come in as a creditor in insolvency proceedings. In 
repelling this contention Mookerjee, J. remarked The ordinary meaning 
of the term ‘'creditor'' is that he is a person to whom a debt is payable. 
No doubt, it is open to a benamidar to maintain a suit on a money bond 
in his own name, although the money may have been advanced really by 
some one else and by the application of the doctrine of estoppel, the 
act of the benamidar when a suit is so instituted may conclude the real 
creditor ; but this does not justify the contention that the term “creditor/' 
as used in the Pt. I. A , includes the benamidar of a creditor. A benamidar 
is merely a name lender, a mask for the real owner, and is undoubtedly 
not in the position of a trustee ; the view cannot consequently be 
maintained that, although the money is established to be not really pay- 
able to the person rrho pretends to be a creditor of the insolvent, yet such 
person should be allowed to rank as a creditor in insolvency proceedings, 
merely because the transaction took place in his name." The judgement 
can also be supported on the ground that in accordance with the time 
honoured rule of the court of bankruptcy which required not only the 
oath of the person to whom the debt was legally due that he had not been 
paid, but also the oath of any beneficial owner capable of receiving or 
releasing the debt the beneficial owner must join in the petition (3), 

19. Secured Creditor. — A secured creditor can present an insol- 
vency petition in accordance with terms of sub-section 2 of section 9 ; 
and be does not lose that right because he has obtained a decree on the 
basis of his mortgage on the property of the judgment-debtor (4). 

20. Who are not good petitioning creditors 

1. Joint Creditors . — One of two joint obligees under a bond is not 
by himself a petitioning creditor (5). But when one of three joint-creditors 
had died, a petition may be presented by the two survivors (6), One 
of several persons who is not alone entitled to the benefit of a decree is 
not entitled to utilize the decretal debt so as to found upon it a petition 
for adjudication against the judgment-debtor. The fact that a suit has 
been commenced to enforce the bond is not necessarily a bar to an insol- 
vency petition based on the bond (7). 

2. Creditors privy to act of insolvency, — A creditor who has been 
privy to an act of insolvency cannot present a petiton founded on that 
act of insolvency. Thus a creditor who has assented to, acquiesced in, 
or has been a party or privy to a deed of transfer by the debtor of all 
his property for the benefit of his creditors, cannot rely upon it as an 


(1) Gopeekrist Gosam Gunga Persaud Gosain, (1854-57^ 6 M. I. ^ 53. The 

same point was subsequently decided in Gur Narain u, Sheo Lai Singh, (1910) 4d 
I. A. 1 : 46 Cal. 566 : 49 I. C. 1. ^ , , , „ ^ 

(2) Keotokey Charaii Banerjee u. Sarat Kumar! Tehee, A t B. 1917 UaL 99 : 
37 1. C. 71. 

(S) Culleyam 9 Oh. D. 307. ^ ^ 

(4) Barbhu Lai ©. Mahe^sh Bass, 129 I. 0- 557 : A. I. B. 1931 AIL 244, 

(5) Brikband Newsome, (1835) 2 Mont. & A, 

(6) Me W. Tucker, Wx parte J. W. Tucker, (1895) 2 Mans. 

m Anania Kumar t?, Sadhucharan, 87 1* 0. s A. I* R. 1^6 OaL 234. 
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Q act of insolvency (1), unless the transfer is fraudulent as against him, 

' as, for instance, on the ground of a secret preference given to another 

Ca). creditor ^2), or a misrepresentation of his assets by the debtor (3j, The 

burden of proof of assent is on the person who alleges it (4)- Proof 

of actual assent is not necessary if the creditor has acquiesced 
in the transfer by intentionally taking advantage of it (5) 
or otherwise by his conduct (6). Delay on the part of the creditor 
in presenting a petition for the adjudication of the debtor or other- 
wise expressing dissent from the deed of transfer may amount to acqui- 
scence, unless ihe delay can be satisfactorily explained <7). Mere attend- 
ance of the creditor or his representative at the meeting which refers to 
the deed does not amount to approval or assent (8). A creditor who has 
assented to a proposed deed of transfer may revoke his assent before the 
deed is executed (9). Arrangements between a debtor and his creditors 
otherwise than in pursuance of the Bankruptcy Law are governed in 
England in certain cases by the Deeds of arrangement Act, 1914. There is 
uo such Act in India. 

Section 9. (a) ; The debt owing hy the debtor to the creditor. 
The expression shows that the relationship of debtor and creditor 
should exist between the parties. Where the petitioner alleged that the 
other party was in his service, realized certain debts from his debtors and 
embezzled the amount lealized, and had taken no steps civil or criminal 
to recover the amount ; it was held that as there was no relation of debtor 
and creditor between the parties the amount in question was not a debt 
within the meaning of S. 9 (10). The relationship is a personal one, that is 
to say, the debtor must be personally liable to p^iy the debt to the creditor. 
A debt which is owed by the debtor in any other capacity as, for instance, 
a son as the legal representative of his deceased father, or an executor or 
an administrator, is not suiScient to support a petition under Section 9 (ll)« 
Again it is necessary that the debt should be a good debt in law. It 
should be valid as well as enforceable at law. Thus a debt founded on an 
iilegal'consideration (12), or a debt barred by the law of limitation is not a 
good debt (13). 


{1} Oliver King, (1851) 25 L. J. Oh. 427; Ej^ parte AIsop, (1860) 29 L. J. Bk. 
7 ; Ex-parU Stray, (1867) L. E. 2 Oh. App. 374 ; Ee Thomas Hawley, (1897) 4 
Mans. 41 ; Ee Brindley, (1906) 1 K. B. B’^9 ; Eukmani Amnial y. Eajagbpala Iyer, 
A, I. B. 1924 Mad. 839 : (1924) 48 Mad. 294 : 84 I. C. 281. 

(2) Ex parte Marshall, {1841) 1 M, D. & D. 575 ; Danglish y. Fenaent, (1866) 
L R. 2 Q. k 40 ; Ex parte Milner, (1885) 15 Q. B. D. 605. 

(3) Me Tanenburg, (3889) 60 L. T. 270 : 6 Morr. 49. 

(4) Mo Michael, (1891) 8 Morr. 305. 

(5) Me Michael, 11891) 8 Morr. 305. 

(S) Me Adamson. (1894) 2 Mans. 153 ; Me Woodrofh 1897) 4 Mans. 46 : Re 
Sunderland, (19 il) 2 K. B. 658. 

(7) ^ 


101 L/T. 
(9) 
( 10 ) 
( 11 ) 


he Day, (1902; 85 L. T. 238 : Re Carr. (1902) 85 L. T. 552. 

Jle Carr, (1902) 85 L. T. 552 ; Re Mills, (1906) 1 K. B. 889; Me Bessley, (1913) 

► 

Me Jones Bros., (19121 B K.B. 2B4- 

B4ja Bam o. Chaiidi Prasad, 1S8 1.0. 837 (1) : A. I. B. 1932 Oudb. 107. 
ri,. .i ■ ’k i : P' Ofiattyar firm v. T. R. M. 

Oiiettyar f im, A. I. & 1984 Raag 162 ; 152 1. 0. 558 ; 12 Rang. 612, ; Nagasabr- 
Krubnamaohariir, 50 M. 981 : 104 I. 0. 642 ; A. I, B. 

Mad 923 ; Kala Bam o, Oitwar ^gh, A. I. R. 1020 Lah. 592 : 126 I. 0, 445 ; 
Kalagara Puraayya v. Cheru Kuri Basava Kotfcayya, 4 ; A. I. E. 1981 Mad. 788 : 
Ml ’■ waman Bambhan Marathe v, Harnoom, A. I, E. 1937 ISTag 60 ; 

Shivmi B. Samabai, A. I. B. 1914 Siad 128 : 2> I. 0. 930 : 8 8. L. B. 93. 

(13) Wells V. ffiriiag, (1819) 1 B. and B. 447. 

(13) ExparieTynte, (1S30) 15 Ob, D. 125 ; Qaanioek a. England, 2 W, Bl. 

#v4* '** 



i^ETlTION DEBT. 

97 


A bond upon which a debtor is Jointly and severally liable along g § 
with other pepons is sufficient to support a petition for adjudication (1). 

It is immaterial that the petitioning creditor may not be .'absolutely entitled ^ ^ ’ 

to all the money secured by the bond ; it is enough that the bond is in 
his favour (2). 

Debt musl exist at the time of Act of Insolvency* In 
Ex parte Hayward and (3) Ex parte Sadler (4), two English cases, 
it was held that the debt referred to should be in existence at the time 
when the act of insolvency was committed* In the former case 
Sir G. Mellish, L. J, observed as follows : — 

*'lt has always been the settled rule that the debt of the petitioning 
creditor must be a debt which existed at the time of the act of bankruptcy. 

The law was so settled not on the ground of any express words in any of 
the Bankruptcy Acts, but because it would be manifestly unjust that a 
person who commits an act of bankruptcy and who happens to have no 
creditor or pays all his creditors in full should be liable to be made 
bankrupt on account of that act by some person to whom he afterwards 
became indebted.** 

These English cases were relied upon and followed in Chhaibar 
Sin^h V, Mr, E. M. Baines (5). That it is so, was assumed in A, I. R. 

1921 Mad. 62. (6) There a release deed was executed by a Hindu of 
his share in joint family property in return for consideration. The deed 
was registered later on when also a schedule of the properties was attached 
to the release deed although it was dated with the date of the release 
deed. In the meanwhile a certain person became the creditor of the 
transferor. It was held that the transfer was completed on the date on 
which the release deed was executed and the creditor was not entitled to 
apply for the adjudication of the transferor relying on the release deed as 
an act of insolvency committed by him. A reference to the original 
authority shows that the proposition that the debt must exist from the 
date of the act of insolvency was taken for granted and the opinion of the 
court was invited only on the point as to when the act of insolvency took 
place. The same point arose in A. I. R. 1927 Mad. 153 (7), though in- 
directly. The exact point before the court was as to whether it is necessary 
for a creditor that his debt should continue to exist upto the date of adjudi- 
cation. In deciding that it is not necessary the learned judges relied upon 
the language of Section 9 and held that all that is necessary is that the 
petitioners should be creditors at the time the petition was filed. The 
English authority Ex parte Mathew (8), which holds the contrary, was 
not brought to their notice. 

The agregate amount of debts should amount to Rs. 500. 

Tne debt must be not less than Rs. 500 at the date of the act 


(1) Vallibhai Adamji, In re, 145 L 0. 619 : A, I. E, 19IJ] Bombay 407. 

(%) Anant Kumar v, Sadbucharan, 87 1, 0. 751 ; A, I. E, 1926 Cal. 2S4 ; 
Ghulam Haidar v, Maugal Sen, 98 I, C. 425 : A, I. E. 1926 Lab. 2*35, 

(8) 1870, 6 Oh. App. 546. 

(4) 1878, 89 L. T. 361. 

(5) ('hhaibar Singh Mrs. E.M. Banies, A. I. E. 1986 Lab. BOO. 

(6) Muthia Chettiar t’. Lakshmi Harasa Aiyar, A. I. E. 19S1 Mad, 62 : 61* 
I, C* 756. 

(7) Venkatarama Aiyar u, Buran Sheriff, 
m a884)lBQ*B.D.506. 
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of insolvency ; an accretion of the costs of a suit to recover the debt, after 
the date of the act of insolvency, will not be sufficient (1). Statutory inter- 
est and costs on a judgment-debt become a part of the judgment-deht to 
make np the required amount (2). If interest has been contracted for, 
it may be added to the principal to make up the requisite amount, but not 
when it can only be recovered as damages (3). 

Enquiry into the existence of the debt. — The words ^'debt owing 
by the debtor” do not imply that the debtor must admit the debt to be 
owing, and that unless he does so it does not follow that the insolvency 
court has no jurisdiction to decide whether or not the debt is owing, 
because it is for the insolvency court to decide whether a petitioning 
creditor is owed a sum exceeding Rs. 500 (4). Not only that the court 
has jurisdiction to decide the question but also the court is bound to 
make enquiry into the existence of the debt and come to a finding on the 
point (5). The mere filing of the insolvency petition would not amount 
to proof of admission of the debt due, that has to be proved in subsequent 
proceedings (6). In making the enquiry the court has to generally follow 
the procedure laid down in section 24 of the Act (7). 


There is a difference of opinion as to whether the insolvency court 
can decline to permit the creditor to prove the alleged debts and ask him 
to prove them by a regular suit. The question has been answered in the 
negative in a Rangoon case (8). This view seems to be wrong. Section 
24 or section 9 does not override the wide powers given to the court under 
section 4 of the Act, There may be cases when, having regard to the 
nature of the claim put forward by a creditor, the court may find it in- 
convenient to adjudicate upon the existence of the debt (9). The correct 
position was stated in A.l.R. 1935 Bom. 80 (iO), in the following words: — 
‘‘Ordinarily where a creditor presents an application, and the debtor 
challenges the creditcTs right to apply, the insolvency court will ask for 
proof from the creditor as to his right and is entitled to go into that 
question. But it does not follow therefrom that the insolvency court 
must decide every question connected with it or which may incidentally 
arise from it, and cannot refer the parties to a regular suit in any case, 
if it is of opinion that a complicated question of fact or law arises therein. 
In such cases the Insolvency Court has got the discretion to refer the 
parties to a regular suit, even though it may be that the question, if actual- 
ly decided by it, would have the effect of res judicata” 

file debt must be a liquidated sum.— A sum is liquidated if it can 
be computed with certainty and the debt is liquidated if it can be ascer- 
tained in enqu iry (11). To constitute a valid petitioning creditor s debt, 


ID parte Sadler, (1878) 48 L. J. (Bank) 43. 

(2) Ee Lehmann, Exparie Hasiack, 7 Mor. 18L 
(b) Exparie Furber, (1881) 17 Oh. B. 191, 

(4; Hoor Muhammad Lai (’hand, 90 I. C. 254 : A. 1. E. 1925 Lah, 436. 

^ I ^C^424 ^ ^ ' ’ Natlioo v. Qliulam Dustgir, A. I. B. 926 Lah. 

I 0 Ghettmr, A. I. B. 1930 Mad. 874 : 128 

i 1926 Lah. 638. 

1923-Ba^' n Maung Aung Bwint, 68 1. 0. 885 : A. I. R. 

,«• 1231. C.218: A. L B. 1930 Lah. (»2. 

A. I.‘e“’ ‘w S LS “““ 

(11) U Ba Thwin and others, v. U Tun Tha, A. I. B. 1935 Raneoon aSR. 
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there must be a certain sum, admittedly due, an I certainly payable to the ^ g 
person who presents the petition. It must be a certain sum in amount, 
the amount of ivhich is capable of being easily ascertained (iX A claim ^ ^ J 
for damages cannot be made the basis of a petition until the damages have 
been liquidated (2). A claim for damages for refusing to accept and pay 
for goods as distinct from a claim for the price is unliquidated until the 
amount payable has been definitely fixed and ascertained in legal proceed- 
ings or by the agreement of parties. A plaintiff in an action for recovery 
of unliquidated damages is not a creditor until judgment has been signed 

(3). A claim for not making re delivery of shares lent by one person to 
another is not a debt or sum of money due or claimed to be due (4). But 
a claim by a lender of Government stocks against the borrower for not 
re-transferring the stocks may be a good petitioning creditor's debt (5). 

There are two distinct forms of action vjhich could be brought 
against a defendant who has or should have moveable property of the 
plaintiff in his possession They are known as detinue and conversion; 
the latter in the old law is also called trover. In the former the suit is 
primarily for the return of chattel to which is usually added a claim for 
its value in default of its return The decree in such an action takes two 
alternative forms mth the same effect. One is for the return to the 
plaintiff within a limited time of the chattel or its value, together with 
damages, if any, for its detention and the other is for a sum being its 
value plus the damages for its detention to be reduced to the damages 
only if the chattel is not returned in a certain time. In either case 
the option to return or to pay is in the defendant, but the court 
may in proper cases order the specific delivery of the chattel which 
the defendant must comply with on pain of contempt or it may order an 
issue of the writ of delivery to the sheriff directing him to seize the 
chattel. The action for conversion or trover is for damages only and is 
as a rule for the value of a chattel a*id is based on an allegation that the 
defendant has converted the chattel to his own use by some wrong dealing 
with it, one instance of which is the refusal to deliver upon demand, and on 
a decree of this kind the defendant has no option to deliver up the chattel 
nor has the plaintiff a right to demand it. In a judgment in conversion 
title in the property does not pass to the defend mt unless and until it is 
satisfied (6). Mere proof in bankruptcy does not amount to satisfaction 
so as to pass the property {7} nor, does it seem, would part satisfaction by 
execution or by receipt of dividend in bankruptcy have that effect. It is 
therefore not permissible for a creditor to make up the value of his debt 
to Rs. 500 by adding to it the value of the property in respect of a Judg. 
ment in conversion* It is however open to the plaintiff that he can after 
judgment elect to look only to his chance of obtaining satisfaction by 
execution or by proof and give up his claim to his property (8). In re 
A debtor, Bxparte Petitioning Creditor (9), the plaintiff obtained a judg- 
ment for the return of a cup forthwith or for payment of £ 50, its value, 

(1) Robson’s Bankruptcy ; Sinnam Chetty a Alagiri Aiyar, 77 I. C. : 4i 
Mad. 852 : A. L B, 1924 Mad. 438 (F. B.) 

(2) Me Millar, 1901 1 K. B. 51. 

(3) R. T, Hopkins & Ferguson, (1896), 1 Q. B. B12. 

(4) Oven Ruth, (1854) 23 L. J. 0, P, 105. 

(5) Alder son Vernor, 1890, 3 Term Rep. 539, 

(6) Brinsmeed v, Harrison, 1872, L. R. 7 0. F. 547. 

(7) Ma paHe Drake, m re ware, 5 Ch. D. 886. 

(8) Ms mrie Drake, in re Ware, 5 Ch. -D. 866. 

(9) 1907, 97 L. % 140. 
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5 }, 9 and for £5. 5s. for damages and costs. The cup not being returned 
^D'CIs) signed judgment for the full amount and issued a bankruptcy notice 
^ ‘ for II mmoiiipliaoce with that judgment After that date the debtor sent 

* up the cup to tiie plaintiff and on the hearing of the petition claimed that 

there was no longer a good petitioning creditor's debt as it ought to be 
treated as reduced by the value of the cup. The Court ordered 

adjudication and Bigham, J. said : ** It has been contended that 

the property in the cup is sti I in the petitioning creditor. I think, how- 
ever, that by issuing the bankruptcy notice and presenting the bankruptcy 
petition the creditor finaliy elected to abandon the property in the cup to 
the debtor, and that it now vests in him and will form part of the estate 

in bankruptcy." in A L R. 1924 Mad. 43 (1), the facts were somewhat 

peculiar. Che plaintiff was the owner of a ring of the value of Rs, 1 000 
and he lent it to the first defendant. The plaintiff was liable to the first de- 
fendant on a promissory note for Rs. 2,50D and the first defendant was 
liable totlie plaintiff for Rs 2,072-8-0. being the first defendant's contribu- 
tion in respect of a joint bond which the plaintiff had discharged. The first 
defendant assigned the promissory note to one Mika Piliai who brought 
an action on it against the plaintiff. On the 7th March, 1913 the plaintiff 
presented an insolvency petition against the first defendant and in that 
petition he alleged that the first defendant was indebted to him in 
Rs. 3,072-8 made up of Rs. 2,072-8 and Rs. 1,000 the value of the ring 
which he alleged the first defendant refused to return. He alleged that 
there was no consideration for the assignment of the promissary note to 
Mika Piliai and that it was a fraud on the creditors and proposed to set it 
off against his claim, which would thereby be reduced to Rs, 572-8. Three 
. days after the presentation of the petition, the first defendant pledged the 
ring with the second defendant. The insolvency petition was heard, the 
first defendant not appearing, and he was on 2nd December, 1915, adjudi- 
cated insolvent ; the District Judge holding that the assignment of the 
promissory note to Mika Piliai was fraudulent and also holding, though he 
gave no reasons, that the plaintiff was entitled to Rs. 1,000 in respect of 
his ring with the result that he became a creditor of the insolvent for 
Rs. 572-8 instead of being his debtor in Rs. 427-8, the difference .against 
him in respect of the two other cross claims for Ks. 2,500 and Rs, 2,072-8. 

In due course the plaintiff put in his proof for Rs, 572-8 and it was 
admitted. Subsequently it was alleged that he discovered that the ring was 
ill possession of the second defendant and brought the suit for its recovery. 
In the later suit it was held that the order of adjudication ought not to 
have baen made on the ground that there is no principle on which the 
debtor can turn himself into a creditor for the purpose of presenting an 
insolvency petition by setting off the value of property unlawfully detained 
or converted by another against a liquidated claim by that other against 
him, and so leave a balance due to him in respect of the dealings between 
them and it was also held that because it had been allowed to be done the 
plaintiff's action amounted to a definite election to abandon all right to the 
ring in favour of the first defendant. 

For the purpose of ascertaining the aggregate amount of debts owing 
to creditors in respect of an application under section 9 the difference 
between contract rates of sale and purchases under a contract entered 
into by the debtor constitutes a liquidated sum within the meaning of 
clause (5) of sub-section (2). In the case the court allowed enquiry 

it) Sinnam CMUf and snotheir 0. B. Alagiri Mjm. 
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to be made into the dilference between the contracts of sale and purchases S® 9 
because it was a matter of read^^ calcuiation ; but where a debt shown! 111(c) - 
in insolvency was the collection of rents of paddy fields and of its 
mesne prolils and an eioborate en(iiiiry was necessary in order to ascer» 
tain the net amount dae, it was held that the debt was not a liqoidated 
one (l). 

Where a judgment debtor in a mortgage suit in which a prelimi- 
nary decree for foreclosure is passed obtains a stay of proceedings 
by giving security for the standing crops upto the extent of the 
particular amount, such amount is not a debt which would entitle the 
decree-holder to present a petition of insolvency against the judgment- 
debtor when the exact value of the crops is not ascertained at the 
time the petition is presented and the debt is not consequently a 
liquidated sum (2). 

Payable either immediately or at some cerlain future time.— It 
is not necessary that the debt should be immediately payable at the 
time of the petition for insolvency. The expression “some certain future 
time** means any time m the future which is capable of being ascertained 
(3). A trader who takes a bill for the price of goods may petition, if the 
debtor commits an act of insolvency, although the bill has not matured. 

The act of insokency terminates the period of credit given by the bill 
and the price becomes a debt payable immediately. The fact that the 
bill has not matured does i ot, in the event of an act of insolvency 
supervening, prevent the price from being a debt payable immedi- 
ately (4). 

Section 9 (1) (c),— The act of insolvency must have occurred 
within three mouths of the petition.— The commission of an act of 
insolvency is the very foundation of the court’s jurisdiction. It is a 
condition piecedent to the filing of the petition, that is to say, the 
petitioning creditor must, on the day when he presents his petition, have 
in view some act of insolvency which the debtor has committed within 
the preceding three months (5). So unless this condition is satisfied a 
creditor cannot make an application for insolvency simply because debts 
due to him exceed Rs. SCO (6). It is therefore not competent for a 
court to adjudicate a party insolvent for an act of insolvency not speci- 
fied as in section 9, nor it is permissible for the creditor to make in his 
petition allegations which are noi acts of insolvency within section 9 
and then* try to prove by evidence that as a matter of fact an act of 
insolvency has been committed. The petition for the adjudication of 
the debtor by the creditor must be definite and precise as to what 
available acts of insolvency were committed 17). 


(1) U Ba Thwiii t). H ^un Tha, A. I. R- 19B5 Rangoon 435. 

(2) Wamaii Hambhau Marathe Harnoom and others, A. I. R. 1937 

Rag* ^ Ofiilor Dictum of Odgers, J. in C. K. Venkatarama Aiyar A. Buran 
Slierir 99 I. 0. 53G * 50 Mad. 596 : A. I. E. mi Mad. 153 ; Mulla P. 118. 
{4)it^Raate, (I897}2Q.B.80; 

(S) Kaku ChoBchuramana Reddi t?.‘Palapu Amnchalara, A* I. R. 1935 Mad, 
857 : 158 1. C. 1 ; Venkata Hama Lakshmayya ??. ParepalU Subbarao, A. I. E* 

(6f MSmmad Yar Khan c. Puran Pershad, A. I. E. 1935 AIL 416 : 157 
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.9 

(c). 


Can the period of three mon-ths prescribed by section 9 (1) (cj 
be extended ? — Section 54 (1) also prescribes a period of three month 
for adjudging certain transfers as void and fraudulent as against the Re 
ceiver. The clause under consideration and section 54 are closely connectec 
and as a matter of fact they have been considered together in the decider 
cases which I proceed to to discuss in detail. 


For clearness and lucidits’ it will be convenient to consider ths 
subject under the following headings 

(a) Is the period of three months within which an act of insolvency 
must have been committed before the presentation of an iiisolvoncy 
petition by a creditor a period of limitation or is it a condition precedent 
like the preceding clause of section 9 (l) ? 

ib) If It is rule of limitation, can lime be extended by applying 
the general provisions of the General Clauses Act, (Act 10 of 1897) ? 

(c) Can time be extended under the general provisions of the Indian 
Limitation Act, as for instance section 14 ? 

(d) Can time be extended under section 78 of the Act by applying 
sections 5 and 12 of the Indian Limitation Act ? 

(e) Can time be extended under section 148, Civil Procedure Code, 
which can be made applicable to insolvency proceedings by section 5 of 
the Act, 


I shall take up all these points seriaiam. 


(A). The leading authority is A. I. R. 1935 Mad. 857 
(l). In that case the chief act of insolvency alleged in the petition 
was the execution of a sale deed on 28th February, 1931. This 
act of in^'olvancy admittedly occurred more than three months 
before the date of the presentation of the petition, which was dated 
29th June, 1931. The three month’s period ended on 28th May, 1931, but 
that was during the lower court’s vacation and the petition was according- 
ly presented on the re-opening day. The question was whether the 
period of three months stated in section 9 (II (c) is a period of 
limitation or a condition precedent Reliance was placed on a judgment 
of Krishna Pandalai, J. in 1933 Mad. Weekly Notes 1049 (2). (1). 

In the judgment relied upon it was held inter alia that the period of 
three months mentioned in section 54 is a period of limitation and not a 
condition precedent incapabi"* of extension and a valid presentation noder 
section 9 of the Act is valid for the purposes of the whole Act. In over** 
ruling the same judgment, the Full Bench relied upon two English cases 
(3), and quoted with approval the following passages from the judgments 
of Thesiger, L. J. In the first case and Lord Justice Gifert in the second 
case respectively : — 

** With regard to the other point, I \\ill assume with 
Mr. Winslow that the execution of the deed was an act of bankruptcy 
and might have been set aside as an act of bankruptcy, if any creditor had 
availed himself of it, in sufficient time. But no creditor did avail himself 
of it and the time for doing so has passed by. Whit then is the position 
of things under the Bankruptcy Law ? It appears to me that no conse- 
quence whatever can follow from an act of bankruptcy of which the 
creditors might have availed themselves, if they had applied in time, but of 


(1) See note 5 on p. 101. 

Malabar, Calicut, A. L B. 

X&d4 Mad, 2114 : |50 1. 0, 3g9. 
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which they did not avail themselves as an act of bankruptcy within the b. H 
time limited by the bankruptcy Act.” ||} 

** It appears to me to follow from this section that where there 
is a deed which cannot be set aside under the Statute of Elizabeth, or 
generally as fraudulent—including in the terra a fraudulent preference— 
but solely and only as being an act of bankruptcy, the lapse of twelve 
months before any fiat issues validates that which would otherwise be 
impeachable ; and that if a given transaction of this description cannot be 
treated as a ground for adjudication, it cannot be treated as having the 
consequences of an act of bankruptcy in any sense or for any purpose/* 

The attention ‘'of the Full Bench was not drawn to a 
Division Bench ruling of the same High Court reported in A. I. R. 1932 
Mad. 352 (1). There the judges were inclined to the opinion that though 
section 9 does not explicitly lay down any rule of limitation but in effect 
it does so. And the applicability of sections 5 and 12, Indian Limitation 
Act to the period prescribed by section 9 (1), (cj was negatived not 
on the ground that the period prescribed is a condition precedent and not 
a rule of limitation but because section 78 of the Act was held inapplicable 
to the case of ^‘petitions,’* as being distinct from ^‘applications/' It appears 
that had the learned judges in the Division Bench ruling been of opinion 
that section 78, Provincial Insolvency Act applies to petitions (including 
a petition under section 9) they would have most probably applied section 
5, Indian Limitation Act for extending the period of three months prescrib- 
ed in section 9 (1) (c). The division bench ruling, so far as it by implica^ 
tion goes against the rule laid down in the latter Full Bench case, must be 
deemed to have been over-ruled* 

If the view of the Full Bench is correct it would follow that neither 
the relevant sections of the General Clauses Act nor the general provi^ 
sions, which extend limitation, of the Indian Limitation Act can be availed 
of to extend the period prescribed by section 9 (1) (c), 

(B) : Applicablity of the General Clauses Act. — The Indian Acts 
fallow the Bankruptcy Act of 1883 a id the earlier Acts of 1849 and 1869. 

It was decided under the English Acts that in computing the three months 
the day on which the petition is pres'-jited is to be excluded, and a month 
means calender month (1). Section 3 {33} of the General Clauses Act 
provides that month shall be a month reckoned according to the British 
Calender. Notwithstanding the pa. iges quoted from the English cases 
by the Full Bench referred to above, it would appear that under the 
English Law the period of three months is conoidered to be a period of 
limitation so far as the application of general provisions as contained in 
section 3 (33) and section 10 of «he General Clauses Act are concerned. It 
is also to be noted that the Provincial Insolvency Act does not provide a 
period of limitation for a creditor s petition. The point is not easy of 
solution and there are good reasons to doubt the correctness of the rule 
laid down in the Full Bench case, at any rate in the unqualified and 
absolute manner there indicated. 

Assuming that the period of three months can be a period of limita- 
tion according to one view, it follows ipso facto that in that case section 3 
(33), section 9 and section 10 of the General Clauses Act will apply. 

The applicability of section 10, however, is subject to a proviso 

(11 Gangjee Fremjee and Co. Firm Colombo and others, 1* L E% 

19 ^ Mad. 352 t m t C- 740 : 55 Mad. 7^^* 
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^ n that this section shall not apply to any act or proceeding 

(li fe) '*''hich the Indian Limitation Act, 1877, applies (1). In this 
^ connection reference may be made to section 145, Bankruptcy Act, 
1914, corresponding to section 141 of the Act of 1883, which deals with 
the computation of time for doing and taking proceedings under the Act 
and provides inter alia that if the last day of the limited time falls on 
a day when the court does not sit, the act or proceeding shall be considered 
as done or taken in due time if it is done on the n xt day when the 
court sits Section 10, General Clauses Act is anologous to section 145 of 
the English Act. Section 146 of the English Act has been applied to the 
period of three months prescribed by the corresponding provision of the 
English Act. This could have been done only on the assumption that 
a period of three months is a period of limitation and not a condition 
precedent. On this ground too it would appear that the period prescribed 
by section 9 (l) (c) should be taken as a period of limitation for the limited 
purpose of making the provisions of the General Clauses Act applicable 
to it. 

(C). Can time be extended under the general provisions of the 
Indian Limitation Act.— Section 29 (l) (6), Indian Limitation Act, before 
it was amended by the Act 10 of 1922, ran as follows : —“Nothing in 
this Act shall affect or alter any period of limitation specially prescribed 
for any suit, appeal or application by any special or local law now or 
hereifter in force iii British India.’’ In the Act 3 of 1907 there was no 
provision corresponding to section 78 of the present Provincial Insolvency 
Act. When this was the state of law, it was held by a Full Bench (2) 
of the Madras High Court that recourse should not be had to the 
general provisions of the Limitation Act in dealing with the admission 
of petitions and appeals presented after the time prescribed under the 
provisions of the Provincial Insolvency Act, on the ground that the 
application of the general provisions of the Limitation Act extending in 
certain circumstances, the period fixed by a special law must be deemed 
to “affect’ that period within the meaning of section 29, Limitation Act 
A contrary view was taken by another Full Bench of the Allahabad' 
High Court in DropM v. Hiralal (3). This was under the old Act 
of 1907. When the present Act was before the legLlature the attention 
of the latter was drawn by the Madras High Court to its Full Bench 
case. Possibly to avoid the hardships occasioned by the Full Bench 
ruling, section 78 was introduced m the new Act. Later on came the 
.■Vet 10 of 1922 which substituted the following clause in place of the 
old clause (6) of section 29 sub section (l), 1. L. A. "Where any special 
or local law prescribes for any suit, appeal or application a period of 
limitation different from the period prescribed therefor by the first 
schedule, the provisions of section 3 shall apply, as if such period were 
prescribed therefor in that schedule, and for the purpose of determining 
any period of limitation prescribed for any suit, appeal or application hv 
any special or local law. ^ 


(a) The provisions cootaiaed in section 4, sections 9 to 18 and 

section 22 shall apply only in so far as, and to the extent of which *thev 
are not expressl y excluded by such special or local law ; and ’ ^ 


1 Receiver, South alabar, . I. r. 1934 
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(&) The remaiaing provisions of this Act shall not apply « ^ll 

By the amendment of section 29, L L. A. the reasoning of the ^ 

Madras Foil Bench case has become obsolete. Section ?8 of the present 
Act does not also expressly exclude the application of the relevant 
sections of the I. L. A. It expressly makes sections 5 and 12, L L. A», 

1908, applicable to appeals and applications under the Insolvency Act. 

By force of section 29, Indian Limitation Act the other provisions of the 
Limitation Act will also apply to appeals and applications in insolvency 
because they are not expr'cssly excluded by Section 78, Provincial Insol- 
vency Act. Other things being equal, it therefore follows that the Madras 
Full Bench is not good law now. For similar reasons the ruling in A. 1. R. 

1923 Mad. 462 (1) must be deemed to be bad law so far as it holds that 
section 14, Indian Limitation Act does not apply to insolvency proceedings. 

(D), Can time be extended under section 78 of the Ael P—Seclion 
78 provides that sections 5 and 12, 1. L. A. shall apply to appeals and ap- 
plications under the Provincial Insolvency Act. The question on which the 
applicability of section 78 depends, is: Do the words ^‘petition” and ^‘applica- 
tion**as used in the Act mean the same thing? It has been held that these two 
words connote different things and section 78 is, therefore, inapplicable to a 
petition under section 9 (2 (<?){l)(c). In a very lucid and admirable judgment, 

Reilly, J. has summed up the pros and cons of the proposition in Gangjee s 
case. In the use of the words “application’’ and “petition” in Provincial 
Insolvency Act there is a very definite distinction drawn between them. 

In the Provincial Insolvency Act, 1920, as it was enacted, petition is used 
for either a debtor’s or a creditor’s insolvency petition, praying that the 
debtor may be adjuged insolvent, but is never used for any application 
before the court in the course of insolvency proceedings already instituted. 

That “petition” should be used for applications praying that a debtor may 
be adjudged insolvent, which thereby institute insolvency proceedings and 
that all applications in pending insolvency proceedings should be described 
in the Act as “applications” appears to have been a deliberate choice of 
language. It becomes particularly remarkable when we look at sections 
10 (2) and 52, in both of which the word “petition”, and the word “appli- 
cation*’ occur, “petition” being reserved as elsewhere in the Act for a 
petition that the debtor be adjudged insolvent Those two sections 
emphasise what appears to be a deliberate contrast in the use of the two 
words. In section 6 (/) it is stated that a debtor commits an act of 
insolvency if he petitions to be adjudged insolvent. Petition is an awk- 
ward and ugly^word not likely to have been used in place of the ordinary 
words “applies” unless there were some special reasons for using it. And 
the reason appears to be that even in that statement the legislature 
wished to maintain the distinction between a “petition” and an “applica- 
tion” which runs right through the Act. In 1926 a new section 54 (a) 
was introduced and in which the word “petition” was used for the first 
time for an “application” made in insolvency proceedings. The use of 
the word “petition” in the new section may be due to the fact that if the 
word 'petition” was reserved purposely by the legislature for some 

(1) Aiyapparaju alias yyappa v. Yeeva Yenfcatakrishnayya, A. I. B. 1028 
Mad. m ; 1% I, 0. 488. 

(2) Gangjee Fremje© and Co., tj. 0, L. K. N. Firm, Colombo and oihmp 
A. I* R. 198^ Mad. $52 : 56 Mad. 766 ; 107 1. 0. 740 ; Bulomal Variomal and anolher 

Sumar Khan, AllahrakMo Khan, A. 1. B.1928 Sind 177; B. V. Yalthianatha 
Aiyar ai^ othep u. KooW 8. Yaithianatha Aiyai and. another, A. L R.IW Mad. 

112 : 185 I. 0. 613 ; Batanoband tJ. SmaiL 149 I. O. 8B8 t A. I. B LaIi SPI 
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S. 9 motion originating proceedings, then it might well be used in connection 

(DW with proceedings under sections 53 and 54, as, though connected with 
insolvency proceedings and possible only while insolvency proceedings are 
pending^ they are really new proceedings originated against outside parties* 
It may also be remarked that for such proceedings, so long as insolvency 
proceedings are going on, there is no period of limitation, and therefore 
the legislature may even have used the word ‘‘petition” in section 54 A 
advisedly, so as to make it clear that they are outside the scope of section 
78. 

Again, whatever explanation may be given for the use of the word 
“petition” in the new section 54 {a), this cannot affect the interpretation of 
section 78 in relation to section 9 (l) (c) because the last two sections stood 
when the Act was framed, and the general scheme of the Act in the use of 
the two words “application’* and “petition” should be taken to apply to them 
So much for the mere words used. According to the scheme of the Act a 
petition praying that a debtor may be adjudeged insolvent initiates very 
important litigation. By section 12 of the Act it is required that such 
a petition should be signed and verified as if it were a plaint. And under 
section 18 of the Act it is provided that the procedure in regard to the 
admission of plaints shall be applied to such petitions. Now section 5, L L, 
A., has no application to suits. As a matter of fact it is against the object 
of the Limitation Act that the court should have discretion to extend the 
period of limitation for initiating suits. If the court has power to do that 
then one of the main objects of the law of limitation in giving security 
to titles would be defeated. And in the same way, if the court bad 
discretion to enlarge the time after an act of insolvency within which the 
creditor s insolvency petition must be filed the security of many transac- 
tions might be imperilled. If the court had discretion to extend the 
period of three months very serious results to merchants and others 
dealing with a judgment-debtor might happen. 

In addition to the arguments put forward by Reilly, J. it may be 
added that section 54 and^section 9 (1) (c) are very closely connected and 
that the word “petition” and the prescription of the period of three 
months in both the sections must be interpreted in exactly the same way. 
And on this ground tbe^origiaal^ intention of the legislature as expressed 
in the use of the word ‘petition’* in^^ section 9 appears to have been only 
confirmed by the use of the word “petition” in the new section 54 {a). 
Viewed in this light the use of the word “petition” in section 54 (a) by 
the legislature in 1926 is an argument in favour of and not against the 
proposition that a petition is distinct from an application as used in tht 
Act. At the same time it will not be permissabie to argue, just as Reilly, 
J# has done, that we can ignore section 54 ia) in interpreting section 7S. 
It is a cardinal rule of interpretation that two provisions in a single Act! 
though apparently inconsistent, should be interpreted in such a way as to 
harmonise^ their meaning, Xo lay down that section 78 applies to section 
54 W and not to sections 9 and 10 will be to introduce an inconsistency 
which can be defended only on the assumption that the legislature has 
made a mistake and disturbed the general scheme of the Act as it originally 
^ood. To quote Lord Haisbury, that, in fact, the language of an Act of 
Parliament ^y be founded in some mistakes, and that words may be 
clumsily used/1 do not deny. But I do not think it is competent to any 
mmt to proceed upon the assumption that the legislature has made a 
mistake. Whatever the real fact may be. I think a tmn of law Is bound to 

proceed upon the assumption that fee UgislmmU midHl person that 
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does not make mistakes. It must be assumed that it has intended what it 
has said, and I think, any other view of the mode in which we must ^ 

approach the interpretation of a statute, would give authority for an interim ) (c). 
pretation of the language of an Act^pf Parliament which would be attended 
with the most serious consequences’’ (l). 

While deciding that the words “ petition and application ” 
connote different things it was also decided by the same bench that 
petitions, so far as they are governed by the Limitation Act, are included 
in the word application ”, and that speaking generally in regard to 
the Acts applicable to India, it is impossible to say 'that there is any 
necessary distinction between an application to a court and a petition to a 
court. It would, therefore, appear that the provisions, other than section 5 
and 12, which will now apply by virtue of section 29 (b), L L, A. to appeals 
and applications under Provincial Insolvency Act, will not also apply to 
petitions just as section 78 does not, 

(E), Can time be extetidiedi under section 148, Civil Procedure 
Code. — Section 148, Civil Procedure Code provides that where any period 
is fixed or granted by the court for the doing of any act prescribed or 
allowed by this Code, the court may, in its discretion, from time to time 
enlarge such period, even though the period originally fixed or granted 
may have expired. By its express wording the section applies when a 
period is fixed by the court. It has no application to a case where the 
period is fixed by the statute (2). 

Computation of the period of three months prescribed by 
section 9 (1) (c). — According to the section the period begins to run from 
the time the act of insolvency on which the petition is ‘grounded has 
occurred. The word ‘occurs’ is not mentioned in ' section 6. There the 
word ‘commit’ has been used. It would therefore, seem that the act of 
insolvency occurs when a debtor commits it. As to when a debtor commits 
an act of insolvency varies with the various acts of insolvency enumerated 
in section 6, 

Computation of three mouths iu case of transfers. — The first 
three clauses (a), (b), and (c) of section 6 prescribed cases when an act of 
insolvency is committed by making a transfer of property. In section 54, 
Transfer of Property Act, it is provided that a sale in the case of tangible 
immovable property of the value of Rs. 100 and upwards or in the case 
of reversion or other intangible thing, can be made only by a registered 
instrument. In section 123, relating ^to gifts, it is provided that for the 
purpose of making a gift of immovable property the transfer must be 
“effected” by a registered instrument signed by or on bahalf of the donor, 
and attested by at least two witnesses. In section 107 it is provided that 
a lease of immoveable property, under certain conditions, can be made only 
by a registered instrument. Section 59 similarly provides that where the 
principal money secured is Rs. 100 or upwards, a mortgage can be 
“ effected ” only by a registered instrument signed by the mortgagor and 
attested by at least two witnesses. 

In places where the Transfer of Property Act, 1882, is not in force, 
transfers of the descriptions mentioned above may be mad® orally or in 

(1) Lord Halsbury at p. 549 of Commissioners for Special Purpose® of InoDm©- 
tax 0 . Fensel, (1891) A. 0. 5S1 : 01 L. J. Q. B, 265 : 65 L. T. 21 : 55 LE ^5. 

(2) R. V, VaitManatha Aiyar v, KooM B. TaitManatlaa Aiyar, I, 

Madras 112 ; 181 1 a 6l8, 
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writing. If the transfer is made in writing it requires registration 
under section 17 in case the conditions of the latter section are satisfied. 
Where a document requires registration under section 17 and is not register- 
ed the effect of non-registration is given in sections 47 to 51 of the Indian 
Registration Act. Section 49, after its amendment by the Act 21 of 1929, 
now runs as follows : — 

®*No document, required by section 7 or by any provision of the 
Transfer of Property Act, 1882, to be registered, shall: — 

(a) affect any immoveable property comprised therein, or 

(5) confer any power to adopt, or, 

(c) be received as evidence of any transaction affecting such pro- 
perty, or conferring such power unless it has been registered ; 

Provided that an unregistered document affecting immoveable 
property and required by this Act or by the Transfer of Property Act, 
1882, to be registered may be received as evidence of a contract in a 
suit for specific performance under Chapter 11 of the Specific Relief 
Act, 1877, or as evidence of part performance of contract for the pur- 
poses of section 53 A of the Transfer of Property Act, 1882, or as evi- 
dence of any collateral transaction not required to be effected by a 
registered instrument''. 

Section 47, L R. A. provides that a registered document 
shall operate from the time from which it would have com- 
menced to operate if no registration thereof had been required or 
made, and not from the time of its registration. In cases of transfer 
the question has arisen as to whether the period of three months runs 
from the date of the execution of the document or from the date on 
which it is registered. Before proceeding to discuss the decided cases 
in detail a few preliminary observations needs be made. On reading 
sections 9 and 6 together, it is reasonable to presume that the word 
‘‘occur*' in section 9 has the same meaning as the word “commit’* in 
section 6. Again the word “make" is used in section 6 clauses (a), (6»), 
and (c). The same word has been used in sections 54 (sale) and section 
107 (lease), Transfer of Property Act. In section 59 (mortgage) and section 
123 (gift), Transfer of Property Act, the word “effect" has been used. 
Looking at the object for which the two words “make" “effect" 
have been used in the Transfer of Property Act one concludes that they 
are interchangeable terms and bear for all practical purposes the same 
legal meaning# If section 6, Provincial Insolvency Act is read in the 
light of the various sections of Transfer of Property Act dealing with 
transfer of property it appears reasonable to hold that an act of 
insolvency is committed in all cases where a transfer Is made or effected 
according to the Transfer of Property Act. In places where the Transfer 
of Property Act is not in force, section 49, L R. A. appears to achieve 
the same purpose by giving the same effect to the fact of non-tegisira** 
tion m is achieved by the more elaborate and substantive provisions 
of the Transfer of Property Act. It means that so far as the effect of 
non-registration of a document of transfer is concerned there is no 
difference in substance as to whether the Transfer of Property Act is in 
force or not m the place where the transfer occurs. 

In A. I. R* 1921 Mad. 62 ^1), "a case governed by the Transfer 
Ma4 62 ^60 C Ohettiar a. hkknhmlmtmn Aiyar, A. I. E. 19^ 
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of Property Act and in A. I. R. 1933 Lah. 821 (0» R case not governed by ^ a 
the Transfer of Property Act, it was held that the period of three months 
runs from the date of execution of the document and not from the^^^ 
date of its registration. In the later decisions of the Madras High Court • 

(2) as well as the Lahore High Court (3) it has been held that the 
period runs from the date of registration and not from the date of 
execution. The same view has been taken in A, I. R. 1934 Rang. 216 
(4) and A. L R. 1934 Nagpur. 171 (5). 

The reasoning adopted in ail these cases, except the Nagpur case, 
is that the transfer is not made because title does not pass till registra- 
tion. Section 47, !, R. A. has been reconciled with section 49, Registration 
Act, and section 59, Transfer of Property Act and similar sections dealing 
with transfers on the ground that although that section throws back 
the commencement of the operation of the document, when registered, 
to the date of the execution, it does not pretend to lay down that where 
an instrument, which affects immoveable property requires to be regis- 
tered, title in the property passes before registration is effected, and it 
has been held that the date of commencement of the period of the 
three months is the date on which the transfer sought to be set aside 
becomes effective in law, namely, in the case of a transfer such as mort- 
gage or sale, the date of registration of the deed (6). 

In the Lahore Full Bench case reliance was placed on section 47. 

L R. A. for the view that time should run from the date of execution. 

With respect to it^ Monroe, J., who delivered the judgment of the Full 
Bench, remarked : — -“This argument seems to me to confuse two wholly 
different ideas, the operation of a document, and an event In the 
present case the question is not what was the effect of the registration, 
but when did the event take place which caused the transferee to 
become the owner. We are not concerned with the time from which the 
document operated but with the time at which that document produced a 
legal effect, that the effect produced was by reason of section 47 retros- 
pective in its operation does not concern us/* 

In the Nagpur ruling it was conceded that the mortgage was com- 
plete and valid as against the executants from the time of execution, 
but at the same time it was held that the period of three months begins 
to run from the date of registration on the ground that there was nothing 
to show that the creditors had any notice of the deed and in fact they 
almost certainly had not, and that the only notice they would have of 
the execution of the deed was registration. 


(1) Batan Chand and others u. Small and others, A. I. R. 193S Lah. 821 : 
149 L a 853. 

(2) H. R. M. M M. Mnthiah Ghettiar v. Official Receiver of Tinnevelly and 
another, A. I. E. 1933 Mad. 185 : 141 I. G. 101 ; Saravathada Iswarayya v, 
Kurnbaaabbanna and another, A. L R. 1931 Mad. 637 (2) : 151 L C. 1034 : 58 
Mad. 166. 

(3) Kirpa Ram Saawala Ram, A. I. R. 1935 Lab, 55 : 158 I. C. 55 ; 
Lakhmi Chand Kesho Ram, A. I. R. 1935 Lah. 565 : 158 I. 0. 226. 

(4) U Ba Sun v. Maung San, 151 I. 0- 670 : A. I. R. 1934 Bang. 216* It has 
now been overruled in U. On Manng v. Manng Shwe Hphaund, A. L B. lOT 
Bang. 446 T. B. where it has been held, dissenting from other High Oourta, that 
the period of three months begins to run from the date of execution of transfer 
and not from the date of registration. 

(5) Kanhai Lai v. Sadashivrao Ganpat Rao, 150 I. 0. 8B4 : A* I. B. |9l4 Hag. 
171 ; G. W. Godbole t?. Marotisa Balusa Bhaosar, A. I. B. 1987 Hag. 197. 

(6) U, BaBain Manng Ban, A. L R. 19S4 Bang, 216 ; Ml L'O.m 
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The doctniie of notice on which the Nagpur ruling is based will^ 
if adopted^ be followed with very dangerous consequences^ Section 9 ( 1 ) 
|1) {cK dQQs '^varrant the opinion that notice to creditors of the act of insob 
• vency is necessary ; to hold that the period of limitation runs from the 
date of registration and not from the date of execution on the ground of 
any supposed necessity of notice to the creditors is an innovation to 
which very few persons will subscribe- It may be readily admitted that 
in case it is held that the period runs from the date of execution it 
will be possible for the debtors to defeat the provisions of Insolvency 
Acts. But though registration might minimise that possibility it is an 
inadequate safeguard against the dishonest dodge of the debtors. Agaioj 
that is a matter for the legislature and it is not competent to a court 
of law to ignore the meaning and effect of express words in order to 
do away with legal defects in an Act. In some of the other cases 
referred to above also, the judges appear to have been influenced by 
equitable codsiderations. It» however, remains true that the general 
trend of opinion amongst all the High Courts is to decide that the 
starting point is the date of registration and not the execution of a 
document. 


Against such a formidable array of authorities, as have been dis- 
cussed above, one does not feel oneself to be on very sure ground in 
venturing to sound a note of dissent. Yet, with the greatest respect to 
the learned judges who have expressed themselves in favour of the 
proposition of law as laid down above, I submit that these decisions 
cannot be reconciled with the interpretation of section 123* Transfer 

of Property Act, section 49 and section 47, L A., placed 

by their “.ordships of the Privy Council in A. L R. 1927 Privy Council 

42 (!)• That was an appeal from a Full Bench decision of the Madras 
High Court reported in A. I. R. 1923 Mad. 28 i (2), In that case the 
donor of immoveable property had handed over to the donee an 
instrument of gift duly executed and attested and the gift had 
been accepted by the donee It was held that the donor had no 

power to revoke the gift prior to the registration of the instrument. 
In this connection a Full Bench decision of the Bombay High Court 
reported in A. I, R. 1925 Bom, 210 (3) was cited before the Madras 
High Court as well as the Privy Council and approved by both of them. 
Lord Salvesen, who delivered tie judgment of the Board, after referring to 
sections 122 and 123 of the Transfer of Property Act, 1882, and sections 
47 and 49 of the L R. A. as the leading statutaty provisions, on which the 
solution of the question depends, remarked that the controversy in numer- 
ous cases in the courts of India which have dealt with this point has 
always centred round the words in section 123 *'the transfer must be 
effected by a registered instrument.*’ He referred to the Bombay Full 
Bench and remarked that the argument on behalf of the appellant 
in the appeal before the Board could not be better stated than it was in the 
dissenting judgments of Shah, Acting Chief Judge and 
Mulla, J, In order to understand the Privy Council case more fully 
I will quote the following passages from the judgment of Justice Mulla in 


0) Ealyanasundaraia Pillai Karuppa Mooppauar and others, 

A. I, B. 1^7 Privy Ooimeil 42 : 100 I, 0. 105 : 50 Had. 193. 

Karupp^ Muppanar and others, A. I, % tm 

Mad. 282 (F. B ) : 73 L 0. 205. 

Taman Janardhap Kashpllkat. A,l. B, 
1925 Bom. 210 (F.B.) : 49 Bom. 383 ; 87 L 0* #0. , ' 
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the Bombay case : — S. 

“Reading sections 122 and 123 together, a gift is a transfer which' 
must be effected by a registered instrument signed by the donor and attest- 
ed by at least two witnesses. It follows from these two sections that a gift 
cannot be said to be effected unless the transfer which constitutes the 
gift is itself effected in the manner prescribed by section 123. In the 
Present case there is an instrument signed by the donor and attested by 
two witnesses ; but before the instrument was registered, the donor 
declared his intention not to be bound by it. and he actually denied ex- 
ecution before the Registrar. The position then is this, that* at the date 
on which the donor repudiated the transaction, there was no transfer 
“ effected ’’ in the manner prescribed by the law and there was no valid 
and complete gift ; in other words, there was no gift at all ; see the 
observations of their Lordships of the Privy Council in Sadik Husain 
Khan v. Hashimali Khan (38 AIL 627) where their Lordships said that 
transfer within the meaning of section 122 meant prima facie a valid 
transfer. It is true that in the present case the donor did “all that 
he need do” towards completing the gift, namely, that he executed the 
writing and handed it to the donee but it cannot be said, having regard 
to the language of section 1 23, that, because he did so, there was a transfer 
effected by way of gift ; for a transfer by way of gift under that section can 
only be effected by a registered instrument. It is also true that having re- 
gard to the provisions of the Indian Registration Act the registration could 
be effected without the co operation of the donor and even against his con- 
sent and further, that on the instrument being registered, it operates from 
the date of its execution as distinguished from the date of registration, but 
it cannot be inferred from this that a transfer by way of gift had been 
effected in the manner pi escribed by section 123 before the date on which 
the donor drew back from the transaction It is also true that when the 
donor executed and handed over the document to the donee there was 
a clear intention expressed on his part to give, and a clear intention on the 
part of the donee to take, but that does not conclude (he case. The in- 
tention must be expressed in the manner prescribed by law, that is, by a 
registered instrument signed by the donor and attested by at least two 

witnesses It seems to me that the registration prescribed by section 

123 is not mere evidence of the gift, but is part of the gift itself. It is, I 
think, a necessary part of the proposition that the gift has been effected. ’it 
is not mere evidence to prove that there has been a gift, but it is a fact to 
be proved to constitute the proposition that there has been a gift.” 

In regard to these arguments the Privy Council remarked as 
follows ; — 

‘'Their Lordships however, cannot accept them. They are 
unable to see how the provisions of section 123 of the Transfer 
of Property Act can be reconatled with sectim 47, Registration 
Act, except upon the view that, while registration ts a necessary 
solemnity in order to the enforcement of a gift of immoveable 
property, it does not suspend the gift until registration actually 
takes place. When the instrument of gift has been handed by the 
donor to the donee and accepted by him, the former has done every 
thing in his power to complete the donation and to make it effective. 
Registration does not depend upon his consent, but is the act of an officer 
appointed by the law for the purpose, who, if the deed is executed by or 
on behalf of the donor and is attested by ., at least two witnesses. ihUst 
register it if it is presented by a person having necessary interest within 
the prescribed period. Neither death, nor the expre^ revhoftffoh % the 



.AMENDMENT OF CREDITOR'S PETITION. 

112 


S.9 

III 


donorj is a grotmd for refusing registration, if the other conditions are 
complied with. Their Lordships accordingly find themselves in complete 
agreement with the judgment of the Full Bench of the Bombay High 
Court in the case cited. As this decision, and the similar decision of the 
Full Bench of the Madras Court, had settled the law for these Presidencies 
it is unnecessary to refer to the various conflicting decisions of inferior 
tribunals which were overruled. Their Lordships apprehend that the 
judges of the Madras High Court, in allowing leave to the appellant ^ in 
the present case to proceed with his appeal, desired to elicit an authorita- 
tive opinion as to the soundness of the two latest decisions in the Madras 
Court and their Lordships think it desirable that a point which has 
occasioned so much controversy in the past should be settled by a deci- 
sion, which will apply to the whole of India.*’ 

If that is the law in places where the Transfer of Property Act is in 
force it must, by necessary implication as well as by the express words of 
the Privy Council judgment, be true of places where the Indian Registra- 
tion Act only and not the Transfer of Property Act is in force. It is so 
because the wording of section 17, I. R. A is not stronger than the 
language used in sections 54, 125 etc, of the Transfer of Property Act. 


It is unfortunate that the above judgment of the Privy Council was 
not brought to the notice of, and no argument was based thereon before, 
the learned judges of the Madras, Lahore and the Rangoon High Courts, 
It was cited before the Nagpur Court but it was distinguished on grounds 
which do not appear to be in accord with law. The construction of 
section 47, L R. A, which has been relied upon for holding that title is 
not complete from the date of execution but on the date of registration 
and that what takes legal effect on the date of registration is simply made 
retrospective to operate from an earlier date by virtue of the express 
wording of section 47 is, in my opinion, inconsistent with the construction 
placed by Their Lordships of Privy Council. Special attention needs be 
drawn to the lines which are italicized in the above passages from the 
Privy Council s judgment The view of the Privy Council becomes very 
clear when it is read in the light of Justice Mullas dissenting 
judgment (1). 


The transfer is said to have occurred within section 9 (I) (o) on the 
date when the actual transaction takes place and not on the date of 
mutation of names (2). But where the mortgage was executed beyond 
three months but the mortgagee took possession within three months of 
the application, it was held that the transfer took place before three 
months of the application (3), 

As regards the starting point for the period of three months in cases 
of other acts of insolvency mentioned in section 6 refer to the appropriate 
headings under that section. 

Amenlment of creditor's petition.— Order 6 ; rule 17, Civil 
Brocedure C^e, gives ample powers to the courts for allowing amend- 
ments of patitions and the amendment may be allowed even after the 
expiry of three months to cure a formal defect. Where a petition present- 
ed fay a bare trustee was dismi^ed on the ground of non- joinder of the 


tf Trivy Council riew has been, since the above was written, followed 

Maung V, Maung Shwe Hphaund, A. I. R. m? Bang. 446 f* B. 

f Ohand, 90 1. 0 m : A. t R. 1925 Lab. 4^ ; 
Ammchand is, Dumehand, A- L B, im Lahore ^ 

(:-J) MahomM Emhm & Qo * U re, 75 0. A. I B. IM Boto im : 

Bulaman Haiee Mohansed Bros. o. Hajee Ahipad Hail A.L,R. I9S7 
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cestui qt^e trust the Court of appeal gave leave, more than 3 months after 
the presentation of the petition, to amend by adding the cestui que trust 

(1) . But after three months from the date of the act of bankruptcy a 
petition will not be amended by adding a fresh petitioner or a fresh debt 

(2) , or a new act of insolvency which took place more than three 
months before the amendment (3). In the English case it was held by a 
Divisional Court consisting of Vaughan Williams and Wright, JJ. that a 
petition will not be allowed to be amended by adding a petitioner after 
three months from the date of the act of bankruptcy. At page 197 
Vaughan Williams, J said 

“ It is perfectly clear that the court ought not to allow, after three 
months have elapsed from the date of committal of the act of bankruptcy, 
the introduction of creditors, as petitioningcreditors who could not them- 
selves present a petition.” 

And a littlei further on he observed : — 

Our attention was called to several cases which, it was said, es- 
tablished that the power of amendment could be exercised after the three 
months had elapsed. In all those cases, however, it will be seen that the 
person added was not essential to the petition by virtue of the requirement 
of the Act, but only by virtue of the rules of practice of the bankruptcy 
court/’ 

At page 195, in a remark made by the learned judge in the course 
of the argument, he again refers to the difference between allowing the 
amendment in order to conform to some rule of practice and of allowing an 
amendment which would have the effect of dispensing with the statutory 
requirement that the creditor’s petition must be filed within three months 
of the act of bankruptcy* This distinction was again emphasised in Re A 
Debtor (4), where a petition not properly attested under the rules of 
practice was allowed to be amended, Wright, J., observing : This was 

not like a case where a new petitioning creditor is added.’’ It would there- 
fore, follow that where there is no valid petition to the court, it cannot be 
validated by adding a new debt or a new creditor. The principle enunciat- 
ed In re Maund’s case will not also apply to cases where fraud and collu- 
sion between the alleged insolvent and the petitioning creditors are 
pleaded (5). 

Effect of section 16, Provincial Insolvency Act on the role laid 
down In re Maund’s case. “-Section 16 provides that where the petition- 
er does not proceed with diligence on his petition, the court may substitute 
as petitioner any other creditor to whom the debtor may be indebted, in 
the amount required by this Act in the case of a petitioning creditott The 
section presumes that there is already a valid petition before the court. It 
does not purport to override the express provisions of section 9 (1) (c). 
In A. L R* 1928 Mad- 608 (6), A. L H, 1929 Rang. 291 (7) and in A* I, R. 


(1) Ex parte Dearie, (1884) 14 Q B. D. 184 ; Me lUis, 4 Mor. 288- 

(2) Me Maund, (1895) L Q* B. 194^ r n coo . a r o 

(8) GroMndram Kedarnath v» Parmanand Diwanchand, 158 L O. 822 • A* X* B. 

1984 Sind 177. 

(4) Be A Debtor, 1902, 88 L. T. 688. 

(6) In re Maugbart, (iW) 21 Q. B D. 31. , t -d -laaa %ie j 

(6) Tenkata Hanmnantba. Bao v* Yerugulapati Gaagayya A. I. B. Mad. 

608:51 Mad.594!U0I.O.6U ^ ti.- 

(7) L. G,-' T, ik Salboupa Cbettyaradd aaother ®. A. S. Cbektyar Itnaa aod 
otberX A. t im Bang. 291 ; 7 Baa^. 7^ j Iffl B 0. 25a 


h,9 

1 ) 



PETITION BY secured CREDITOR. 

114 


193:2 All, 147 (!) new creditors were substituted in place of original 
petitioning creditors. None of these cases is, however, against the rule as 
in ail those cases the original petition was validly presented. Section 16 
is copied from section 107 of the English Acts of 1883 and 1914. And 
under the English law it was held that section 107 should not be excercised 
in a way as to nullify the effect of section 9 (1) (c). 

In In re Maund’s case certain creditors bad filed a petition on l6th 
May^ 1894, alleging that an act of bankruptcy had been committed on 
5th March, 1894. On 15th June an application to add the names of two 
other persons as petitioning creditors was made, the reason for that appli- 
cation being that there was doubt whether the amount of the debts due 
to the creditors who had filed the petition was sufficient to entitle them to 
present the petition, and reliance was placed on section 107 ; but the 
learned judge said that the power ought not to be exercised after the lapse 
of three months from the date of the act of bankruptcy. The reason was 
that it was desired by the exercise of the power to remedy a defect, which 
might invalidate the filing of the petition itself. The Indian decisions are 
discussed in detail under section 16. 

Sub-Seclbn 2 ; Petition hy a secured creditor. — The reason of 
the rule is that a petitioning creditor in insolvency must be an unsecured 
creditor, that is to say, be must be a creditor who either never had a 
security or, if he had one, has given it up or valued it, asserting it to be 
less in value than the debt, and who presents bis petition as being well- 
founded upon the balance of the debt after setting off the value of security, 
and that balance must amount to Rs. 500 (2). The mere fact that he has 
obtained a decree on the basis of his mortgage will not preclude him from 
making the application (3). A secured creditor, who omits in his petition 
either to state that he is willing to give up his security or to give an 
estimate of its value, does not thereby forfeit of the benefit of his security ; 
the only result is that an adjudication made on such a petition would be bad 

(4). A omission through inadvertence to mention a security which is of little 
or no value ( 5 ), or the omission of a statement m the petition that the 
creditor is willing to give up the security (6), or the omission to state the 
fact that the petitioning creditor is a secured creditor and the value of 
security is a defect which can be cured by amendment of the petition (7). 

If the estimate is a real one and not a mere sham the court will 
not on the hearing of the petition go into the question of its correctness. 
But when the creditor comes to prove for dividend, he will be bound by 
the estimate in the absence of mistake (8). If he does not prove the 
Official Assignee or Receiver cannot compel him to hand over the security 
on payment of the estimated value (9). 


(!) (Bohr a) Ganga Nath and others Kunwar Zaim Singh and another, 
A. L B. 1982 Ail 14? : 54 Ail 12: 135 I. C. 250. 

(2) Moor 0 . Anglo Italian Bank, (1870) 10 Ch. D, 681 689. 

(8) Sarhhu Lali v. Mahesh Bass, 129 1. C. 557 : A. I. R. 1931 Ail, 224. 

(4) Moor u Anglo Italian Bank, mpra ; Bank of Upper India 0 . Aministrator 
General of Bengal, (i9i8l 45 Cal 653, 663-664: 4? I. G. 529 ; A. I. R. 1919 Oal 908. 

(5) Me A DaMor, (1022) 2 K. B. tO0. 

( 6 ) M&iparie Vanderiiaden, 0L882) 20 Oh. D. 289. 

(7) T. Mahomed Ayyab Sahib «?. G. F. Gunnis ^ Go., A. I. E. 1914 Mad. 687 : 
Mad. 555 ; 19 I. 0. 19 ; See also Ahamed Mahammed Farulfce t?. Frapullanath 

Tagore, 61 Cal §24 : 154 1. (\ 524 : A I B. 1935 Ual M. 

T. ^ ^ * MxfarU Taylor, (1884) 18 Q. B. D. 128 ; M. 

1 Moola 4 Moolia & Sons, Ltd* t?. Chartered Bank of India, (102'?} 5 Bang, 685 : 
107 I 0. 860 : A. I. B. Bang. 86. 

(0) Ee Tautm» (1809) % Q* B* 54l 
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Appeal ; necessary parties. — It is not necessary for an appellant to « 
make other creditors who joined with him in the original petition of ad» 
judication, parties to appeal if the debt which, he states, as owing to him, is 
more than Rs. 500 (i) in an appeal by a creditor from an adjudication 
order the insolvent is a necessary party (2). 

Miscellaneous A. L R. 1933 Lab. 642 (2) the question was 
raised but not decided as to whether there is an obligatiota on the petition- 
ing creditor to implead other creditors and whether he only has to comply 
with the requirements of sections 9 and 13 (2), neither of which demands 
the impleading of other creditors (3). Where an application made by a 
debtor for insolvency was rejected as also the adjudication as insolvent of 
the debtor, whereupon another creditor made a similar application, it was 
held that the dismissal of the previous application did not operate as res- 
judicata in the later proceeding though the second applicant was a party 
to the first application (4). Where a mortgage transaction is effected 
between the debtor and his own son-in-law at a time when the debtor is 
involved heavily in debt and within three months of the application for his 
being declared an insolvent the presumption that the mortgage was to 
defraud his creditors is very naturally raised against him (5). 

. .... ... ‘0- (i) A. debtor shall not be 

entitled to present an insolvency 

petition, unless he is unable to pay his 

debts and — 

{a) his debts amount to five hundred rupees > or 

(6) he is under arrest or imprisonment in execu- 
tion of the decree of anyOourt for the payment 
of money ; or 

(c) an order of attachment in execution of such a 
decree has been made, and is subsisting, 
against his property. 

(2) A debtor in respect of whom an order of adju- 
dication whether made under the Presidency-towns In- 
solvency Act, 1939, or under this Act has been annulled, 
owing to his failure to apply, or to prosecute an applica- 
tion for his discharge, shall not be entitled to present an 
insolvency petition without the leave of the Court by 
which the order of adjudication was annulled. Such 
Court shall not grant leave unless it is satisfied either that 
th debtor was prevented by any reasonable cause from 
presenting or prosecuting his application, as the case 


(1) Jamal Diu v. Bishambar Dial, 109 I. 0. 578 : A. L B 1929 Lak 72. 

(2) Ohhotubhai Bbimbiiai v. Dajibhat Ukabhai, 80 I. € 4^ : A. I. R. 1924 
Bom* 4fe 

(S) Loriud Chaud Parma Hand «?. Mahomed Akram Ehaa, 145 I* C- 474 : 
84 P* D. B. 827 : A. L E, 1983 Lah. 642 (2). ^ ^ ^ ^ 

(4) Ohauthmal Bhagirath Ehem Karam Das, 107 I. C. 842 : A, I, B. 1928 

Pat. 116* 

(51 Amir Ohaud Oiiolal Beoaiver Miawali, 134 L C* 1103 : ^ P* h* B* 667 
(2) : A* I. B* 1981 Dah. 
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may be^ or that the petition is foimded on facts sub- 
stantially different from those contained in the petition 
OH mdiich the order of adjudication was made. 

History.'— The earliest law of insolvency applicapable outside the 
Presidency towns was contained in chapter 20 of the Civil Proceduie Code® 
Act 10 of 1877. Section 351 of the Code ran as follows 
the court is satisfied — 

(а) that the statements in the application are substantially true ; 

(б) that the applicant has not, with intent to defraud his creditor, 
concealed, transferred or removed any part of his property since the 
institution of the suit in which was passed the decree in execution of which 
he was^arrested or imprisoned or at any subsequent time ; 

(c) that he has not, knowing himself to be unable to pay his debts 
in full, recklessly contracted debts or given an unfair preference to any of 
his creditors by any payment or disposition of his property ; 

[d] that he has not committed any other act of bad faith regarding 
the matter of the application ; 


The court may declare him to be an insolvent and may also, if 
it thinhs fit, make an order appointing a Receiver, or if it does not appoint 
such Receiver, may discharge the insolvent.’* 

For the Punjab the law was contained in sections 22 
to 33 of the Punjab Laws Act, 1872. For our present pur- 
poses all that we need notice is that under the Insolvency Chapter 
of the Code of Civii Procedure the court bad to satisfy itself that 
the statements in the application of the debtor were substantially 
true and also that the debtor had not committed any act of bad faith 
prescribed in clauses {a), (5), (c) and {d] of section 351, which practically 
brought under review the whole conduct of the debtor in his trade 
or business. It is also to be noticed that the words used are 
that the court may declare him to be an insolvent and not that the 
court shall declare him to be an insolvent. Under the Civil Procedure 
Codo it held in Salamat AH v. Minahan (i) that, notwithstanding 
the use of the words *'may declare’* in section 351, if a person making an 
application to be declared an insolvent had not brought himself 
within clauses {a), (6), (c) and id) of section 351, then the court 
had no discretion to refuse his petition on other grounds. The 
expression * any act of bad faith regarding the matter of the applica- 
tion** used in clause (d) of section 351 was also interpreted as embracing 
the insolvency and all the facts and circumstances material to explain 
the insolvency, and acts of bad faith towards creditors just at the period 
at which the applicant was contemplating insolvency, were held to be part 
of the matter of the application (2). 

Then came the Act 3 of 1907 which repealed sections 22 to 32 of 
the Punjab Laws Act, 1872, and section 341 clause (e), and chapter 20 
(sections 344 to 368) of the Code of Civil Procedure, 1882. The law 
was considerably enlarged and the Act represented an endeavour on the 
part of the Legislature to enact a more comprehensive and a more 
complete code for insolvency administrations outside the Presidency towns. 
Section 6 sub-ckuse 3 provided that the debtor shall not be entitled to 
present an insolvency petition unless : 


(1) L L R. 4 AIL 3S7 Jowala o. Parbatty Bibi, 14 OaL S0L 

( 2 ) Bmmhi Packi ^ and Oo., I. K 2 Mad. m ; 0opal Dm 
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(a) his debts amount to five hundred rupees ; or 

(b) he has been arrested or imprisoned in execution 
any court for the payment of money ; or 

(c) an order of attachment in execution of such a 
made, and is subsisting”, against his property. Section 11 
quired that every insolvency petition presented by a debtor shall contain 
a statement that the debtor is unable to pay his debts. Section 14 sub- 
section (1) provided that on the day fixed for the hearing of the petition 
the court shall require proof, among other matters, that the creditor or the 
debtor, as the case may be, is entitled to present the petition. Section 15 
sub section (l) enacted tlat where the court is not satisfied with the proof 

of the right to present the petition - or that for 

any other sufficient cause no order ought to be made, the court shall 
dismiss the petition. Where the petition is not dismissed under the 
preceding section, it was provided by section 16 sub-seclion (1) that the 
court shall make an orderl'of adjudication, and on the making of an order of 
adjudication the insolvent, if imprisoned for debt, shall be released. 
Section 44 clause (l) provided that a debtor may, at any time after the 
adjudication, apply to the court for an order of discharge. 

The above brief summary of the main provisions of the Act 3 of 
1907 will show that the new Act altered the law as it existed under 
the Insolvency Chapter of the Code of Civil Procedure in the following 
particulars : — 

L The misconduct of the debtor did not come under review before 
an order of adjudication under the Act 3 of 1907, but it did under the 
Civil Procedure Code (l). 

2. Though section li sub-section (I) (a) required that the debtor 
should in his application give a statement that the debtor is unable to pay 
his debts, section 14 sub-section (1) did not require that the statements in 
the application should be substantially true as a condition precedent to the 
passing of an order of adjudication. 

3, The effect of an order of adjudication under the Act 3 of 1907 
was that the insolvent got an automatic protection from arrest in execution 
of decrees passed against him, independently of the insolvency court. 

The Act 3 of 1907, instead of improving matters, made them rather 
worse for the creditors. The court could not go into and investigate the 
affairs of the debtor leading to insolvency before making an order of 
adjudication and the debtor was not required to prove that he was unable 
to pay bis debts in full as a condition precedent to entitle him for an 
order of adjudication. The misconduct of the debtor could be gone into 
by the insolvency cmrt only when the question of granting a discharge 
came before the court and this was left to the debtor’s sweet will, as 
section 44 subsection (1) did not make it obligatory on the debtor to 
apply for discharge nor section 16 sub-section (1) provided for fixing any 
time within which the debtor was to apply for discharge. The advantage 
which the debtor got by an order of adjudication was that he got an 
automatic protection from arrest. The result was that under the 
Act 3 of 1907 a debtor stood to gain much and lose nothing by coming 
in the insolvency court* Whenever he was pressed or harrassed by his 
creditors for the payment of their debts he could go and seek the 
protection of the insolvency court, without running the risk of hfs 

(1) Udaichand Maity 0 . Bam Kumarkhara, 7 L C. 894 : 12 C. L. J* 400. 
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1 misconduct being' investigated at any stage of the insolvency proceedings- 
Instead of applying for discharge in the first insolvency it was almost 
invariably more convenient for the debtors to present a second application 
for insolvency. The creditors before the first order of adjudication could 
not get their debtors arrested so long as the order of adjudication stood 
and the creditors who lent money after the first order of adjudication 
were similarly defeated by obtaining a second order of adjudication on 
his second petition. 

In actual working the Act of 1907, to say the least, brought about a 
highly unsatisfactory s^’ale of affairs. Ail possible means within the 
statute were explored by the courts in India to remedy and to 
minimise the effect of the defects in the Act ; and for the purpose 
resort was had to the English law under which an application of insolvency 
can be dismiss whenever the court finds that it is an abuse of the 
process of court. Under the Act it was held in some cases (1) that the 
court could dismiss the insolvency petition under section 15 (rr) 
for any other sufficient cause. This view was, however, sub» 
sequently dissented from (2). It v/as held that the latter part of sub- 
section 1 of section 15 of the Indian Act has no reference to an insolvency 
petition presented by a debtor. It reproduces almost word for word section 
7 sub section 3 of the English Bankruptcy Act of 1883, which plainly 
refers lo an insolvency petition presented by a creditor only. 


What the court could not do under section 15 sub-section (1) it did 
under the inherent jurisdiction of the court, relying upon the law in 
England. It has been held in England, both under the Act of 1869 
and under the Act of 1883, that an insolvency petition, whether presented 
by a debtor or by a creditor may be dismissed, if it has been presented, 
not with the bona fide object of obtaining adjudication but for an in« 
equitable or collateral purpose. In England the power to dismiss such 
petitions has been regarded as inherent in the court. It may be that the 
Indian courts have similar authority under section 47 of the Act of 
1907, read with section 151, Civil Procedure Code. As early as 1914 it 
was held by a Full Bench of the Allahabad High Court in Triloki Nath 
V. Badri Das (3), that the court can dismiss the debtor’s petition on the 
ground of an abuse of the process of the court. This was prior to the 
Privy Council ruling in Chattarpat Singh’s case (4). In this case the 
Calcuita High Court had dismissed the debtor’s petition for adjudication 
on the ground of abuse of process of the court. In reversing the judgment 
it was held by the Judicial Committee that the Provincial Insolvency 
Act entitles a debtor to an order of adjudication when its conditions were 
satisfied, that this does not depend on the court s discretion, but is a 
statutary right, and a debtor who brings himself within the terms of 
the Act is not to be deprived of that right on so treacherous a ground 
as an abuse of the process of the court, and that any misconduct of a 
debtor^ is to be visited with its due consequence at the time of the 
debtor s application for discharge and not on the initial proceedings. 


^ r ArunacMam Chetty Maung Po Thin, 4 Bur. L. T, Jt7 ; 
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The Act 3 of 1907 was replaced by Act 5 of 1920, the Act which 
is in force now. In the present Act advantage was taken of remedying 
the defects which were found in the working of the old Act. Inability to 
pay his debts w^as made a condition precedent to entitle the debtor to 
present an insolvency petition and the scope of enquiry for recording a 
finding on the point was defined by the addition of a proviso to section 24 
of the present Act which corresponds to section 14 of the old Act. Section 
15, clause 1, was reproduced in section 25 and it w^as made absolutely clear 
that the words for any other sufficient cause ’’ apply to a creditor’s 
petition only. Section 16, clause I, which found its place in section 27 of 
the present Act, was amended by providing that at the time of making an 
order of adjudication the court shall specify in such order the period 
within which the debtor shall apply for discharge. Further, a new section, 
section 43, was added, it authorised the court to annul the order of 
adjudication on the debtor’s failure to apply for discharge within the 
specified time or to prosecute the same in case one is made. Section 16, 
sub-section 2 (6) giving automatic protection to the debtor under the old 
Act was omiited and a new section, section 31, was added making the 
giving of protection discretionary with the insolvency court. Section 10, 
sob-section 2 was also newly added to prevent the abuse of the process of 
court, which had given so much trouble under the old Act. By the 
enactment of this sub-section a debtor cannot now apply for the second 
time in insolvency where an order of adjudication has been annulled, owing 
to his failure to apply, or to prosecute an application for his discharge, 
without the leave of the court by which the order of adjudication was 
annulled, such leave to be granted only in certain conditions mentioned in 
the section. The scope of this sub-section was widened by Act li of 1927 
by the substitution of the words whether made under the Presidency- 
towns Insovency Act, 1909, or under this Act” in place of the words 
** made under this Act.’* Even in the Act of 1920 the court was not 
given power to annul an order of adjudication made on an application 
which did not he under section 10, sub-section 2. This power has now 
been conferred by section 35 of the Act 11 of 1927, by amending section 
35. For that see section 35. 

Under the present Act it may be taken that two propositions are 
well established : — (I) that the second application does not lie if it is 
barred under section 10, sub-section 2 ; and 

{b\ that cases which do not fail within the sub-section will continue 
to be governed by the rule laid down in Chhatarpat Singh’s case, that is 
to say, the court is bound to adjudicate a person if he satisfies the condi- 
tions of section 10 and his application cannot be refused on the ground 
that there has been an abuse of the process of the court. 

The law under the Presidency-towns Insolvency Act, 1909. 
Section 14 prescribes the conditions on which a debtor should 
petition and inability to pay debts is not one of them. Section 
14, sub-section 2 which is the same as sub-section 2 section of 10, 
Provincial Insolvency Act, was added by the Act 11 of 1927. The 
defect, which existed, was remedied for the Presidency-towns in 1927 
whereas it had been done in 1920 for the Muffossil. Section 15 (1) 
provides that a debtor’s petition shall allege that the debtor is unable to 
pay his debts, and if the debtor proves that he is entitled to present a 
petition, the court may thereupon make an order of adjudication unless in 




I fl ^ts opinion the petition ought to have been presented before some other 
a® court having insolvency jurisdiction. By the Act 11 of 1927 courts under 
the Presidency-towns Insolvency Act were also given power to annul the 
adjudication made on an application presented without the leave of the 
court under sub* section 2. 


In Mai Ch md's case, (1) which was decided before the Privy 
Council case® Chhatarpat Singh v Kha<^ag Singh Lachminarayan^ it 
was held that it is not obligatory upon a court to grant an application in 
insolvency merely because the debtor satisfies the court that the conditions 
mentioned in sections 14 and 15, Presidency-town Insolvency Act, exist in 
a case and that it is the duty of the court to consider whether the applica- 
tion for insolvency constitutes an abuse of the process of the court. It was 
also held that an insolvency court has jurisdiction to make an order annul- 
ling an adjudication, if it thinks that the application for insolvency was 
an abuse of the process of the court, under section 2i. In interpreting 
section 21 and holding the above view generally the undermentioned cases 
were followed* (2) This case was followed in 1923 in Ballav Chaod 
Serowjee’s case (3) in which the Privy Council ruling in Chhatarpat 
Singh’s case was distinguished on the ground that the facts of that case 
were quite different from the case before it. Mr. Mulla’.s opinion on the 
Calcutta view is the same and it is supported by him on the following 
grounds : — ^‘The case before the Privy Council was one under the Provin- 
cial Insolvency Act, 1907. It is provided by that Act that in the case 
of a petition presented by a debtor, the court shall dismiss the petition if 
it is not satisfied that he is entitled to present the petition, and if the 
petition is not dismissed, the court shall make an order of adjudication* 
The language of section 15 of the Presidency-town Insolvency Act is 
different. That section says that “ If the debtor proves that he is entitled 
to present a petition, the court may make an order of adjudication *’ The 
words used being ‘'may*’ and not “shair* as in the Provincial Insolvency 
Act, the court has discretion under the Presidency-town Insolvency Act 
to refuse to make an order of adjudication even if the conditions which 
entitle the debtor to present a petition are complied with.” Against this 
view it may be submitted that under section 351 of the old Civil Procedure 
Code the word *may’ was used and yet it was uniformly held that the court 
could not refuse to adjudge a person insolvent if his case did not fail within 


any of the clauses mentioned therein. The view under the Civil Procedure 
Code could, however, be supported on the ground that by expressly mention- 
ing cases where it cou’d not pass an order of adjudication, the Legislature 
by implication had taken away the court’s jurisdiction to refuse an order of 
insolvency on a debtor’s application in any other case not falling within 
those specifically dealt with in the section itself. Whatever it may be, we 
have to take the law as it stands and is decided by the courts. The law 
under the Presidency-towns Insolvency Act is, therefore, different from 
that under the Provincial Insolvency Act inasmuch as the inherent 
Jurisdiction of the courts under the former Act to dismiss a debtor’s 
application on the ground of abuse of process of court in cases, which 


are not governed by sub section 2 of section 14 Presidency-town Insol- 
vency Act, exists, but courts under the latter Act have no such power 
because of the Privy Gouncifs ruling referred to above. 

ili MarShand 191 '" Oal. 
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^ Attiendfnenl of ihe srctioH in the Pnojab.— In seciion 10 (l)of the ill. 
Provincial Iiisolvency Act* 1920, after the existing clause (a) the following 
clause shall be inserted : — 

"'(aa) his debts amount to two hundred and fifty rupees, and he satis- 
fies the court that he is entitled to summan^ administration of his estate 
under section 74 of this Act ; or*’ (l). 

Essentials of section 10, sub-section 1. — debtor is not entitled 
to pi esent an insolvency petition unless-—]. He is unable to pay his 
debts awJ 2 (a) His debts amount to Rs, 500-0-0; (6) or he is under arrest 
or imprisonment in execution of a decree for the payment of money : or (c) 
an order of attachment in execution of a decree for the payment of money 
has been made, and is subsisting, against his property. 

In all cases he must prove that be is unable to pay his debts. If he 
succeeds in proving that be is unable to pay his debts and any ofie condi- 
tion of those mentioned in (a\ {b) and (c) his petition lies and an order of 
adjudication is sure to follow thereupon. 

Adjudication is a statutory right. — The leading authority is the pro- 
nouncement of their Lordships of the Privy Council in Chalarpat Singh *s 
case (2). The foliowdng passage from the judgment will bear quotation : — 

**The dismissal of Chhatarpat’s petition by the District Court does not 
purport to rest on any failure to comply with the express terms of the Act 
What was held was that the application was an abuse of the process of the 
Court and so must be dismissed. Presumably it was on this ground, too 
that the High Court dismissed the appeal ; no other reason is indicated. 

It is to be regretted that the Courts in India allowed themselves to be 
influenced by this plea instead of being guided to their decision by the 
provisions of the Act. In clear and distinct terms the Act entities a 
debtor to an order of adjudication when its conditions are satisfied. This 
does not depend on the Court’s discretion but is a statutory right ; and a 
debtor who brings himself properly within the terms of the Act is not to 
be deprived of that right on so treacherous a ground of decision as an 
abuse of the process of the Court. This case illustrates the peril of this 
doctrine in India, for what has been treated by the courts below as such 
an abuse appears to their Lordships in no way to merit this censure. 

It may, perhaps, give rise to contest for priority between competing 
creditors, but that will be, if necessary, a matter for decision hereafter in 
the course of insolvency. Be that, however, as it may, Their Lordships 
are now concerned only with the debto/s position and as to that they are 
satisfied that he has complied with all the conditions specified in the Act, 
and is entitled as of right to an order adjudging him an insolvent. This 
conclusion, apart from the decision under appeal, is in agreement with the 
current of authority in India, where it has been rightly held that the stage 
at which to visit with its due consequences any misconduct of a debtor is 
when his application for discharge comes before the Court, and not on the 
initial proceeding.’* 

The above Privy Council ruling has been since followed in many 


(!) Seciion 3, The Fun jab Belief of indebtedness Ac^ VII of 1984. 

(21 Chhaiarpat Singh Bugar a Kharag Singh LaGhmirain and olhers^ 
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cases (l). It is now settled law that if a debtor satisfies the conditions 
’.10 mentioned in section 10 , the court cannot refuse an order of adjiidication 
against him on any other ground. 

Unless lie is unable to pay his debts. — These words are new and 
were added to make it clear that a debtor is entitled to present an 
insolvency petition only if he is unable to pay his debts. Under the old 
Act of 1907 also, as it is under the present Act, a debtor’s petition was to 
contain a statement that he is unable to pay his debts. But under that 
Act inability to pay the debts was not a condition precedent to the presenta- 
tion of petition as it is under the Act of 1920. Prior to the Privy Council 
ruling there was a difference of opinion under the old Act as to whether 
a debtor’s petition could be dismissed if he did not satisfy the court that 
he was unable to pay his debts. Jenkin C. J. held in Kali Kumar Das v. 
Gopi Krishau Ray (2l that the court could not do that. On the other 
hand, it was held in the Lakshmi Bank Ltd., v. Ram Chandar Narayan 
Apte (3) that under section 11 il) of Act 3 of 1907 the debtor has 
to state in his petition that he was unable to pay his debts, and, if 
either on the face of the proceedings or on representation by the opposing 
creditor the court was satisfied that this statement was not correct, the 
court could dismiss the petition. The view of the Bombay High Court is 
against the Privy Council ruling Under the present Act there can be no 
doubt that inability to pay debts is a condition precedent before a debtor can 
be adjudged insolvent. The object of the change was to prevent the abuse 
of the debtors filing their petitions as a method of evading liability of arrest 
in execution of decrees against them (4). When these words were added in 
section 10 it was objected that il will involve preliminary enquiry into mat" 
ters properly arising at a later stage, particularly if it is alleged that there 
has been any fraudulent concealment of assets. To meet this objection a 
proviso requiring a prima facie proof of the debtor’s inability to pay his 
debts at the stage with which section 14 deals was added. The net result 
of these two additions in the Act has been, however, to leave the matters 
where they were. The object of the addition of these words in section 10 
was to prevent the rush of debtors to the insolvency court, but, having 
regard to the limitations imposed upon the court in regard to its power of 
enquiry at tbis stage, adjudication has become the rule rather than the 
exception. When the time for applying for discharge comes, it is very 
often found that creditors do not appear and oppose the application with 
the result that the debtor gets his discharge as a matter of course. Once 
the debtor has been adjudged insolvent, the creditors usually cease to have 
any interest in the proceeding because in actual practice the gain to them 
by pursuing the matter is very little, if any, at all. 

Inability to pay his debts is a question of fact. — On a debtor's 
petition the court should record a finding as to whether the debtor is 
unable to pay his debts. It is to be arrived at like any other 
finding by a judicial tribunal in which the reason of so holding is stated in 
such a way that it may be checked against the evidence and weighed in 
the balance. It is not enough for a judge to resort to a mere negative 

(1) Durai Bwami Chattier n. Abdul Bubau Sahib, A. I. B. 1982 Mad. 237 ; 

I. R. 1932 Mad. 372 ; 137 I 0. ^ : 85 L. W. 148 : 62 Mad. L. J. 234 ; Bet Ram t?. 
BhaghirtM, A. U E. 1918 All 868 : 40 AIL 75 : 15 All L. J. 885 : 481.0.; 
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(3) 46 Bom. 757 : 14 B. L. R, 292. 
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aod say : do iioi: kiioWj you may he able or you may 120I: but I am not 

satisfied/* (1). f| 

Onus —The onus of proring all the essential conditions required 
under section TJ lies on the debtor ; otherwise he has no locus standi 
to apply and his application must be dismissed (2). 

UaaMe to pay debts ; its meaniiig. — The meaning of the expression 
‘‘unable to pay debts” is that the realisable assets of the debtor should be 
les*^ than his liabilities. The court should consider the matter from the 
point of liquid assets. A man may have property tied up either in property 
or securities, which, owing to the state of the mai ket, he cannot realise 
and thus may be insolvent although the face value of the property may be 
more than his actual liabilities (3). But the quest-on for consideration is 
not whether the debts can be satisfied immediateK^ oat of the assets, but 
whether the assets are so locked up that the debtor will be unable to pay 
at the time he is called upon to pay (4). It is the market value of the assets 
which is to be considered and not the value on paper. The fact that his 
father is a rich man or that bis father allows him to cultivate certain land 
is not sufficient to show that he can pay the debts due by him (5). 

Where, however, on the debtor’s own showing his assets exceed 
his ifabilities, it is for him to show also that by the sale of his interest, and 
after realisation of his assets a sum would not be secured which should 
enable him to pay his debts in full (6k Thu^ where the debtor valued 
his property at Rs. 48000- and stated that the debts due by him were 
Rs, 13000- old oaly and it was not alleged that the assets are locked up 
in investments for which there is no market or that they are otherwise 
Incapable of realisation th 2 application was dismissed. The case, Dad 
Khan v. Chanil Ram (7) was that of an agriculturist debtor whose land 
could not be sold otherwise than in accordance with the Punjab Land 
Alienation Act The value of the property was shown as five times the 
value of the debts by the debtor himself. It was held that the debtor 
was not unable to pay his debts. The learned judge remarked : *'He could 
either sell a fraction of his land to an agriculturist or he could charge a 
larger fraction in order to raise the necessary funds. Counsel coateods 
that it is the duty of insolvency court to pass an order of adjudica- 
tion and then to make arrangements for farming a portion of the 
land If the insolvency court can arrange to farm a portion of the 
land, the applicant can equally well arrange a lease of the same 
portion. The words in the section must, I think, be read as meaning what 
they say and if a man has on his own showing marketable property of an 
infinitely greater value than his outstanding debts, he is clearly able to 
pay them. The fact that the debtor’s power of alieaation is restricted 
in certain respects by statute is a w.iolly immaterial circumstance in con- 
sidering the debtor’s, inability to pay his debts (8 . The reason is that the 

(1) Mathura Earn «?, Baldeo Earn, A. I, E. 1924 All 800 (2). 

(2) Gobind Prasad Gir Kishun Jua! Dhokri, A. I. E. 1924 Patna 166 j Moti 
Ram Pram Ohand Kewal Ram Dharam Chand, A, I. R. 1923 Lali- 202 : 28 F. L. 

S. : 9 L. L, d. 550 : 1905 I, 0. 569 ; Siya Bam v. Kishorl Lai, A. I. K. 1933 
All 841. 

(3) Mathura Bam v* Baldeo Bam, A. I. B. 1924 All 800 (21 

(4) Mohan liai Batna, 1935 A, M. L. J. 51* 

(5) Thakar Bingh u. Hardit Singh, A. I. B, 1928 Lah. 237 : 106 L C, 574- 

(6) Moti Bam Pram Ohand Kewal Bam Bharam Giiand, A. L B, 1928 
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m restrictioB against alienation is not absolute, only that under the 
Punjab Alienation Act the land of an agriculturist cannot be sold 
to a non-agriculturist, it is open to a ncn-agriciilturist to recover his money 
due to him from an agriculturist by any legal means in In’s power and if 
such a person can induce an agirculturist to pay off a debt due to him and 
to take mortgage of land from his debtor as security for himselfj there 
is nothing in the Punjab alienation of land Act to prohibit such a course. 
It is immaterisl whether the mortgagee pays him cash or gives his 
bond, nor has he anything to do with the correctness of the account 
or the amount due beyond what the debtor himself admits and asks the 
mortgagee to pay for him (1). Unless it is shown that the landlord 
had refused to allow alienation of the occupancy rights, it cannot be 
said that the debtor possessing those occupancy rights is unable to pay 
his debts (2). Nor can the same be said where the landlord is willing to 
purchase the land (3). The fact that the only property to which the pe- 
titioning debtor is entitled is his share in the joint family property of 
which he cannot, under the Hindu Law, enforce partition during the life- 
time of his father, is no ground for holding that the debtor has no property 
available for payment of his creditors. His interest in property is 
alienable, notwithstanding the restriction, and its value must be taken 
into consideration in determining whether he is unable to pay his 
debts (4). In a case the assets of the insolvent (consisting of inalienable 
land and house) if realised by him were worth more than the debts, 
and the difference between the debts and the assets on the most favourable 
showing was not very large, it was held that the debts due were cash 
debts and the assets were not immediately realisable (5). Under the 
section the court is not required to enter into a nice calculation of the 
assets of the debtor and balance them against his liabilities (6). The 
petition should not be dismissed merely because upon a nice calculation 
of the value of the assets it might be possible to hold that the value of 
the assets exceeds the amount of liabilities (7), Adjudication is now the 
rule rather than the exception and meticulous examination of the assets 
and liabilities and carefully balanced adjustment of these is neither necessary 
nor required ( 8 ), Where a large portion of the debts incurred by an in- 
solvent was spent in litigation undertaken by his wife to recover a share 
of the estate left iby a father or husband and where the creditors lent 
their money, with their eyes open expecting indemnification at the end 
of litigation, it was held under the circumstances that it could not be 
said that the petitioner has no reasonable prospect of being able to reoav 
the loans 19), ^ 


(1) Haidar v. Fatteh Khan, A. I. K. 1917 Lahore 71. 

(2) Barkat.'Ali, a. Guran Dita, 99 1. 0. ^7 : 27 P. L. B 4 W -at R loor i 

o’- ® 'rT'iSiS 

1^5 Sirtm "" ® ® 

l!! ^“dhwa Singh ^ Amir Smgh, 154 I. 0. 605 : A. 1. E. 1934 Lahore 985 (1) 
(4) Bhagirth Lai ®, Eanwal Narain, (1929) 11 lah, L, J, 490. 

(a Kanm Baksb 0 , G-aja Dhari and others, A, I, E, 1914 Lahore 63 fl) 

A. i.'i: fs ’** ’• ^ 

T 6 L, L. J, 300 : 89 1. 0. 82i : A. I R 1904 

R. 193§H2a i“hh P- K* : A. I. 

{&) Subbiah Piilai 0 . Abli*! Bashid^ 9 1, <1. #2 ; 4 Bu^ L. K 18, ’ 
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Mature and extent of proof to show inability to pay debts ; g |Q 
S. 24 (Ij, Proviso. — Section 10 provides that a debtor shall not be eii- ||\ 
titled to present si'll insolvency petdion nnless he is unable to pay his debts. 

The object of imposing this condition was to stiffen the laiv against 
the debtor as it existed under the Act 3 of 1907. At the same time the 
legislature had to bear in mind the well established principle that the 
proper stage for investigation of the debtor’s conduct in dealing with his 
property is when he applies for discharge. In order to effect a compro- 
mise betw^een these two principles inability to pay debts was made a 
condition precedent in section 10 but, at the same time, the court’s 
powers were limited to require b. prima fade proof thereof only so as to 
exclude any detailed enquiry into the debtor’s conduct, by the addition of 
the proviso to section 24 of the present Act, It, but for the proviso, is 

almost the same as section 14 of Act 3 of 1907. For cases and full 

notes on the point refer to the commentary under Sectmn 24 (l) Proviso. 

Clause (a). Debt most amount to Rs. 500.— Money doe 
under a rent decree is a debt within section 10(1) {a) of Act 5 of 1920 (1). 

Debt includes money payable under a decree. In order to make a person 
liable to be declared an insolvent, it is sufficient if he is personally 
liable for the debts though the decrees obtained by the creditor do not 

make him so liab’e (l). A person is entitled to present an application 

for insolvency if he can show that the debts payable by him, whether 
alone or jointly with others, amount to more than Rs. 500 (3;. The 
same principle applies if the debior is jointly and serverally liable under 
a decree for Rs. 500 (4b The fact that a suit is commenced to enforce a 
bond |is not a bar to a petition for adjudication based on that debt, pro- 
vided the debt is proved in the insolvency court (5), 

Arrest or Imprisonment,— In some old cases (6) 
there was some difference of opinion (under the Code of Civil 
Procedure 1882) as to the courts power of releasing the debtor, 
turning upon the meaning of the words “ Arrest and Imprisonment,” 

To avoid that difficulty both the words have been used in the section. 

To satisfy this condition it is necessary that the debtor on the date of his 
petition should be under arrest or imprisonment (7). Subsequent arrest 
of the petitioner does not give him a right to continue an application which 
did not lie when it was presented, the petitioner not being under arrest at 
that date. The application by the debtor does not lie after his release 
from arrest or imprisonment. According to section 6 clause {h) a debtor 
commits an act of insolvency if he is imprisoned in an execution of a 
decree of any court for the payment of the money. The arrest or imprison- 
ment mentioned in section 10 (1) (&) is an event which the debtor may 
prove as a condition on which he may petition. The wording is such that 
if the debtor is the petitioner and he relies upon section 10 (1) (d) as one 


(1) Munna Singh v. Digbijai Singh, 60 I. C. 758 : 19 A. 1. 273 : A. I, B. 1921 
AIL 74. 

i(2) Gulam Husain v Baineshar Das> 99 I 0 524 : A LB. 192T Lahore 108* 

(5) Somasundaram Ghettiar t?, Karnioo ChoUiar, 118 I. 0. 494 ; 1929 M W. H 
262 : A, I, B, 1929 Mad. 579. 

(4) Somasundaram Ghettiar Kaunoo Ghettiar, 118 L 0* 494 ; 1929 M. W. N, 
*2® ; A. I, B. 1929 Madras 573. 

(57 Ananta Kumar v* Sadhu Gharan. A. I. B. 1926 Gal 234 ; 87 I. 0. 75L 

(6) In the matter of William Hastie, 11 Oal 451 j Mahomed Huwiuip, 
Badhi, 12 Bom. 40 ; la re Quarme^ 8 Mad, 5DB. 

(t) Jumai u Muhamma 1 Ka^iin AIL aii oa/* 
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S 10 of the conditions it is required that he should be actually under arrest or 
(21 imprisonment on the date of the petition. Where the creditor relies^ upon 

^ the commission of an act of insolvency mentioned in section 6 (h) it is not 
necessary that the debtor should be imprisoned at the date the creditor 
presents the petition. Thus there is a difference between the requirements 
of a creditor’s and debtor s petition when it arises out of the arrest of 
imprisonment of the debtor. It is sufficient if the debtor is under arrest ; it 
is not necessary that he should be imprisoned. 

Section 1 (c). It requires that there should be an order of attachment 
and that it should be subsisting against the property of the debtor on the 
date of the petition (1). It is also obvious that the property attached 
should be the debtor’s property (2). An attachment before judgment is not 
attachment in execution of a decree, but if the suit in which the attach" 
ment before judgment takes place eventually results in a decree, no fresh 
attachment being necessary, the attachment before judgment will be con- 
sidered, after the passing of the decree, an attachment in execution of 
a decree (3), 

Section 10, siibsecHon 2. Petition by debtor whose adjiidicatioii 
has been annulled for failure to apply for discharge. 

Section 27, clause 1 provides that an order of adjudication shall 
specify the period within which the debtor must apply for discharge. 
Sub-section (2) authorises the court to extend this period. If the debtor 
does not apply for discharge within the period specified by the 
court, the order of adjudication must be annulled under section 43» 
Provincial Insolvency Act. Under the Provincial Insolvency Act once 
a person has been declared an insolvent, it is not open to him to apply for 
a second order of adjudication until he has obtained the order of discharge 
or until his previous adjudication has been annulled (4). In case where 
a previous adjudication has been annulled for failure to apply for discharge 
the second application is not maintainable without the leave of the court 
by which the order of adjudication was annulled. To give this information 
to the court to whom the second petition is presented it is provided by 
clause (/) of section 13 that the petition shall contain a statement whether 
the debtor has on any previous occasion filed a petition to be adjudged 
an insolvent and if so the result of that petition. 

Leave of the court— The leave of the court shall not be granted 
unless the debtor was prevented by any reasonable cause from presenting 
or prosecuting his application for discharge or unless the petition is founded 
on facts substantially different from those contained in the first petition. 
Where the court directed an Insolvent, who applied for discharge, to renew 
his application for discharge 6 months hence ” but as no application 
wa$ made within that period the adjudication was annulled under section 43, 
it was held in the circumstances of the case that the order of the court 
being obscure and misleading the debtor had reasonable cause for not 
prosecuting his application for discharge, and leave to present a second 
petition was granted (5). Where a person was adjudicated an insolvent 
and was ordered to apply for an order of his discharge within six months 

(1) d'umai Muhamad Kasimali. T903) 25 AIL 204 at 20S. 

Harish Ohandra Mufcherjee v. The Bast India Goal Go- Ltd., (1912) 
16 C. w. M. 7.38 : 14 1, G. 570. 

(83 Mafchan Lai V. Gnlaat Mai, 6 AIL 889. 

. . W Sultan Hussain Khm, 115 I. 0. 107 : 0 Oudh 100 : 

A I. R. 1929 Oudh 149. 

(5] L U, Haa Bhib Sarak. UBX. 0. 8^1 ! A T , ft •ia« 4oa 
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and his assets were taken charge of by the Officiai Receiver, which were ^ n 
sold and the amount was deposited with him but none of the creditors ^2) 
appeared to receive the same, and so he suggested that as the insolvent 
also had not applied for his discharge as directed by the court the 
adjudication should be annulled, whereupon the District Judge without 
giving any notice to the insolvent or to the other parties concerned annulled 
the adjudication ; it was held that leave to present a fresh petition of 
insolvency should be granted as the estate of the insolvent was still under 
administration by the Official Receiver and consequently the insolvent 
might have been under a reasonable impression that he need not apply til! 
the assets held by the Official Receiver had been distributed to the credi- 
tors (1). Permission by court to file a second application must be express- 
ly granted, It cannot bs inferred from any casual reference (2). 

Mainlaioability of petitions not falling under section 10(2).— 
Section 10, clause (2) implies that, apart from annulment, a second 
petition lies (3), unless it is barred by the general rule of res judicata (4). 
Where an application for adjudication is dismissed for default, a fresh 
application can be made upon the same facts (5), 1 be fact that the in- 

solvent’s first petition was dismissed for failure to produce bis evidence does 
not bar a second petition on the general principles of res judicata as there 
is in the case of the former petition no trial on the merits (6). The fact 
that the insolvent, when he filed his previous application, was not able to 
prove that he was unable to pay his debts cannot estop him from proving 
in the subsequent application that he is unable to pay his debts at the 
time of the second application and so he is entitled to be adjudicated an 
insolvent (7). 

Adjudication on fresh petition without leave. — Under section 35, 
as amended by section 5 of Act II of 1927, the court may, of its own motion 
or on an application made by the Receiver or any creditor, annul any adjudi- 
cation made on the petition of a debtor who was, by reason of the provisions 
of sub-section 2 of section 10, not entitled to present such petition. Before 
the Act 11 of 1927 no decided case on the point under the Provincial In- 
solvency Act has been reported Under the Presidency-towns Insolvency 
Act it was however held in the under mentioned cases (8) that the court 
had inherent jurisdiction to annul an adjudication made on a petition 
which did not lie for any reason (including circumstances dealt with under 
section 10 (2) of the Provincial Insolvency Act). For detailed information 
refer to the heading ^‘History*' under the present section. 

One single petition by more than one debtor. — See commentary 
under section 7 under the same heading. 


(U Bell Ram Maiigal Bas, 117 I. 0. 287 : A.I.B. 1928 Lah. 452. 

(2) Gopi Ohand Duni Ohand v Hukamat Khan, A. I. R. 1987 Pesli. 85 (1). 

(3) y. V. Rangappa u. M. Konappa, 101 1. 0. 349 : 1927 M. W. N. 176: 89 M. L, 
T. 118: A. 1. B. 1^7 Mad. 57a 

(4) 75 F. B. 1905. 

(5) Durga Kanta Sarma v. Auto Koch, (1917) 22 0. W, H 671 : 42 I 0. 649 ; 
Ahdtt! Azfi 2 i Hahid Mistri, (1919) 49 L C* 229 (Cal. ; Ram Prasad Bhagat 
Mahadev Ral, A. 1. R. 192 i Fat. 472 a) : 2 F. L. T. 835. 

(6) Salig Ram v Bam Kishan Dm, (1912) 10 All U J. 51 : 15 1 0. 51 ; 

Dim tJ. Kirpa Bam, A. I. H. 1928 Lahore 874. 

(7) Bam Aerav Sahu v §fi Ram Duhey, A. I. B. 1984 Oudh 94 (k)* 
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L !L Every insolvency petition shall be pre- 

sented to a Court having' jiirisdictioE 
Court to which under this Act in any local area in 
petition shall be pre- which the debtor Ordinarily resides or 
carries on business^ or personally 
works for gain, or if he has been 
arrested or imprisoned, where he is in custody : 

Provided that no objection as to the fiiace of pre- 
sentment shall be allowed by any Coiirfe in the exercise 
of appellate or re visional Jurisdictioii unless such 
objeotioii was taken in the Court by which the petition 
was heard at the earliest possible opportunity! and 
unless there has been a consequent failure of jusMce. 

History .""^This is section 6 (2) of the Act 3 of 1907, with the 
proviso added. Under the old Act it was held that section 47 (i), re- 
prodoced in section 5 of the present Act, did not directly or by implication 
render section 21, Civil Procedure Code, 1908, applicable to proceedings 
under the Provincial Insolvency Act (1). The proviso was added in the 
new Act to over-rule that view f2j. 

Analogous Law. — Section 1 1, Presidency towns Insolvency Act 
defines the jurisdiction of the courts which are to administer the law tinder 
that Act. It is somewhat similarly worded but the change in language is 
material in many respects. Section 20, clause (6), Civil Procedure Code 
also gives jurisdiction in suits to a court within whose jurisdiction the 
defendant actually and voluntarily resides, or carries on business, or 
personally works for gain. Clause (12) of the Letter’s Patent of Culcutta, 
Bombay and Madras High Courts provide that the ordinary original civil 
jurisdiction of these High Courts shall extend to persons who at the lime 
of the commencement of the suit dwell or carry on business* or personally 
work for gain within the limits of their jurisdiction. 

Applicability of decisions under Presidency-towns Insolvency Act, 
Civil Procedure Code and Letters Patent. — The language used in these 
various enactments is somewhat different It is also true that the Legis- 
lature often employs the word ‘residence’’ in different senses, and that 
whether it is used in a particular section in a narrow or more extended 
meaning is to be determined according to what the court believes to have 
been the intention of the legislature in making the provision in which the 
word occurs. The word need not necessarily have the same meaning in 
different enactments, nor even in different sections of the same enactment. 
The same word has been used in diSerent statutes. Rulings under 
the one should therefore be utilised for interpreting the same word used in 
another with caution. At the same time it is true that there is a 
remarkable slmiliarity in the language used in different statutes. As a 
matter of fact cases under such, though different, statutes have been utilised 
in the interpretation of exppssions appearing in them. For instance it has 
been held that the word * ‘dwell” in clause 12 of the Letters Patent, and 
the word ^reside” in section 20, Civil Procedure Code mean the same 
thing and the decisions which have been arrived ut in affixing a meaning 

(1) Madho Prasad a L. Walton, 30 1. P. 370- 

(2) Xotes on clauiBs^ ^ ^ i 



OrDi^J.^RiLy kfsides/ 
129 


to the one word could be a safe guide in determining the meaning to be 
attached to the other (1). 

Conslruction of the section. —It has been held in England that the 
court will put a liberal construction on a similar section occurring in the 
English statutes (2). It appears that the same rule of construction will 
apply to the Indian statute. The decision in Ex parte BreuU referred to 
above turned on the meaning of the expression “carrying on business** to 
which was given a broad and extended meaning to effect the object of the 
Bankruptcy Act, which was to distribute the bankruptcy business, so that 
adebtor should be sued in the most convenient form, and not taken away 
to another Jof which neither he nor his creditor knew anything. To effect 
this object the court held that the words used were elastic, and construed 
them accordingly. The meaning of the word “residence*’ was not there 
decided, though Lord Justice James was prepared with the above object to 
give it a very wide interpretation. 

Court having jurisdiction under this Act, — The court having juris- 
diction under the Act is the District Court or any Court specially empower- 
ed by the Local Government in that behalf (3). 

Ordinarily resides.— In the Encyclopaedia Dictionary (Cassel) 
“reside'' is defined “to dwell permanently or for a length of time, to 
have one's home or settled abode ; to abide continously or for a lengthened 
period." “Dwell" is defined ^ to reside, to abide in a place ,* to have a 
habitation ; to be a resident or inhabitant." Webster contains a similar 
definition of these words. Except that “dwell*' is of Saxon origin, and 
“reside" is imported in the English language from tiie Latin, there is no 
distinction between residing and dwelling in its ordinary signification (4). 
The decisions which have been arrived at in affixing a meaning to the one 
word would be a safe guide in determining the meaning to be attached to 
the other (5). Neither expression necessarily implies a permanent state of 
things (6) ; but when we wish to speak of residence for a limited time, 
we apply a limiting adjective. When, in ordinary language, you speak of a 
man*s residence without any qualifying adjective, his permanent residence 
is understood. 

It is not prescribed as for what length of time a man should stay in 
a place as to constitute residence in that place. Still the dwelling or 
residence must be more or less of a permanent character. Therefore when 
the defendant has a permanent dwelling at one place he cannot be said to 
dwell at a place where he is lodged for a temporary purpose only, e.g., to 
defend a suit against him (7) or for a change while on leave (8). If, how- 
ever, a person has no perminent place of residence, he will be deemed to 
dwell where he Is actually staying at the time. In L L. R. 25 Bombay 
176 (9) the defendant who was a political agent at Kolahpur, left Kolahpur 
en route for England and stayed in Bombay for three days before sailing; he 


(1) Goswami Shri v, Shri Govardhan Lai Jee, 14 Bom, 541. 

(2) Janies Ia J. m ex parte BreuU ; in re Bowi, L, E. 16 Ch. D. 487 
8) S S 

(4) Mahomed Shuffi a Laldin Ahdula, I. L, R. 8 Bom 227 ; Bveret r Frere 
I L. R, 8 Mad 205. 

(5) I L R U Bom 547 

(6) In the matter of F. De* Momet, 21 Oal 634 (S. 5 of the Indian Insolvent 

Act) 

17) Amritlall v Kidd, (1864) 2 Hyde 119. 
jJB) Kavasji v Wallace, (1868i 1 Bom. H. 0* 113 ; Kissm Sing t?. Sturt 1807) 
5 ira. H. 0. 471. 

(9) Franandez 0 , Wray. 
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S« 1 dwell in Bombay because at the time he had no permanent 
residence. It is remarked that for the purposes of jurisdiction a man may 
be said prima facie to dwell where be is staying at any perticular time, but 
it is open to him to show that he is not dwelling there, but at some other 
place. It was contended that the defendant’s permanent residence was at 
Kolahpur. As to this the court remarked : *'The only residence that has 
been suggested is Kolabpur. But be gave over charge of his appointment 
there and left the place on tjhe 6th ]\Iarch. The house in which he had 
lived there was not bis own. It was a house belonging to Government 
and it is occupied by the Political Agent for the time being, and the 
Officer appointed to act for Colonel Wray took up his residence there. 
Colonel Wray had sold off his furniture and other effects at Kolahpur, so 
that it would appear that he did not intend to return. At all events there 
is nothing to show that he did intend to return. I think, therefore, 
that he ceased to dwell at Kolhapur on the 6th March and that when this 
plaint was presented he had not acquired any other residence, and must, 
therefore, be taken to have been then dwelling in Bombay, and that this 
Court has jurisdiction under clause 12 of the Latters Patent.” Similarly in 
a Calcutta case, a racing man, who had to come to Calcutta for a month 
for racing was held to dw'ell in Calcutta for he had no other • residence at 
the time when the suit was instituted against him il). The term 
‘Vesidence” may be used in two senses, the one denoting the personal 
habitual habitation, the other the constructive, technical and legal habita- 
tion. When a person has a fixed abode where he dwells with his family 
there can be no doubt as to the place where he resides ; the places of his 
personal and legal residence are the same. When, on the other hand, a 
person has no permanent habitation or family, but dw^'eUs in different 
places as he happens to find employment, there can equally be no doubt 
as to the place where he resides ,* he must be considered as residing where 
he actually or personally resides. But some individuals have permanent 
habitations, where their families constantly dwell, yet they pass great 
portions of their time in other places. Such persons have a legal resi- 
dence with their^ families and a personal residence in the other places, and 
the word ‘"reside” may, with respect to such persons, be used in relation 
to either their personal or their legal residence. From this point of viewq 
it is manifest that one may have two places of residence, the one in which 
he resides during one portion of the year thus becomes the place of legal 
residence during the remainder of the year and vice versa (2). In Kumad 
Nath J^ai Choudkari v. Joiindra Nath Choudhari (3), a case under 
Order 5, rules 9 and 17, Civil Procedure Code, 1908, the term “residence” 
was defined as meaning the place where a person eats, drinks and sleeps, 
or where his family or servants eat, drink and sleep. This definition was 
not accepted as exhaustive in A. I. R* 1923 Mad. 585 (4). It was held 
there that the debtor in that case may not have any permanent or con- 
tinuoti$ residence yet where he says that he remained within a particular 
district, he does not cease to reside there simply because he might have 
occasionally gone outside the district. In Madho Prasad v. A. M. 


. .r B) S: B^-umgarten, (1865) Coryton, 152 ; »Mayhew Tulloofc, (1872) 

g) (Srimati) Anilabala Choudhurani ®. Dhirendra Nath and another, 
a' 1^. Cal. 309 : 48 Gal. 577 : 66 I. 0. 57, (case decided under Lunacy Aet 

Ss. 37 ana 52). 

(B) I.L.B.36 0al394jlLC.4!9. 

(*) Lakshtainarayana Aiyat v. Suhramnia Iyer, A. I. E M23 Mad. : 

7 ^ 1 . 0 * 74 * 
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Wa^lfon (1) the petitioner was employed as a guard in the Bengal Nagpur S. IL 
Railway. He resided at D in the Central Provinces and ran trains 
occasionally from D to K j but be had no permanent residence at K 
where he stopped with a relative. He made his application for insolvency 
in the district court at M having jurisdiction in K as a decree for money 
was obtained against him at M. It was held that the mere fact that when 
at K he stopped with his relative did not show that he ordinarily resided 
or personaUy worked for gain at K within the meaning of section 6 sub- 
section 2, Provincial Insolvency Act (3 of 1907), and that therefore the 
district court at M had no jurisdiction to entertain the petition for 
insolvency. In an Oudh case, where the debtor at the time of filing the 
petition was residing in Lucknow with his relatives and previous to his 
application had been residing in the Central Provinces, it was held that 
the Lucknow Court had jurisdiction to entertain the petition (2). 

A person may have more than one residence. — A person may 
have more than one place of residence at the same time. If so, he will be 
deemed to dwell in any one of the places where he is actually present for 
the time being and he may be sued it that place (3). In this last case the 
defendant who had a dwelling at Mussoori was held under the circumstances 
of the case to have another place of residence also. Similarly where a 
defendant spent his time alternately in Calcutta and a muffassil town, he 
was sued at Calcutta where he had resided at the time of the institu- 
tion of the suit (4), but a person who has been living and carrying on 
business in Bombay for twenty years cannot be said to be residing at 
Ahmedabad because he has a family house at Abmedabad which he visits 
occasionally ; in such a case Ahmedabad cannot be said to be one of his 
places of residence (5) Where an Acharya (Hindu head-priest), who 
had his permanent place of residence at Nathdwar where he had been 
installed on the gc%di in 1879, came to Bombay for the first time in April, 

1889 at the invitation of his devotees and stayed in a house which he had 
purchased in 18 8 for occasional residence and exchanged visits with his 
followers, it was held in a suit brought against him in Madras some 
months after bis residence there that inasmuch as he had taken up his 
abode in Madras, meaning to remain there for several months, and was 
actually living there when the suit was instituted, he “dwelled’’ in Madras 
within the meaning of clause 12 of the Letters Patent (6). Under section 
6 sub-section 2 of the Act, it Is not necessary for the petitioner to reside 
for a long time at a place within the jurisdiction of the court. The pro- 
cedure laid down in the Provincial Insolvency Act is materially different 
from that laid down in the Code of Civil Procedure, 1882 (7). In a case 
some months before the institution of the suit the defendant, who was 
domiciled in the Mysore State, left his house in Mysore in charge of a 
peon, and had brought his wife and child in Madras and taken a house 
there, and apprenticed himself for one year to a Vakil of the High Court 
with a view to become enrolled as a Vakil. He was present in Madras 

(i) 18 C. W. 1050. 

(2 Henry Thomas Victor «?. Muhammed Gul Khan, 1917 0. 0, 176 : I* 0. 

4BB. 

(8) Sophia Orde Alexander Skinner, 3 All, 91 P, 0. 

(4) HLhandiney Kalli, (1864) Ooryton, 24. 

(5) Hgar Chand Snraimal, (1900) 2 Bom. L, R. 605 ; Guranditta Mai tj* Ram 
Has, (1915) P. R. No. 112, P. B43 : 38 1. G. 62. 

(5) Srinivasa n Venkata, (1911) 84 Mad* 257 ; 88 L A. 129 ; 11 1. C. 447, 

OB app^ from 29 Mad. 239. 

(7) Abdul Rassak t?. Basiruddin Ahmed, 15 0. L. J. 457 ; 14 Ind. Oas. 980 : 

17 0. W. w Ahn 



‘i;arri'-:s on t’rsiN}*,s.~.' 

132 


e ■> I on 30th August, 1901 when the plaint was filed, but left on the following 
day before the summons was served. It was held that the High Court had 
jurisdiction under clause 12 of the Letters Patent to try the suit (1). 

Where a person has been confined in the Central Jail, Rangoon for 
18 months prior to the institution of the petition for his insolvency, he 
has been ordinarily resident in Rangoon for upwards of 12 months for 
purposes of section 11 and the Rangoon Court has jurisdiction (21. 

There is nothing to show that the residence contemplated by section 
5 of the Insolvent Act must necessarily be a permanent residence ; the 
object of that section being to extend the benefit of the Act to those who 
could be said to be bomi fide residents, for the time being, within the 
jurisdiction of the Court at the time they filed their petitions. (3) 

Miscellaneous. — An insolvency debtor is not in the same position as 
a plaintiff as to the right of the choice of court in which his insolvency 
should be conducted (+). A debtor’s motive in taking up his residence in 
a particular place does not effect the question whether he is to be deemed 
to have “ ordinarily resided ” there (5). 


Carries on business.— These words also occur in clause 12 of the 
Letters Patent (6). The word ‘business’ is used in a restricted sense (7). 
It is indicated by the words ‘personally works for gain’ to be found in the 
same section. The latter words would be unnecessary if the word 
business had been intended to be used in an unrestricted sense. 
Accordingly it has been held that the work carried on by the 
Government of India in governing the country, in salt, opium, etc., 
although carried on by Government OiSicers in charge of several depart- 
ments, is not properly speaking business carried on by Government but work 
carried on for the benefit of the Indian exchequer. The word is limited to 
commercial business. It was so held in 14 Bom. 54 (8). It was held 
that a priest who receives presents or offerings and reckons and keeps an 
account of them is uot, in ordinary language, considered to carry on 
business, even though he may be a man held in reverence by his devotees 
as of superhuman holiness or as containing in himself an incarnation of the 
deity, and the facts of the offerings being on so large a scale and coming 
from such an extended area that the defend int is obliged to employ 
servants to collect and keep an account of them, does not alter the 
character of the defendant’s source of livlihood, which remains, notwith- 
standing its magnitude, eleemosinary, A person may carry on business 


(1) Sirinivasa Moorthy ® Venkata Varada Ayyangar, confirmed on appeal 
to P. 0- in I. L. B. 34 Mad. 257. 

Thevar In re, 13 Bang. 192 : 169 X. 0. 217 i A. I. E, 

1935 Bang. aH. 


(3) In the matter of F. De Momot, 21 Cal. 634 

(4) Krishna Kiahore Paul, In, re, A. I. B. 1931 Cal 775. 

(R) Visvanath Ghetty ». Offieial Assignee, .41 M. L W 229 • 1930 M w w 
99 : A. L E. 1930 Mad. 644 : 58 M. L, J. 1897 . I9dj M. W. N. 

(6) L. 1. Saloioioni, In re, 164 1, 0.627 ; 39 C- W K 824 

IMrlok»,i8ecrMar7 otStotefoiI.dia,«&l J08 A 1- B. Mad. 689 

(8) Goswami Siiiri Bhxi GoYeydiaii La! ji 
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at a place where he has no office or regular establishment. Thus a person 
residing in the muffasal who goes once or twice a week from the muffasai 
to a friend*s house at Calcutta and does business there will be said to 
carry on business in Calcutta (l). The expression means entering into 
transactions which may result in personal liabilities (2). 

Biisioess that he carried on either in person or through an agent. 
— The business need not be carried on personally. In section II j Presidency- 
town Insolvency Act it is expressly provided that business may be carried 
on either in person or through an agent. The words ‘either in person or 
through an agent’ do not occur in clause 12 of the Letters Patent or in 
section 11, Provincial Insolvency Act. The omission of these words, how- 
ever, does not make any difference (3). Under clause 12 as well as under 
section 11, Provincial Insolvency Act it has been held that it is not necessary 
that business should be carried on personally but that it may be carried on 
through an agent (4). Under clause 12 this view was taken as early as 
1880. It was so held in 4 Mad. 209 (5). Turner, C. J. remarked as 
follows : — 

“Although persons working for gain within those limits are not 
liable to the jurisdiction of the court unless they personally work within 
the limits, there is nothing in the provisions of the Letters Patent 
which confines the jurisdiction of the court to persons who personally 
carry on business within the limits and the omission of the term 
“personally** before the word ‘carry on business” and its introduction 
before the words “work for gain ’ offer a strong argument that ^it was 
not intended the former words should be so limited. The phrase “carries 
on business” is used as distinct from the phrase ‘‘personally work for 
gain.” A man may carry on business in a place where he does no 
personal work of any kind and he may be carrying on business at 
a particular place either through an agent or through a manager or 
by its servants without ever having left his own town.” 

Carrying on business means having an interest in the business 
transactions at a particular place ; a voice in what is done ; a share in 
the gain or loss, as the case may be ; and some control, if not over 
the actual method of working, at any rate, upon the existence of the 
business (6). 

On the authorities Mr. Mulla has laid down that the following three 
conditions should concur in order to find that a person is carrying on 
business through an agent : — 

“L The agent must be a special agent who attends exclusively to 
the business of the principal and carries it on in the name of the principal 
and not a general agent who does business for any one that pays him (7). 
Thus a trader in the inuffassal, who habitually sends grain to Madras for 


(1) Greeschunder «?, Collins, U8S4) 2 Hyde 79, 

(2) L. 1. S. Salcicioni, In re, 164 I. C. 627 : 39 C, W. N. 324, 

(3) In B. 108, P.T. LA., 1909, also, the expression used is ‘‘carries on business^ 
and the words “either in person or through an agent” do not occur. The former 
expression has been interpreted by the Sind High Court as meaning business 
carried on personally only and not including business carried on through an agent; 
mde In the matter of Tekchand G-urnomal, A, I. B. 193B Sind 175. 

(4) Chetandas Mohandas t?. Messrs. Balli Brothers, 83 I. C. 133 j A, I. B. 
1926-Smd 15a 

(5) M. B. B, M. Muthaya Ohatti and John Harrison Allan. 

m Birpa Bam v* Mangal Seln, A, L B. 1^2 All 367. 

(7) Beloonai T^otaram, In re, 112 1. C. 134: A* I. B. 1929 Bind 24; Firm Betsidas 
Bansidhar, In m, 27 B. L B. 298 ; l44 1. G. 885 ; A. I. B, 193B Bind 202, 
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S«lii sale by a firm of commission agents, who have an independent^ business 
* of selling goods for others on commission, cannot be said to ^^carry on 
business” in Madras (1). So a firm in England, carrying on business in 
the name A. B. and Co , which employs upon the usual terms a Bombay 
firm carrying on business in the name of C. D and Co., to act as the 
English firm^s commission agents in Bombay, does not ‘'carry on business ’ 
in Bombay as so to render itself liable to be sued in Bombay (2). 

2. The person acting as agent must be an agent in the strict sense 
of the term* The manager of a joint Hindu family is not an “agent” 
within the meaning of this condition (3). 

3. To constitute “carrying on business’’ at a certain place, the 
essential part of the business must take place in that place. Therefore, 
a retail dealer who sells goods in the muffassal cannot be said to “carry 
on business” in Bombay merely because he has an agent in Bombay to 
import and purchase his stock for him. He cannot be said to carry on 
business in Bombay unless his agent makes sales there on his behalf (4). 
A Calcutta firm that employs an agent at Amritsar who has no power to 
receive money or to enter into contracts, but only collects orders which are 
forwarded to and dealt with in Calcutta cannot be said to do business in 
Amritsar (5). Similarly a Life Assurance Company which carries on 
business in Bombay and employs an agent at Madras wrho acts merely as a 
post oifSce forwarding proposals and sending moneys cannot be said to do 
business in Madras (6).” 

So long as there are debts of the business being discharged and 
assets being got in, a business must be regarded as still being carried on. 
The appointment of a Receiver cannot prevent the order of adjudication 
being mads. The legislature "could not have intended that an insolvent 
firm should be allowed to evade its responsibilities and obligations by the 
device of one member of the firm bringing a suit against another 
member and applying to the Court to appoint a Receiver (7). 

Jorisdictioe of British Indian Courts over non -resident foreig- 
ners^—We have to consider the case of a person who is not a British 
Indian subject nor resides in British India but carries on business 
in India through an agent. It is settled law both under the English 
and Indian systems, that if a foreigner resides or himself carries on 
business or personally works for gain, in British India, it is clear that 
he is amenable to the jurisdiction of British Indian Courts. In a case 
arising under^ section 18 of the Presidency Small Cause Courts Act 
it was held in Girdhar Daniodar v. Kassi^ar Hira Gcsr (8i that where 
a foreigner did not reside in Bombay but carried on buisness there by 
his Munim the Small Cause Court in Bombay had jurisdicdon to try his 
pit brought against him in that court. The cause of action had arisen 
In Bombay but the leave of the court as required by section 18 [a) was not 
obtained. The question of jurisdiciion fell to be decided by reference to 
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other clauses of the same section ; and the other clause relied upon was S, 
that he carried on business in Bombay through an agent. That was the 
sole ground upon which jurisdiction over the defendant was claimed. 
Sargent, C. J. remarked It is to be remarked, at the outset, that the 
general term “defendant proceeds and governs the whole of the clause 
il>), and therefore, it was intended to have the same meaning when read 
with each of the three several cases mentioned in the clause as giving 
the courts juridiction ; and as ^ noii-British subjects are charly subject to 
the jurisdiction if they are “resident “or personally work for gain,” 
within the territorial limits of the Small Cause Court, it will be a strained 
construction of the clause to hold that they were excluded when the 
ground of jurisdiction is that they are carrying on buisness within those 
limits. The learned Judge who decided Kessowji Damodar v. Kimjijai 
Ram (1) was not unconcious of this difiSculty in excluding non-British 
subjects, but he held that he ought to disregard it, as to do 
otherwise, he said, would be a violation of the rule that every statute 
is to be construed and applied, so far as the language admits, 
so as not to be inconsistent with the comity of nations, or with 
the established rules of private international law.” As to the 
contentions that all legislation is territorial and that a municipal Act 
should not be so interpreted as to make it inconsistent with the establish- 
ed rules of private international law, the learned judge said ; — “ The 
question is whether the legislature did not intend to depart from the 
general teiritorial rule, 1 1 may be true that non-british subjects who do 
not reside in British India do not make themselves personally subject to 
the general municipal laws of British India. Still by establishing their 
business in British India, from which business they expect to derive profit, 
they accept the protection of territorial authority for their business and 
their property resulting from it, and may le fairly regarded by so doing as 
submiting to the jurisdiction of the courts of the country. Moreover, in 
considering what was the true intention of the legislature, it is right jto 
bear in mind the special circumstances of the Presidency towns in this 
country as regards the great number of non- British subjects who carry on 
trade within them, either personally or by munims and other agents, 
and are constantly having transactions with Britisli subjects giving rise to 
causes of action both within and outside the Presidency towns, the latter 
of which do not fall under clause (a) — a circumstance which might well 
affect the legislature in determining the jurisdiction of the Presidency 
courts, as regards defendants.” In support of his reasoning the learned 
judge quoted the i ule stated by Lord Esher, Master of the Rolls, in the 
important case of Companhia de MaSanibique v. British South African 
Company, L. R. (1892) 2 Q. B. 358 at p. 394, namely : — “ the question 
whether the courts of a nation will or will not entertain jurisdiction over 
any dispute is to be determined exclusively by the nation itself, i.e,, by its 
municipal law. If by express legislation the courts are directed to 
exercise jurisdiction, the courts must obey. If there is a proper inference 
to the same effect, the result is the same. But there are certain rules 
which have by universal consent indicated the circumstances from which 
the inference may properly be drawn.” 

The same question arose in 54 Mad. 544 (2) but was left 
undecided both by the High Court and the Privy Council. The Privy 
Council however observe at page 5S1 : — “ In both the Courts in India it 

(1) I. £,.B. 12Bom. 507. 

(2) Annaniali Ohetty u. •MnruGasa Chetiy, on appeal frorji® Mad, 468, 



ICRiSDiCriOK 0\ii.K NON Ri^SiDENi F'OREICNEKS. 

136 

1 1 Avas apparently assumed that the question of jurisdiction turned oti 
section 17 of the Code of the Civil Procedure, and that although the 
defendant was a foreigner and although the cause of action 
arose in a foreign country and although the defendant did not 
personally reside within the local limits of the jurisdiction of any court 
in British India, and was not even temporarily in Arcot when sued there, 
yet he could be sued in the Arcot Court if he carried on business through 
an agent in the local limits of that court’s jurisdiction. This assumption 
appears to Their Lordships to require more attention than] it has 
received. 

Their Lordships see no reason for doubting the correctness of the 
decision of the case of 17 Bom. 652 where the defendant was a native of 
Cutch and the cause of action arose within the local limits of the ^^jurisdic- 
tion of the British Indian Court in which the action was brought. 

From the above quotation from the Privy Council judgment it 
appears that Their Lordships held the decision of the case of 17 Bom. 
662 as correct on the ground that the cause of action ■’rose within the 
local limits of the jurisdiction of the British Indian Courts^ in which the 
action was brought, but they expressly reserved their opinion as to its 
correctness so far as it was founded on the ground that the defendant 
catried on business through an agent. The same point arose in A. L K. 
1929 Sind 24 (!) and though it was not necessary to decide that point yet 
the learned Commissioner expressed his view that the amendment of sec- 
tion 11 (b)^ Presidency-towns Insolvency Act by the addition of the words, 
‘‘either personally or through an agent” was intended to give a more extent 
to the jurisdiction of the insolvency court, and reference was made to the 
amendments of the English Bankruptcy Act by the Act of 1913 in adding 
the definition of the debtor in section 1 (2) and making another addition 
in section 4 clause (d) of the Bankruptcy Act of 1914 . 

The point is very difficult of solution. Under the English law it has 
been held that all legislation is primarily territorial unless the contrary 
is expressly enacted or plainly implied in the statute itself. I am of 
opinion that by enacting section 20, Civil Procedure Court or section 11, 
Provincial Insolvency Act the Legislature intended to bring within the 
jurisdiction of the British Indian courts foreigners in all those 
cases which properly fall withing the meaning of these two 
enactments. The matter however does not rest there. I do not 
agree, with respect, with Sargent, J. that we have nothing to do with 
questions of international law and all that we have to do is to determine 
the scope and meaning of the enactment of the Indian Legislature. It 
Is to be remembered that the Indian Legislature has limited powers to make 
laws. It is not like the British Parliament whose powers of legislation are 
unlimited. In interpreting an Act of Parliament the English courts have to 
take it for granted and the British Parliament has authority to legislate 
for all the persons and places of the world whether those laws be consistent 
or inconsistent with the established rules of private international law and 
the English courts must give effect to the intention of the British 
Parliameat as expressed in a statute. The Indian Legislature is 
a creature of statute and its powers of legislation are defined by the 
Government of India Act. If m enactment of Indian Legislature is out- 
side the scope of the powers conferred by the G3veraor General in Council 
or its successor, the present Indian Legislature, by Act of Parliament, the 
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Indian courts have power in a proper proceeding to declare such an enacl« S. 
merit uUta vires and of no force and effect, with all the consequences that 
may result therefrom (l). That the Indian courts have power to decide 
as to whether the Indian Legislature has exceeded its powers in enacting 
any law was assumed in the Privy Council case of Bugga u* King-Emperor 
(2). The powers of the Indian Legislature are defined in section 65 and if 
in enacting section 20, C. P. C. or section 11, P, I. A the Legislature has 
exceeded its powers by intending to apply them to foreigners as well, to 
that extent it is competent to the courts to so declare. The answer to the 
question raised here therefore depends upon the determination of the 
competency of the Indian Legislature. It is submitted with respect 
that the Indian courts are not authorised to disregard an express provision 
of an Act of the Indian Legislature on the ground that it is inconsistent 
with the established rules of international law. If the intention of the 
legislature as expressed in a certain provision is inconsistent with the 
comity of nations the courts are bound to give effect to it 
without minding as to what the rule of international law is« It was on the 
different interpretation of the section as expressing such an intention that 
12 Bom. 507 was overruled in 17 Bom. 667 and the argument of 
Sargent# C J. that the general term defendant precedes and governs the 
whole of the clause seems to be unanswerable. So far as section 20, C.P.C. 
applies to person within British India it is clearly intm vires. It is how- 
ever doubtful that section 20, C. P. C. is intra vires so far as it is intended 
to apply to foreigners. The view that the British Indian Courts have 
been held to have jurisdiction in cases where a foreigner resides within 
British India or personally carries on business or works for gain or has 
otherwise submitted to the jurisdiction of the British Indian 
Courts, can be supported on the ground that it is in accordance with 
the comity of nations and not only because section 20 gives it legal 
effect. 

As to the reference to the course of english legislation made in A.LR. 
1929 Sind 24, I cannot do better than quote the criticism of Mr. Mulla 

*‘lt is a mistake to suppose that any jurisdiction over foreigners is 
conferred by the provisions of section 4 (1) (d) of the English Act. It is 
conferred by section 1 (2) of the Act, which contains for the first time a 
definition of '‘debtor*’. A ‘'debtor** under that section may be a British 
or even a non-British subject. Section 4 (1) (d) does not come into oper- 
ation unless there is a debtor within the scope of section 1 (2). Before 
section 4 (l) (d) can be applied, it must be determined whether the person 
sought to be judged a bankrupt is a debtor within the meaning of section I 
(2), that is, a person capable of committing an act of bankruptcy. 

The capacity to commit an act of bankruptcy is to be measured by section 
1 (2) and not by section 4 CD (d^) of that Act (3). 

If the words "carries on buisnass either in person or through an 
agent" in section 11 of the Presidency-towns Insolvency Act were intended 
to confer jurisdiction over a foreigner carrying on business within the juris- 
diction through an agent, the Explanation to section 9 of the Act which 
says that for the purpose of that section the act of an agent may be the act 
of a principal would be superfluous. Moreover, the Explanation does not 
say that an act of insolvency committed by an agent is in every case the act 

; fl) 'Parjuashwar Ahiv v. Emperor, I, B 1918 Bat. 

(2) A. 1. B. imo B, 0. m 

_ (9) See Mb Pearfpn, (mm 2 Q. B. 283 ; Me Olarkoy (MS) 2 Q. B* 478. flee also 
Williaths bn BaUkruntcv. litn Sd . nn. itS and BO. 



of the principal. What it saj^s is that it may be an act of the principaL 
b, 11, The words *‘may be** at once suggest a limitation, being the one indicated 
in the Privy Council case of Kasturchand v. Dhanpat ^Singh (l). This 
limitation would not have been introduced if the words “carries on buisnecs 
either m person or through an agent’* in section 11 of the Presidency- 
towns Insolvency Act were intended to confer jurisdiction over a foreigner 
carrying on buisness in British India through an agent. 
Section 11 of the Presidency-towns Insolvency Act defines merely 
the local jurisdiction of Insolvency Courts* It merely indicates 
the Court to which an insolvency petition should be presented. Before 
that stage is reached, the primary condition that the debtor has the capa- 
city to commit the act of insolvency alleged against him must be satisfied. 
The capacity to commit an act of insolvency is not governed by section 
IL That IS a matter upon which the Indian Acts are silent, and it is to 
be determined with reference to the English law as it stood at the date 
when those Acts were passed (2).’* 

Personally works for gain . — These words give jurisdiction where 
a person lives outside the local limits of jurisdiction, but comes within 
them to work for gain as in the case of a pleader who lives outside the 
jurisdiction of the the High Court where he practises (3). The word 
' works’* implies mental or physical efforts and does not apply to the 
receipt of offerings by a Hindu priest (4). The phrase “works for gain** Is 
not applicable to the Secretary of State or to Government (5). 

The question is one of fact and it is not possible to lay down any 
principle which will govern all cases. It is clear that a person may be 
working for gain in more than one place. The place where the payment 
is made to the petitioner is not the test, but it is one of the ingredients 
which have to be considered in determining where a person works for gain 
and in that connection the important point seems to be the place where the 
money is actually paid, and not the place where the pay sheets are made 
out or where payment may be regarded as nottonaily made. There must 
be some degree of permanency in the relation between the debtor and the 
places where he is alleged to work for gain. Thus, an engine driver driving 
his engine from Bhusawai to Igotpuri, and having only occasionally got to 
go through Bombay on duty (four or five times a month) residing and 
receiving his pay in Bhusawai, cannot be said to be working for gain 
within the local limits of the original jurisdiction of the Bombay High 
Court (6). 


^ Or where he is in custody. — A debtor who has been arrested or 
imprisoned in execution of a decree may present an insolvency petition to 
the court having jurisdiction either in the local area where he is in custody 
or where he resides or carries on business. The word “or” in section 6, 
Provincial Insolvency Act, is used in the sense of giving the debtor an 
alternative choice. It does not restrict the debtor to present his insolvency 
petition only to the court within whose jurisdiction he is in custody (7). 


II) iim n 1. A. m : 28 OaL 26. See para 186. 
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Proviso : Objection as to place of presentment.—The proviso is 
new and was added lo overrule Madho Per shad v. A L. Walton (2), 
a case decided under the old Act. It is taken almost verbatim from 
section 21, Civil Procedure Code, 1908. In order that proceedings may'be 
vitiated on the ground of presentation to the wrong court two matters 
must co-exist; the objection must be taken at the earliest possible opport- 
unity and there must be a consequent failure of justice. If the objection 
was taken in the court which made the adjudication it cannot be taken 
notice of in appeal unless the court says that there has been a failure of 
justice (2'. The presentation of the petition is not to the wrong court 
where the insolvent has been residing in different places and his ancestral 
house and lands are within the territorial jurisdiction of the court in which 
the petition is presented (3). In this case some of the difficulties on the 
actual application of the proviso were also explained, illustrated and 
criticised. 

12 . Every insolvency petition shall bo in writins: 

and shall be signed and verified in 
Verification of peti- the manner prescribed by the Code 

of Civil Procedure, 1908, for signing 
and verifying plaints. 

History. — This is section 6 (l) of the Act 3 of 1907 with the omis- 
sion of the portion, “and the procedure laid down by the said Code with 
respect to the admission of plaints shall, so far as it is applicable, be 
followed in the case of such petitions.’’ Section 6, Civil Procedure Code, 
provides for signing and verifying plaints. An application on behalf of 
a firm may be signed and verified by any one partner on behalf of the 
firm, vide Calcutta High Court rules 19, 22 and 24 (4). 

Want of verification is not fatal to the application. It merely 
amounts to an irregularity which does not affect the merits of the case 
and which can be rectified by permitting the party concerned to make 
good the deficiency by amendment (5). 

13 . ( 1 ) Every insolvency petition presented by a 
r . . debtor shall contain the following 

Contents of petition, particulars, namely 

(a) a statement that the debtor is unable to pay 
Ms debts ; 

(&) the place where he ordinarily resides or 
carries on business or personally works for 
gain, or, if he has been arrested or imprison- 
ed, the place where he is in custody ; 

(c) the Court (if any) by whose order he has 
been arrested or impiisoned, or by which an 



180.W.N 1050. 
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order has been made for fche attachment 
of his property, together with particulars 
of the decree in respect of which any such 
order has been made ; 

(d) the amount and particulars of all pecuniary 
claims against him, together with the names 
and residences ot his creditors so far as 
they are known to, or can by the exercise of 
reasonable care and diligence be ascertain- 
ed by, him ; 

(e) the amount and particulars of all his pro- 

perty, together with — 

(2j a specification of the value of all such pro- 
perty not consisting of money ; 

(i*) the place or places at which any such pro- 
perty is to be found 5 and 

{Hi) a declaration of his willingness to place at 
the disposal of the Court all such property 
save in so far as it includes such particu- 
lars (not being his books of account) as 
are exempted by the Code of Civil Pro- 
cedure, 1908, or by any other enactment 
for the time being in force from liability 
to attachment and sale in execution of a 
decree ; 

if) a statement whether the debtor has on any 
previous occasion filed a petition to be ad- 
judged an insolvent, and (where such a 
petition has been filed)— 

{i) if such petition has been dismissed, the 
reasons for such dismissal, or 

{ii) if the debtor has been adjudged an insol- 
vent, concise particulars of the insol- 
vency, including a statement whether any 
previous adjudication has been annulled 
and if so, the grounds therefor. 

(2) Every insolvency petition presented by a 
creditor or creditors shall set forth the particulars 
regarding the debtor specified in clause (6) of sub- 
section (1), and shall also specify — 

(a) the act of insolvency committed by such 
debtor, together with the date of its com- 
mission ; and 



^OUi } NT'" Ot PtTuiON 

141 


(6) the amount and particulars of 
pecuniary claim or claims 
debtor. 


his or 
against 


their S, 
such 


13 . 


History.— This is section 11 of Act 3 of 1907 with th^ * 

clauses (h with sub-clauses (1) and (2). Clause (/) was added in the new \ct 
along with section 10, sub-section 2 In order to apply the latter provision 
It IS necessary that the court should have the particulars mentioned in 
clause if) before it. 

Analogous Law.— It corresponds to section 15 of the Pt I A 
and is mainly based upon section 6 (1) of the Bankruptcy Act of 19lk ’ ’ 

Defective petition.— A defective petition where all the particulars 
required by the section, particularly dates and other particulars of 
alleged acts of insolvency, are not given should not be kept hanging over a 
man s head. The court should either insist on its amendment or else throw 
it out altogether (1). If. however, the particulars required by the section 
are given, the court has no power to refuse an order of adjudication 
on the ground that the particulars are not correct (2). 

Amendment of petition.— See full notes under sections 5 fi 7 o 
and 10. 0 , o, /, y 

Section 13 (1) (a).— It provides that a debtor’s petition 
should contain a statement that the debtor is unable to pay his debts 
Inability to pay debts was made a condition on which a debtor mav 
petition under section 10 of the new Act. Under the old Act there 
was a difference of opinion as to whether a debtor’s petition could be 
dismissed where he was not unable to pay bis debts. It was held 
that if the debtor’s statement in his petition to the effect that he was 
unable to pay his debts was found to be wrong, the court could dismiss 
the application (S). This was the law under section 351 of Civil Pro- 
cedure Code, 1877, and that continued, according to this view the 
law under the Act 3 of 1907. Now by making it a condition precedent 
the Legislature has settled the question. 

Section 13 (1) (b); (c) Jurisdiction.- As in a plaint, so in an 
insolvency petition the petitioner should show that the court has iuris 
diction to entertain the petition. It obviously refers to section 11 It 
is provided in section 10 (6) and (c) that the arrest or imprisonment of 
a debtor or attachment of his property in execution of a decree of anv 
court for the payment of money is one of the conditions which a debtor 
may satisfy to entitle him to present an application. In clause (a) he 
IS required to give particulars relating to those clauses. 

Clause (d),— In clause id) the debtor is to set forth his liabilities 
in what is commonly called, a schedule of his liabilities. 

Clause (e).— In clause (e) the debtor is to give particulars of all 
his property. The word “property” in this clause means property which 
IS divisible among his creditors, or, in other words, property which 
vests m the court or receiver oh the passing of the order of adjudication 

^ under section 28 

clause (21. The court, after consideration of the schedule of liabi- 


another, A. I. E. Gal- 

' ft T*!!’ ®' Narayan Apte, A. I, B. 1922 iBoan «). 

m Latani Bahk Ltd. c. Bamohandra Barayan Apte, A* I. B, 19^ Eort. ^ 
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4* iities aud assets filed under clauses id) and ie) respectively is to find 
out as to whether the debtor is unable to pay his debts. As to the 
limitations on the court’s power of enquiry into the correctness of the 
statements made under section 13 before passing the order of adjudi- 
cation see full notes under section 24, proviso. Under clause (e) (ui) 
the debtor is to give a declaration of his willingness to place at the 
disposal of the court all his property which is legally available for 
payment of his debts. Apart from this clause, it is provided in section 
69, clause (a) that if the debtor wilfully fails to deliver up possession of 
any part of his property which is divisible among his creditors under 
this Act and which is for the time being in his possession or under his 
control to the court or to any person authorised by the court to take 
its possession, he shall be punishable on conviction with imprisonment 
which may extend to one year. The declaration of willingness to place 
at the disposal of the court all his property is required by the debtor as 
an evidence of his bonafides when he claims protection against ordinary 
processes available to his creditors against him for the realisation of their 
debts. 

Clause (f).— This clause is new and should be read with sections 
10 (2) and 25 (2). 

Sub-section 2.— Sub-section 2 relates to the creditor’s petition. 
The application must show that the court io whom the petition is pre- 
sented has jurisdiction to entertain it under the Act. It should also 
specify the act of insolvency committed by such debtor together with 
the date of its commission and the amount and particulars of his, or 
if there is more than one petitioning creditor, their pecuniary claim or 
claims against such debtor. The last two matters required to be put 
in a creditor’s petition are necessary in view of section 9 which lays 
down the conditions on which a creditor may petition. ^ 

Act of insolvency and the date of its commission should be 
clearly specified in the petition.— For full notes see commentary under 

seetioa 9* 

When can a fresh application be made on the same facts— 

Vide commentary under section 5 and section 10. sub-section (2/. 


14. No petition, whether preaented by a debtor 
Withdrawal of peti- or bv a creditor, shall be withdrawn 


tions. 


1907. 


without the leave of the Court. 

History.— This corresponds to section 7 of the Act 3 of 


Analogous law --Section 13 (8), Pt. I. A. provides that a 
creditors petition shall not, after presentation, be withdrawn without 
the W of the court and in section 15 (2) of the same Act similar 
provmon is made in respect of a debtor’s petition. Similar provisions 
exist in sections 5 (7) and 6 (2) of the Bankruptcy Act of 1914. 

Object.— The petition once presented, the petitioner is no longer in 
u^ettered control of it. - The insolvency proceedings are for the ad* 
mmistratwn of the estate of the debtor, for the benefit of not anv 
particular creditor but for the general body of creditorr Very often 
petitions are made not with the bona fide intention of getting the debtor's 
estate administered under the insolvency laws but for the collateral 
purpose of bringing pressure to bear upon. t fie debtor* ti in to 
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this abuse of the process of the court that the section has been enacted 

(1). The court has discretion «n the matter of granting leave for the with 

drawal of a petition. Each case is to be decided on i's own merits. In 
considering an application under the section the court should see whether 
the interests of the general body of the credi'-ors are served therebv or 
not. The mere fact that the insolvent has settled with the creditors is 
not enough for granting such leave (2). Thus a creditor has no risht 
to get his debtor adjudicated insolvent and then to receive from him a 
sum in adjustment of his claim. He is not entitled to use his petition 
as a lever to secure preferential treatment for himself, nor is it per- 
missible for an insolvent, once an act of insolvency has been committed 
to say that the act was discounted because he had gone round to his 
admitted creditors and forced upon them a compromise or adjustment 
(3) Non-petitioning crediiors can oppose an application by the peti- 
tioning creditors to withdraw their petition under section 14. And if 
he insolvency Judge decides in favour of withdrawal, they have' a 
standi to appeal to the District Judge. 

Withdrawal of insolvency petition after an order of adjudica- 
tion.— An insolvency petition cannot, even with the leave of the court, be 
withdrawn after an order of adjudication has been passed against ’ the 
debtor. Once an order of adjudication has been made, the debtor becomes 
an insolvent and remains so until the order of adjudication is annulled or 
he obtains his discharge. (4). The reasons for so holding were stated by 
Pratt J. C. in /« re Fleming Shaw and Co., (5) in the following words • “ I 
am of opinion that leave to withdraw cannot be given under section? (Act 3 
of 1907) after an adjudication order has been made. It is urged that 

under the English Bankruptcy Act, leave to withdraw may be 
given after a receiving order has been made. But even if 

that is so, that is not an analogous case, for a receiving 

order does not make the debtor a bankrupt or deprive 

him of legal title to his property. Here the withdrawal of petition would 
be of no avail unless it implies an annulment of adjudication. The Act 
has specified in section 42 the conditions on which the Court may annul 
an adjudication, and it is impossible that it was intended that this same 
result could be produced by the simple device of withdrawing the original 
petition. The position of the section in the .Act shows that it was intended 
that the power of withdrawal should be exercised before the stage of 
sections 15 and 16 has been arrived at. No suit can be withdrawn after 
judgment has been pronounced and a decree made, and it seems to me 
that it would be equally absurd to allow an insolvency petition to be with- 
drawn after an adjudication order has been made.” 


Under the Insolvency Act, a practice bad once been established in 
the High Court of Bombay of allowing an insolvent to apply for leave to 
withdraw his petition on serving notices on all his creditors in the schedule, 

and if no creditor appeared to oppose the application leave was granted 


OaB Madappa®. Parmeswara Bhat, A. I E. 1926 Mad. 242: 86 Ind, 

§ Mahomed, A. I. R. 1914 Bom. 188. 

•t> Shi^al Rathi Insolvent, In tp, A. I. R. 1917 Bom. 239 (2); Ko Maung Gri 
«.:P. L M. Ohrttyar Tim. A. I. R. 19:^ Rang. 338. ^ 

T o Mahomed, A. 1. R. 1914 Bom. 188: 38 Bom. 200 : 20 

another, In the matter of, A, I,, R 
52 } (Maung) Myint «. Offipial Assignee, A. I, R, 1939 »aag,.33|:I27 

'® A. I u ^ V 
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K 15 as a matter of course. The court did not concern itself with the conduct 
"of the insolvent or the manner in which he had settled the claims of his 
creditors. It is now the duty of the court to scrutinize the conduct of 
every insolvent who applies either for an order of discharge or for the 
annulment of the adjudication order (1). 

If the petitioning creditor, after having settled his claim with the 
insolvent out of court does not press the prosecution of his application, 
the act of bankruptcy committed by the debtor would be available to any 
other creditor to be substituted in the place of the petitioning creditor to 
support his petition (2). An arrangement come to by a debtor with bis 
creditors will not justify a court in allowing an insolvent to withdraw his 
petition. If, however, all the parties concerned desire to take the matter out 
of the hands of the court, the petition may be dismissed (3). Any private 
arrangement with creditors and payment in accordance therewith cannot 
be recognised in insolvency proceedings (4). 

15. Where two or more insolvency petitions 
are presented against the same debtor, 
Consolidation of or where separate petitions are pre- 
petitions sented against joint debtors, the Court 

may consolidate the proceedings or 
an.? of them, on such terms as the Court thinks 
fit; 

History and analogous law. — This is section 8 of Act 3 of 19^7. 
It corresponds to section 9 1, Presidency Towns Insolvency Act and section 
110, Bankruptcy Act, 1914. 

Object and scope of the section. — This is a rule based on convenience. 
It is intended to avoid separate administrations of the estate of the same 
debtor or joint debtors. It is within the discretion of the court to pass an 
order under this section according as the circumstances may demand. Thus, 
where a member of a partnership dies insolvent and an order is made 
under section 125 of the Bankruptcy Act, 1883, for the administration of 
his estate in bankruptcy, and afterwards the surviving partner becomes 
bankrupt, the proceedings against the estate can be consolidated (5). 
Under the Presidency-towns Insolvency Act. it is expressly provided by 
section 97 that where an order of adjudication has been made on an 
insolvency petition against or by one partner in a firm, any other insol- 
vency petition against or by a partner in the same firm shall be presented 
in, or transferred to the court in which the first mentioned petition is in 
course of prosecution and such court may give such directions for con- 
solidating the proceedings under the petitions as it thinks just. There is 
no such provision in the Act. But for the purposes of the section partners 
can be treated as joint debtors and an order of consolidation can be 
t®ssed. 

“ Tbe Court," — It appears that section 5 will apply in terms only 
where the petitions are made to the same conrt. Where there are separate 

petitions in courts of concurrent jurisdictiou under the Provincial 

* , ^ ... . , 

(B Jn re Subrati 3m Mahomed, A* I, B. Bid Bombay 188* 

® Robson on Bankruptcy, 

(3) In re Fyarl Cband, 6 B. „ R. 6^. 

SiMar Harsukdas Obakmall^ SS 0, 'W, K Ul ^ 61 L , 

K- B OreaToe, Me W. H, Clrea^es, Msparie OHmal ? 
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Insolvency Act provisions of Civil Procedure Code relating to transfer can S. 1 6 
be put into motion for achieving the same purpose. Where the two courts 
are subordinate to the same High Court or the District Court, section 24, 

Civil Procedure Code will apply. If the two courts are subordinate to 
different High Courts the application shall be made to the High Court 
within the local limits of whose jurisdiction any one of such courts is 
situate vide section 23, Civil Procedure Code. If one petition is pending 
in a High Court in the exercise of its ordinary original civil jurisdiction 
and another petition is pending in any other court subject to the superin- 
tendance of that High Court, the proceedings in the subordinate court 
can be stayed by the High Court Insolvency Judge under section 1 8- A, 
Presidency-towns Insolvency Act (1909). 

Order of consolidation to be made only after the petitions 
have been admitted. — Section 15 does not empower the court 
to pass an order of consolidation of a petition for insolvency 
before it is admitted and before an opportunity has been offered to the 
other parties concerned for showing that the petition is not competent. 

Prima facie that section refers to consolidation of insolvency petitions 
after they are admitted, and presupposes that such petitions are other- 
wise competent. Where the competency of the petitions is being 
challenged it must be inquired into before an order of consolidation can 
be passed (l). 

Single petition against more than one person. — It has been held 
^bat such a petition is maintainable under certain conditions ; for full notes 
see commentary under section 9. The present section recognises the con- 
venience which may result by the administration of the estate of joint 
debtors in one proceeding. The section so far as it goes supports the 
above view. 

16. Where the petitioner does not proceed 
with due diligence on his petition, 

Power to change the Court may substitute as petition** 
carriage of proceed- other creditor to whom the 

debtor may be indebted in the amount 
required by this Act in the case of a 
petitioning creditor. 

Previous history and analogous law. — This is section 9 of Act 3 
of 1907 (2). It corresponds to section 93, Presidency-towns Insolvency 
Act and section 111, Bankruptcy Act, 1914. 

“Pelitionerd'— The petitioner means the petitioning creditor. 

Object, — The section is intended to serve as a check on the fraud 
of either the debtor or the creditor who has presented the application for 
insolvency. It is not difficult to imagine the case of a creditor, who has 
presented the application for insolvency against the debtor, having entered 
into a private treaty with bis debtor, not prosecuting bis application with 
diligence and allowing it to be struck off for default. This may no doubt 
enure to the benefit of the creditor and to the advantage of the debtor 
inasmuch as it saves his voluntary and gratuitous transfers within two 
years from the date of the presentation of the application, and transfers by 
way of fraudulent preference within three months from the date thereof, 

(1) Bayaram Menghraj n. Bakhibai, IBO I. 0. 5b9 ; A. I. R. 19S1 Sind 
{2} In the matter of Haroon Mahomed, Insolvent, 14 Bom. 189. 
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bat it will not be to the advantage of the genera] body of creditors, 
creditor presenting the petition is considered to prosecute ths n, 
not only forh is own benefit but also for the benefit of 
generally. 

Conditions on which substitution may be made.— 1 . The section 
IS to be applied only when the petitioner does not proceed with due 

diligence on his petition, 

2. The debtor should be indebted to the substituted creditor in the 
amount required by this Act in the case of a petitioning creditor, 

u substituted creditor is a good debt thoueh 

substitution provided it was enforceable m 

the date of the original petition. If the original petition had proceeded upto 
adjudication, or if another creditor, whose debt is not barred by the date 
of substitution IS substituted, and an order of adjudication obtLed, the 
debt of the substituted creditor which bad not become barred by the date 

substituted. The words as petitioner in the section show that on sub- 
stitution the petition becomes his petition with the original date and it is 
enough if the debt was an enforceable debt on the original date ( 1 ). 

Limitation for substitution.— The only condition necessarv fnr 
substituting one creditor in place of the petitioning creditor who does not 

topresorib, all the coadMoos aet fonh In seetK 

SSHSHisSSSHS' 

to prosecute the original petitLn as if 

question or the necessity for a fresh act of SvenTyTou^? °° 

/«reMaand,1895 /o.B iIT r^“’ i Q- B. D. 21 and 
apparently lay down ’ a rule contrary to”ThS'*laid down^^'^T authorities 
under section 105 of the Bankruptcy\ct 1 S 83 “ English cases 

present section; but on closed eSminaHnnf,' 

is not so. In the first case Jhe^ nf ££’ 1 , it 

was founded was the execution by the ^dSto a L°ed Petition 

the benefit of the general body of his credUors t£ for 

missed by the Registrar on the ground The petition was dis- 

assentedto the deed. More than three 

deed two non-assenting creditoTapS^^^^^^^^^^ execution of the 

rescind the order dismissing the petfuon and asked tha^”S,Ap°“’^* 
be substituted for those of the original npHHnt!; “ names might 

107 ot the Banktuplc, Act, 1883 Th, Comt^ Smt fa dT/ mT!™ 
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order, but it was reversed on appeal on the ground that he had no juris- Si?, 
diction to review or rescind the order made by the Registrar. In the 
course of his judgment Cave, J. said : ‘‘The petition had been dismissed 
on October 11, and no one could then present a petition founded on the 
acts of bankruptcy constituted by the execution of the deed of assign- 
ment, as more than three months had elapsed.*' 

In the second case certain creditors filed a petition on 16th May, 

1894, alleging that an act of bankruptcy had been committed on 5th March 
1894. On 15th June an application fo add the names of two other per- 
sons as petitioning creditors was made, the reason for that application being 
that there was a doubt whether the amount of the debts due to the creditors 
who had filed the petition was sufficient to entitle them to present it. On 
these facts it was held that the power ought not to be exercised after the 
lapse of three months from the date of the act of bankruptcy. 

It will be thus seen that in the first case the application for substi- 
tution was dismissed because the insolvency proceedings had been termi- 
nated by the dismissal of the original petition and in the second case the 
petition was dismissed because section 107, Bankruptcy Act. 1883, was 
sought to be used in a manner as to over-ride the provisions of the Act, 
corresponding to section 9 (1) (c) of the present Act. In all the Indian 
rulings mentioned above, the original petition was validly presented and 
at the time when substitution was ordered the insolvency proceedings were 
still pending. 

Section applies to pending insolvency proceedings only.— A 
creditor had filed a petition for adjudication. It was, however, subse- 
quently intimated to the court that the petitioning creditor and the insol- 
vents had come to an agreement with regard to this matter ; on this 
intimation the petition was dismissed by the court. No other creditor 
was given notice of the application based on the settlement which resulted 
in the dismissal of the petition. Some months later another creditor 
applied to be substituted for the original petitioning creditor. It was 
held that the language of the section contemplates a petition that is 
alive and not dead, a petition that is proceeding and has not been dismissed, 
that the subsequent creditor could not be substituted in place of the original 
petitioner and that the only course open to him was to launch a fresh peti- 
tion (l). 

Effect of substitution,— The effect of substitution is that the sub- 
stituted creditor shall be treated as if he had been the original petitioner 
for all purposes. The act of bankruptcy committed by the debtor would 
be available to him (2), even though the substitution has been ordered 
after three months of the commission of the act of insolvency (3). 

17* If a debtor by or against whom an in- 
solvency petition has been presented 
Continuance of pro- dies, the proceedings in the matter 
ceedings on death of shall? unless the Court otherwise 
orders, be continued so far as may be 
necessary for the realisation and dis- 


S: Chettyar Firm, 11 Bang. 407 : A. I B, 19SS 

Bang. 251* See also Mx parie Maugham, 1888 , 21 Q, B. D. 21* j 

{%) Rohson (from C4hosh). 

J. Ki' Au“x4f 
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g ly^ tributioii of the property of the debtor- 

History. — There was no corresponding provision in the Indian 
Insolvent Act ; yet it was held in cases arising under that Act that the 
death of the insolvent had no effect on the proceedings in his insolvency or 
in the powers of the Official Assignee, and that, in the legal aspect of the 
matter, the natural existence of the insolvent is for the purpose of dealing 
with his estate, artificially continued in the Official Assignee, who can 
after the insolvent’s death deal with the estate as he could have dealt with 
it, had the insolvent been still alive (l). Section 10 of Act 3 of 1907 
provided that if a debtor by or against whom an insolvency petition had 
been presented died the proceedings in the matter shall, unless the court 
otherwise orders, be continued as if he were alive In the present Act 
the words ‘*as if he were alive” have been replaced by the words *^so far 
as may be necessary for the realisation and distribution of the property of 
the debtor.” The amendment was made in order to obviate any obiection 
that may be put forward to the continuance of the proceedings by rea^'on 
of some of the provisions contained in the Provincial Insolvency Act such 
as those in section 47 with regard to the application for discharge. A 
deceased person cannot apply for discharge. If the words ‘‘as if he were 
alive’’ were in the section, it might have been contended that, no applica- 
tion having been made within the time fixed by the court for discharge, 
the adjudication should be annulled. There are other provisions in the 
Act with regard to the conduct of the insolvent. All that is necessary 
after the insolvent’s death is to see that the assets of the insolvent are 
realised and distributed among the creditors. The court is not interested 
after the insolvent’s death in considering his conduct except in so far as 
applications for setting aside fraudulent preferences and fraudulent 
alienations are concerned { 2 b 

Analogous Law* — The old section 10 was the same as the present 
S. 93, Pt I. A. which corresponds to S. 108, Bankruptcy Act, 1883, and 
S, 112, Bankroprcy Act, 1914. S. 108, Pt I. A. and S. 130, B, A, of 
1914, contain provisions for the administration in insolvency of the 
estates of persons who have died insolvent. There are no such provisions 
in the Provincial Insolvency Act. 

‘*By or against whom”. — These words mean that proceedings against 
a debtor can be continued after his deith ; it is immaterial that the peti- 
tion is presented by the debtor or a creditor (3). In a*) Eogltsh case ( 4 ), 
it was held by a Divisional Court, consisting of Cave, J* and Grantham, J. 
that section 103 could only apply to the case of a debtor who has pre- 
sented an insolvency petition and not to a person against whom an insol- 
vency petition has been presented. This case is against the clear words 
of the section and should not be followed (5). The above English case 
was also not followed in m ra Hardy, Hardy v. Farmer ( 6 ). 


(1) Fakir Chand Moti Chand u Moti Ohand Hurruck Chand, 1B8H, 7 
Bom 4^9 ; I^^ra Sita aam AbbajblO Bom. E. Bep. 58; U re Barasabuofc 
Misser, 6 Bang. L. R, 119. referred to in 7 Bom. 4B8, 

(2) Ramathai Ami v. iC, Kanniappa Mudaliar, A. I. R. 1928 Mad. 480 at page 
4 ^. 


(8} A. I. B. 1928 Mad. 480. supra. 

(4) Fs parte Sharp, {im) MW. B. 550* 

(5) A, I. E. 1928 Mad. 480, supra. 

(6 (1896) t Oh. 931 : 65 0 . J. Oh. 461 ; S Manspn I 59 : 14 W. B. 503 : 74 T. 
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®'riie proceedings in the matter.” — Where the debtor dies afterg 
the presentation and before the order of adjudication, the question arises^' 
as to whether the deceased can be declared insolvent. It has been held 
that the words “proceedings in the matter’* embrace the passing of an 
order of adjudication under section 28 in respect of a deceased insolvent (l). 

It is necessary that an order of adjudication should be passed because 
without such an order it is not possible to realise and distribute the property 
of the debtor. ** Assets of the insolvent cannot be realised unless his estate 
vests in the Official Receiver, for no person could sell what is not vested 
in him ; and the property of the insolvent vests in the court only on an 
adjudication under the Provincial Insolvency Act ; and the court by an 
order vests the property in the Official Receiver. If there is no vesting of 
the property in the court or in the Official Receiver how could the court or 
Receiver proceed to realise the insolvent’s assets ? The order of adjudi- 
cation is, therefore, essential for the realisation and distribution of the 
property of the debtor” (2). The same is settled law under the Presidency- 
towns Insolvency Act and under the English Act, and there is no reason 
to assume that the law according to the Provincial Insolvency Act should 
be understood in a different way from the law according to the Presidency- 
towns Insolvency Act (3). 


In A. L R. 1928 Calcutta 2i (4j, Page, J. applied the corresponding 
section 93, Pt. I. A., to facts which are stronger. There, after the 
acceptance and approval of a scheme of composition the adjudication of 
the debtor had been annulled. The debtor died after that and a person 
interested in the scheme applied that the debtor be re-adjudged insolvent. 
The application was granted on the ground that re-adjudication is not 
independent of the original insolvency, but only a revival of the latter. 
The proper order of adjudication to make under the section is to adjudge 
the deceased insolvent and to order his property to vest in the Official 
Receiver. It is improper to adjudge the estate of the deceased as insol- 
vent. Where the judge had passed such an order it was held that the 
order was merely wrong in form and should be maintained (5). In pro- 
ceedings against a deceased debtor under the section the Offiicial Receiver 
can apply under sections 53 and 54 to set aside alienations effected by the 
debtor 16). 

Effect of the deh tor’s death after adjudication. — It was held 
under the Indian Insolvent Act that the death of the debtor after the 
vesting of the property in the Official Assignee has no effect on the pro- 
ceedings in his insolvency or on the powers of the Official Assignee. It 
was further held that ancestral estate of the debtor previously vested in 
the Official Assignee is not thereby divested from him and vested in the son 
by right of survivorship (7). This view was followed in Laohhman Dass 


(1) Muthu Veerappa Ohettiar v. Sivaguxantha Pillai, id Mad. 217 : 92 I, C. 

60S: A. I. E* 1020 Mad. IBS; Venkatarama Ayyar w. The Official Receiver* 
Tinneveily, 51 Mad. S44 : 109 I. 0. 94 : A, I. R. 1928 Mad. 476 (2) ; Ramesh Chandra 
Eii n. Oharu Chanira Mohuri, S4 0. W. N. 445 ; A. I.B, 1980 OaL 590 : Girdh^^^^ 
Lai 0 . Jugal Kishore, 33 P, L. B. 151 : . E. 1932 Jbah. 269 : 136 I. G, 78B : A. I. R 
19^ bah. 264 ; (Re Walker, (1886) 54 L. T. 682, Rel. on) ; Amar Rath «?. Harhana 
Singh, L E. 1932 Lah. 652 (2). i:iaroana 

(2) A. I. R. 1928 Mad. 480 at page 483 01 1. 

(B) Venkata Rama Ayyar a Official Receiver, A. I. B. 1928 Mad. 476 (2) 

(4) Krishna Kishcre Adhicary and another, In re, ^ 


M. L. 


Subbiah Aiyar ®. Official Eeceivei Tianevelly, 1932 M. W. K 110-> • S'! 
. 727: A. I. B. 1933 Mad. 25. • v . xiu. . t>d 

m A- 1. B. m Mad. 480, at page 482 Col, 2 ; A. I, R, 1933 Mad. 25. supra, 
(7) See footnote Cl) on page 148. ^ 


17 . 
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mm J at Singh, (1) md In re Khoja Ibrahim Lalji (2), cases decided 
17 ® under the Act 3 of 1907, Under the present Act also it has been held that 
on the death of an insolvent whose property has vested io the Receiver, 
the Receiver is not divested of that property. The heirs of the insolvent 
governed by Hindu Law can bring a suit to show that the insolvent’s 
debts were tainted with immorality, or were otherwise not binding upon 
them ; but in other respects, the insolvent’s death does not affect the 
insolvency proceedings (3). 

Rights of the legal representatives of the deceased debtor,— 
In Ramjass v, Katta Singh (4), a case arising under 
Act 3 of 1907, it was held that the proceedings in insolvency do not 
abate by reason of the death of the insolvent and that the court has power 
to bring on the record of the insolvency proceedings the names of the 
legal representatives of the deceased insolvent. For this opinion, reliance 
was placed on S. 47, P. L A. (1907), coresponding to section 5 
of the present Act. On general principles too, the rule is sound (5). 
The insolvent is a party to the insolvency proceedings under the 
Provincial Insolvency Act ; he does not altogether disappear from the 
picture as is the case in England, So long as the insolvent has a voice or 
a right to participate in insolvency proceedings, that right devolves on the 
legal representatives on his death. The court is, however, not bound to 
bring the legal representatives on the record in each and every case (6). 
The rulings in A. L R. 1928 Lah. 119(1) (7) and A. I K. 1932 Lab. 
121 (1) (8) it is submitted with respect, do not lay down correct law. 

In the first case the debtor had died after bis adjudication by the 
trial court on his own petition and before an appeal filed by some of the 
creditors against the order of adjudication to the High Court was decided. 
Following (1888) 69 P, R 1888 it was held that the appeal abated because 
the right to sue did not survive within the meaning of order 22 rule 4 
C. P# C. on the death of an insolvent respondent. The second 
case purports to follow the first one. S. 17, P L A. (1920) 
was brought to the notice of the learned judges who decided 
the first case but it appears that it was distinguished on quite insufficient 
grounds. As already stated, it has been held both under the English and 
Indian Acts that where the debtor dies after the presentation of an insol- 
vency petition and before his adjudication, the court can adjudge the 
deceased debtor insolvent. On this view it is clear that section 17 over- 
rides order 22 rule 4 G. P. C. vvhich is to be applied under section 5 of 
the Act only if it is not inconsistent with the specific provisions of the 
Act. On account of the special provision made in section 17, the right 
to sue and, therefore, the right to present the insolvency petition does not 
abate on the death of the debtor. What is true of the proceedings of the 
original court is applicable to proceedings in appeal (9). 




(3) 

another 

( 4 ) 

(5) 

the Act 

(6) 

( 7 ) 

( 8 ) 


All, 


A. 1. B. 1922 Lah. 399. 

9 1. 0. 633. 

Gokal Singh ®. Shiv Bam and others, A. I. E. 1925 Lah. 363 (1) ; Mirza and 
«. Jhanda Bam and others, A. I. B. 1930 Lah. 1034. 

A. I. B. 1921 Lah. .331 (2). 

^’rodyat Kumar, A. I. B. 1921 Oal. 219. (a ease under 

3 01 iSOf.) 

fakir Muhommad ®. Amir Chand and others, A. I. E. 1921 Lah. 233 (%) 
Harain Singh ». Gurbakhsb Singh. '' 

Attar Chand u. Mian Muhammad Mohin, 

Lala Piarey Lai a. MohatnmiJ SUamat Dilah Khan, A. I. R. 197? 
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Terinifiatioii of proceediefs in the case of a deceased insolFeni 
debtor. — A legal proceeding is said to be pending as soon as it is commenc” * 
eds and until it is concluded, that is, so long as the court having original 
cognisance of it can make an order on the matters in issue or to be dealt 
with therein. And insolvency proceedings would be considered as still 
pending where the Receiver has not yet been discharged and the insolvent 
has not yet applied for and obtained his discharge (1). The matter is 
otherwise where the insolvent is dead. In such a case there is an 
automatic discharge of the insolvent and where the property has been 
distributed prior to his death, the proceedings must automatically be held 
terminated (2). 

18. The procedure laid down in fche Code of 

Civil Procedure, 1908, with respect to 
Procedure for ad- ;i,d mission of plaints, shall so far 

mission of petition. applicable, be followed in the 

case of insolvency petitions. 

This is the latter portion of section 6 (1) of Act 3 of 1907. The 
procedure laid down in the Code of Civil Procedure, with regard to the 
admission of plaints, must, so far as it is applicable, be followed in the 
case of an insolvency petition, whether presented by a debtor or a creditor. 

The rules as to the admission of plaints are laid down in Order 4 rule 1 
and Order 7, rule 9 of the Code. 

19. (l) Where an insolvency petition is admitted, 

Procedure on ad- Ooort shall make an order fixing 

mission of petition. a date for hearing the petition. 

(2) Notice of the order under sub section (1) shall 
be given to creditors in such ma ner as may be pres- 
cribed 

(y) Where the debtor is not the petitioiierj notice 
of the order under sub-section (1) shall be served on 
him in the manner provided for the service of suni- 
moiis. 

History. — This is section 12 of the old Act 3 of 1907 except that 
the words “by publication in the Local Ofhcial Gazette, and’* have been 
omitted in clause (2). 

Sub- Section 2 ; Notice to Ci editors, — There is nothing in s. 

12 (3), P. L A. (1907) to warrant the contention that in the case of a 
petition field by a creditor to adjudge his debtor an insolvent, notice to 
other creditors is not necessary under section 12 sub-section (1) (3). 

All that that sub-section requires is that there should be a general 
notice to creditors The law does not require that every creditor should 
be served with a notice individually, on a petition made by a creditor. 
Under section 13 it is not necessary for a creditor to mention the names 


(1) Jivanji Momooji q). Ghulam Hussain Sheikh Tayab, A. 1. B, 1918 Sind 38. 
(*i) Asa Hand «?. Bishan Singh and others, A. I. B. 19B3 Lahore 997. 

(S) V. R. M X. M. T. Muthukaruppan Chettiar u. Muthuraman Chettiar, 
A. I. B. 1915 Mad. 589 : 26 L C- 2® ; Hachiappa Chetti v Eangavelti Chetty^ 
A- R. 191 7 M. 203 : B4 I. C* 695 : Darrah v. Tazal Ahmad, 9B I, 0. 903 ; A. X. R. 
im Lah. 360. 
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5« iijg other creditors. Only ^ general notice is, therefore, possible, 

Where the petition is presented by a debtor, section IS^claiise (ri) requires 
him to give the names and residences of his creditors so far as they 
are known to, or can, by the exercise of reasonable care and deligence, 
be ascertained by him. On a debtors petition, therefore,^ notice to 
individual creditors is possible. On a creditor s petition it is possible 
for the court under S. 22 P. L A. ^1920) to call upon the 
debtor for the list of his creditors but this power should not be 
exercised before the court is satisfied that the creditor has a right to 
make the petition. It is unfair on the part of the court to order the 
debtor in every case to file inventories of his property and list of debts 
due from him to others, without the petitioning creditors having first 
eslablished their right to present the petition. In the absence of circum'* 
stances to justify such an order, it is necessary for the court to proceed 
under section 24 by calling upon the petitioning creditors to establish 
their rights as defined in section 19 to present the petition before taking 
to any other action against the debtor (i). In this connection, attention 
may be drawn to rule 5 framed by the Bombay High Court under 
S. 79, P. L A., 1920. The second part of this rule provides 
that where an insolvency petition presented by a creditor is admitted, 
a copy of which shall be served together with the notice of 
the order fixing the date for hearing the petition on the debtor ; and 
such notice may, in the discretion of the court, require the debtor to 
file a schedule containing all the particulars mentioned in section 13 
(d) and (e) within such time not being less than ten days from the date 
of service of notice as the court shall determine. A private notice to 
a creditor in the absence of a general notice is not enough (2). 
Under the present Act it appears that private notice is enough so far 
as that creditor is concerned. Under the old Act general notice was 
necessary by the section itself. 

In such manner as may be prescribed. — “Prescribed’' means prescrib- 
ed by rules framed under S 79, P. 1. A. (1920} vide section 2. sub-section 
(1) (c). For rules, see rule 5 (Cal ) and rule 5 of the Allahabad High Court. 
These rules provide that a copy of the notice shall also be forwarded by a 
registered letter to each creditor at the address given in the petition. 
Where a letter, properly directed, is proved to have been put into the 
post office, it is presumed that the letter reached its destination at the proper 
time according to the regular course of buisness of the post office and was 
received by the person to whom it was addressed and that presumption 
would apply with still greater force to letters which the sender has taken 
the precaution to register, and is not rebutted but strengthened by tbe fact 
that the receipt for the letter is produced and signed on behalf of the ad- 
dressee himself (3). Where the addressee of a letter containing notice to 
quit, sent through the post office by a registered post refuses to take de- 
livery, a court would be entitled under section 114, 1. E. A. to presume that 
the letter reached him in the ordinary course. The fact that the letter was 
returned to the sender, not through the Dead Letter Office, but as a letter 
which the addressee had refused to accept would not destory the presump- 
tion (4). 


a) Ganesh Bas a Khilanda Ram, A. L R. 1929 Lah. 636 : 119 I 0. 753. 

(2) Nachiappa Chatty t?. Bangavelu Ohetty, A. I B. 1917 Mad, 208 t 34 1. G. 
696 (case under Act 3 of 1907). 

(3/ Harlhar Banerji Eainsha»M Bay, A. I. B. 1913 P* 0. 102 : 46 OaL 453 : 
48 L u. 277 (a case under T P. A., S. KB). 

(4) GIrlsh Chandra Ghose n. Elishore Mohan Bas, A* I. B* 19^ Calcutta 287 
(2) ; 54 L 0. 5. 
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Where no roles are framed under the new Act 5 of 1920, the old S, 1> 
roles under the Act of 1907 hold good where they are not inconsistent with 
the new Act. Having regard to rule 5 framed by the Lahore High Court 
under the Act of 1907, iLwas held that the notification of a petition for 
insolvency in the local offical Gazette is not illegal {!). 

Want of notice ; Its effect. — Under Ss. 344 and 588, C« 

P. C,, 1882, where a petitioner was declared to be an insolvent 
on the very day on which the application was made without issuing any 
notice to the credit-ors, it was held that the order was bad for want of 
notice and it was accordingly set aside. Under the Act 3 of 1907 also it 
has been held that an order for adjudication, passed without a general 
notice to creditors, is wholly irregular and should be set aside. The 
omission to serve the notice contemplated by S. 13 (4), P-t I, A. 
is not a formal defect or irregularity within section 118 of that Act. It is 
of fundamental importance that an adjudication order should not be made 
to the prejudice of an alleged insolvent till notice of the institution of the 
proceedings has been served on him and the burden lies upon the creditor 
to establish that the insolvent has waived the defect caused by the non- 
service of the notice (2). S. 24, P. 1. A* supports this view. There 
it is provided that on the date fixed for the hearing of the petition the 
court should require proof of the following matters, namely ; — 

(a) that the creditor is entitled to present the petition ; 

(h) that the debtor, if he does not appear on the petition presented 
by a creditor, has been served with notice of the order admitting the 
petition ; and 

(c) that the debtor has commited the act of insolvency alleged by 

him. 

Necessity for notice to the debtor on a creditor’s petition has been 
placed on the same footing as proving the commission of an act of insol- 
vency by the debtor. It is settled law that the debtor, unless the com- 
mission of an act of insolvency on his part has been established, cannot be 
adjudged insolvent. By similar reasoning want of notice to the debtor 
will be fatal to the validity of an order of adjudication. Under section 19 
notice to creditors and notice to debtor have both been provided. The mode 
of service in the two cases may be somewhat different but the object appears 
to be the same. 

In A. L R. 1935 Lah. 412 (3) it was held that the absence of the 
requisite notice under section 19 to a debtor, who has been adjudged insol- 
vent, cannot be made a ground for setting aside the order of adjudication 
unless it has led to any prejudice It appears from the judgment that 
the learned judge did not agree with the rule laid down in A. L R. 

1915 Mad. 589 (U (4) and A. L R. 1917 Mad. 293 (2 (5). It is unfortu- 
nate that his attention was not drawn to S. 24, P. 1. A. (1920) which 
places notice to a debtor on the same footing and makes it as important 
as the commission of an act of insolvency or the creditor’s right to 

(1) S. R. Darrah -u. f a2al Ahmad A, I. E* 1926 Lahore B60 : 93 I. C. m 

(2) HathmuU 0 . Ganeshmull Jivanmull, A, I. R. 1921 Oal. 108 ; 66 I. 0. 888^ 

(under the Presidency towns Insolvency Act, 1909). 

(3) Jhanda Singh 0 . Receiver, InsoivenPs Estate Amritsar, A- 1. B. 1935 
m : Lah. 412 : 158 I. 0. 94. 

(4) Muthu Karuppan Chettiar v, Muthu Raman Chettiar, A. I. B* 1915 Mad. 

26 L 0. 2^. 

(5) Kachiappa Ohetty 0 . Thangaveln Ohetty, AJ.E. 1917 Mad. 2® : 24 X. 0. 696. 
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b 20 present the petition under section 9 of the Act. It is true that ordi- 

narily want of notice is considered to be an irreg'ulanty^ in the absence 
of prejudice but a notice of this description at the initial stage should 
not be regarded as something the omission of which may be treated as 
a mere formal defect or irregularity (1). 

20. The Court when making an order admitting 
the petition may, and where the 
^ Appointment of is the petitioner ordinarily 

mtenm receiver. appoint an interim receiver of 

the property of the debtor or of any part thereof, and 
may direct him to take immediate possession thereof 
or of any part thereof, and the interim receiver shall 
thereupon have such of the powers conferrable on a 
receiver appointed under the Code of Civil Procedures 
1908. as the Court may direct. If an interim receiver 
is not so appointed, the Court may make such appoint- 
ment at any subsequent time before adjudications and 
the provisions of this sub-section shall apply accord™ 
ingly. 

History » — The section is new. Section 13 (2) of the Act 3 of 1907 
provided that at the time of admitting an insolvency petition or, at any 
subsequent time after adjudication, the court may, either of its own 
motion or on the application of any creditor, order the appointment 
of an interim receiver of the property of the debtor, or of any part 
thereof. In section 18 provision for the appointment of the receiver 
at the time of passing an order of adjudication or, at any time after- 
wards, was made. The powers of the interim receiver were, however, 
not defined anywhere in the Act. When the old Act was repealed and the 
new Act was put on the statute book, section 20 took the place of 
section 13 clause (2) and a new clause (5) was added to section 56 which 
corresponds to S. 18, P. L A., 1907. Now the law in the muffassil has 
been brought in line with that under the Pt. L A., 19C9. 


Analogous law. — The section corresponds to section 16, Pt. I. A., 
1909) and section 8 of the Bankruptcy Act, 1914. 

Obiect of the section, — The object cf the section is to preserve the 
assets for the benefit of the general body of creditors. With the order 
of adjudication the whole property of the insolvent vests in the receiver 
and the debtor ceases to have any interest in the property. During the 
pendency of the insolvency proceedings between the time of the presentation 
of the petition and the passing of the order of adjudication it becomes 
desirable, and even necessary in certain cases, to protect the estate of the 
debtor for the benefit of the entire body of creditors (2). 

Powers of interim receiver defined.— It is provided in the section 
that the interim receiver shall have such of the powers conferrable on a 
receiver appointed under the Code of Civil Procedure, 1908, as the court 
may dir ect. Again section 55, clause (5) enacts that the provisions of 


1^7 ff L. T. 

186 I 27 W. K. 157 (deeided under another statute). 

1 Ml If KUmh Chandra Banerjee, A. L K. 1915 Oak 7B4 : 42 

Lai* amJ * oO 1* cw. 
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that section shall apply, so far as may bo, 1 3 interim receivers appointed 
lander section 20 It is not an easy task to reconcile and exactly define 
the powers which an interim receiver may derive from these two sources 
In the Code of Civil Procedure tne subject of appointment of receivers is 
dealt with under Order 40, Order 40, rule 1 runs as follows : — 

*‘(l) Where it appears to the Court to be jast and C3nvenient, the 
Court may by order — 

(а) appoint a receiver of anv'’ property, whether before or after 
decree ; 

(б) remove any person from the possession or custody of the 
property ; 

(c) commit t le same to the possession, custody or management of 
the receiver ; and 

(d) confer upon the receiver all such powers, as to bringing and 
defending suits and for the realisation, management, protection, preservation 
and improvement of the property, the collection of the rents and profits 
thereof, the applicatio i and d sposal of such rents and profits, and the execu- 
tion of documents as the owner himself has, or such of those powers as the 
Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to remove from 
the possession or custody of property any person whom any party to 
the suit has not a present right so to remove.” 

The wording of section 20 as well as Order 40 rule 1 suggests 
that the mere fact of the appointment of a receiver does not confer 
upon him all the powers of which mention is made in Order 40 rule 1 
(1). It is the court which can remove any person from the possession 
or the custody of the property or commit the sime to the possession, 
custody or management of the receiver and it is the court which has 
to confer upon the receiver all such powers in relation to property as 
the owner himself has or such of those powers as the court thinks 
fit. Section 56 clause (3) is made up of clauses (6) and sub-section 2 of 
Order 40 rule 1 The object of enacting sub-section 5 of section 56 
is to assimilate the position and powers of an interim receiver with that 
of a receiver appointed after adjudication as far as it is not inconsistent 
with the general scheme of the Act. The clause should be liberally 
construed and all the acts which a receiver under section 56 is authoriz- 
ed to do under the provisions of the Act (with just exceptions) should be 
considered within the competency of the interim receiver. 

With these preliminary observations we proceed to discuss the 

powers of the interim receiver in detail 

Right to apply for setting aside a sale under order 21 rule 89 
Civil Procedure Code. — It has been held that an interim receiver, by 
virtue of his appointment under section 20, Provincial Insolvecy 

Act (1920) has no power to act under O 21 r, 89, C, P. C. in the 

absence of the court’s order authorizing him to so act (2^ In 
the case just cited the interim receiver was appointed after the 

(1) Takhiram Sarajmall Firm d* Chouthmal Bhagirath, 9 Patna 945 ; IS) I. C 
98 : A. I. B 1931 Pat. 70 ; G.R. Subramania Aiyar Official Receiver Tanjore, A4. 
E. 192S Mad. m : 23 I.C. 877. vdissented from on another point In A. L E. 19^ Mad. 
95.) 

(8) Bamaehandra Aiyar p. Bankara Aiyar, A. I, R* 1926 Mad. 0S7: 9^ t Cl- 271; 
0o^inini Anfcayya tJ. Official Receiver Masulipatam, 1. R. 193/ 
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c sale and could not be said by his appointment to have had an 
interest by virtue of a title acquired before the sale, and be could 
only come in under Order 21 rule 89 as an owner of the property* An 
interim receiver can, by no stretch of languagej be said to be the 
owner of the property of which he is the receiver. It was further 
stated that the word ‘confer” in sub-clause (d) of Order 40 ru’e 1 would 
seem to suggest that until the court make a specific order the receiver 
is not inherently endowed with a right to sue. But even if it is held 
that mere possession gives such right, it would not extend to 
making an application under O. 21 r. 89, C. P. C. because mere 
possession cannot be said to put the receiver in the position of the 
owner. 

Right to apply for selling aside a sale under Order 21 rule 90, 
Civil Procedure Code— .It has been held that where an interim 
receiver is in possession of the properly sold he can apply 
under 0. 21 r. 90, C. F. C. even in the absence of a specific order 
of the court (i). The interim recciiver has very much the same 
rights and liabilities as a receiver under section 56. The receiver 
has the duty cf maintaining the property as it was when it came 
into his hands and it cannot be said that his interests are 
unaffected when such duties cannot properly be fulfilled. If 
property passes away from the judgment-debtor to another person 
there is distinct loss to the estate entrusted to the receiver, who can 
be made liable to make up such loss. The word “interests,” as occurring 
in 0. 21 r. 90 C. P, C., need not be interpreted as interest in the property 
itself. The word used is “interests” in the plural and must include any 
kind of interest, whether proprietary, pecuniary or otherwise, that a person 
may have, and if such an interest is affected by the sale he is entitled to 
apply (2). 

Where an interim receiver makes an application under O. 21 r. 90, 
C. P. C. it cannot be considered to be an application under 
S, 47, C. P. C, as an interim receiver does not represent 
the judgment-debtor for the purpose of getting the property escape 
execution. No second appeal, therefore, lies from an order passed on such 
an application (3). It was also held there that it is a question of fact to 
be determined with reference to the nature of the objection raised by the 
Official Assignee as to whether he is a representative of the judgment 
debtor for the purposes of S. 47, C. P. C. or not. 

Right to apply to an executing court under section 52. “It 
was held in A. L R. 1926 Mad. 432 (4) that the receiver referred to in 
section 52, Provincial Insolvency Act is the receiver appointed after 
adjudication and that no application under that section on the part of an 
interim receiver would lie. That view was correct under the Act 3 of 1907, 
because under section 35 which corresponded to section 52 of the present 
Act, the executing court was to be given notice that an order of adjudica- 
tion had been mrde against the petitioner. Under S. 52, P. I. 1920, 
notice is given to the executing court that an insolvency pecition 

IP ^ Bharapuram Janopakara Mdhi, LM., A. I. E, 

1928 Mad. 464 ; 109 1. 0. 148. 

n 1 111 i:ammi Kumar Pal, A. I. B 1924 Oal 78G : 51 

Oal. 495 : 84 1. 0. 119 

100 Mohltosh, Datta «. Eai Satish Ctaadjra Choudhuri, A. I. R, 1932 Cal. 903 • 

loo 1« C« 

Official gaaeiTOr, Taajow, f 1. H. Mad, 
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by or against the debtor has been admitted. At the lime of this amendment 20. 
the Legislature did not notice that the section, as amended, was out of^ 
place under tiie heading, '^Effect of insolvency on antecedent transactions/' 

This case was dissented from in a subsequent ruling of the same High 
Court reported in A. L R. 1932 Mid. 93 (I), fnere il was held: ^'Section 
52 as amended is peremptory in its terms and contemplates the presenta- 
tion of an application not after adjudication but at a i earlier stage, i,e , 
after an insolvency petition has been admitted. At that stage the only 
receiver that can be in existence for the purpose of applying is the interim 
receiver. The receiver referred to in section 52 is not the receiver appoint- 
ed after adjudication and an application under section 52 by an interim 
receiver is competent * 

Where, therefore, an interim receiver moves the court under section 
52 to adjourn a sale in execution of a decree against the insolvent, the 
executing court must stay the sale and direct delivery of the property to 
the interim receiver and an Official Receiver subsequently appointed is 
justified in declining to recognize the title of the auction-purchaser under 
such a sale. That an interim receiver has a right to apply under section 56 
was assumed in Lachhi v. Badri Prashad (2), though the case was decided 
against the interim receiver on the finding that the court could not 
remove the person in possession under the proviso to section 56 (3). 

The point was raised in a very indirect manner and left undecide d in 
Mohiiosh Datta v. Rai Satish Chandra Choudhuri (3), as in that case 
the interim receiver’s application was made after and not before the sale 
by the executing court. 

Right to apply imder section 29, Provincial Insolvency Act, 

1920. — Under section 29 a court is to stay the proceedings only on 
proof that an order of adjudication has been made. An interim receiver 
has therefore no locus s^anU for making an application under section 29. 

An ioterim receiver is an officer of the court. ---A receiver 
appointed under O. 40 r. 1, C. P. C. is an officer of the court. 

He is the representative of the court and of all parties interested in the 
litigation, wherein he is appointed (4). The legal consequences arising 
from this fact are that property in the hands of a receiver cannot be 

attached without first obtaining the leave of the court (5j and a receiver 

cannot sue or be sued except with the leave of the court by which he 
was appointed receiver (6). For fuller treatment refer to Mulla's Civil 
Procedure Code, pages 970 to 974, 9th edition 

The position of an interim receiver under section 20 and a 
receiver appointed after adjudication under section 56 compared. 

The interim receiver is appointed by the court before the oider of 
adjudication, whereas the receiver under section 56 is appointed after 
adjudication and on his appointment the property of the insolvent, 

which had vested in the court under section 26 sub-section (2), vests in 

(1) Sivasami Odayar «?. 0. B. Subramania Aiyar, A. I. B. 1932 Mad. 95 : 55 
Mad. 816: 186 L 0. 338. 

(2) 36 P. L. . 205 : .1. E. 1934 Lah. 1006 : 156 t G. 278. igoope of the 

section and its relation to section 66 was considered). 

(8) A, I. R. 1932 ' al 203 : 186 I. G. 598. 

(4) Jagat Tarini Dasi t). Ifaba Gopal, 1907, 34 Cal. 305, at page 816. 

(5) Kahn AM Mahomed, (1892) 16 Bom. 577. 

(6) Miller v. Rom. Ranjan, (1884) iO Gal. 1014; Dunne Jumar Chandra, (1903) 

80 Oai, 593 ; Flak v* oorporation of Uaioatta, (1908) SO OaL 721 ; 0. Ga MBum 
iSbxahim, (1928) 6 Rang. 268 ; 110 1. 0. 6^ ; A. X. E, 19^ Raiig* 6^2, 
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such receiver. The interim pceiver represents anl can interfere with 
only that portio i of the debtor s estate for which he has been expressly 
authorized by the CDurt- The insolvent still remains the owner of the 
property and for all practical purposes he can act himself on. behalf of his 
own property. Not so after adjudication. The whole of the property vests 
in the receiver and he alone represents the debtor’s estate. 

From this it would follow that proceedings against the debtor or the 
debtor's estate can be taken and proceeded with without the lea re of the 
iasoivency court and without making the interim receiver a party to the 
suit. Section 28 (7) does net affect the matter. Section 28 (7), Provincial 
Insolvency Act, 1920, must be read in conjunction with Sections 28 (2) 
and 2^. No doubt, once the order of adjudication is mide, the effect 
created by it is, by a legal fiction, taken to relate back to the presentation 
of the petition, or in other words, the commencement of the insolvency. 
For all purposes of the Insolvency Act, this fiction has to be used, and it 
is a very useful fiction ; but outside those purposes it has no p^ace ; and 
the filing of a suit prior to the adjudication may be regarded outside the 
purpose of the Insolvency Act with reference to the provisions of 
section 28 (2j 

It is not therefore necessary to implead an interim receiver as a 
party to the suit filed before the order of adjudication, and where the 
Official Receiver is made a party to the suit after the order of adjudication 
his impleading is not governed by S 22, P. L A. (1). 


The receiver appointed after adjudication does not stand in the shoes 
of the interim receiver ; he stands on a much higher footing. The property 
of the judgment-debtor vests in him ; h^ holds it for the benefit of the 
whole body of creditors and he has special rights conferred and special 
duties imposed upon him by statute Amongst other rights conferred 
upon him is the right to mike an application under S. 36, P. I, A. 
(1907) and this statutory right which has been conferred on him cannot 
be taken away by an order in a proceeding to which he was not a party. 


Therefore an order as to the validity of a transaction obtained 
upon an application to which the debtor and creditors alone are im- 
pleaded as parties while the debtor’s estate is in the custody of an 
interim receiver does not operate as res judicata as against the receiver 
appointed after the order of adjudication and does not debar him from 
making an application under S. 36, P. 1. A. (1907) (2). 

Appointoent of receiver discretionary.— The section provides 
that on a creditor s petition the court may, and, on a debtor’s petition 
ordinarily shall appoint an interim receiver of the property of the debtor 
or of any part thereof. In both the cases it is within the discretion of 
the court ; only that on a debtors petiticn the appointment of a receiver 
shall be the rule and on a creditor s petition it shall be done only if 
sufficient grounds exist. It is a judicial discretion to be exercised 
according to judicial principles* and for those principles the insolvency 
court may seek guidance fromth^ provisions of Order 40, Civil Pro- 
cedure Code. Where in a pending insolvency application the lower 
court found that the alleged insolvent had heavy debts to pay, that 
some of his cheques were returned and his accounts were not forth - 


(!) y, K. Kaliaperumal Meker 0, S. Ramohandra Avvar. AIR 1097 
Madras 03? 101 L 0. 444 : 30 M. b. J. 142. ^FSrar, a. i. k. mi 
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coming and after considering the circumstances it appointed an interim ^ 
receiver in the exercise of the discretion vested under section 20 and 
this order was confirmed by the District Court, it was held that there 
was no question of jurisdiction and that there was no ground for inter- 
ference by the High Court in second appeal (l). The appellate court 
also has the power to appoint an interim receiver pending an appeal by 
the debtor from an order refusing adjudication ( 2). 

21. At tbe time of making an order admitting 
the petition or at any subsequent 
Interim proceedings before adjudication the Court 

against debtor. may either of its own motion or on 

the application of any creditor make one or more of the 
following orders, namel}^ : — 

(1) order the debtor to give reasonable security 
for his appearance until final orders are made upon 
the petition, and direct that, in default of giving such 
security, he shall be detained in the civil prison ; 

(2) order the attachment by actual seizure of the 
whole or any part of the property in the pos.se ssion or 
under the control of the debtor, other than such parti- 
culars (not being his books of account) as are exempted 
by the Code of Civil Procedure, 1908, or by any other 
enactment for the time being in force from liability 
to attachment and sale in execution of a decree ; 

(B) order a warrant to issue with or without 
bail for the arrest of the debtor, and direct either that 
he be detained in the civil prison until the disposal 
of the petition, or that he be released on such terms 
as to security as may be reasonable and necessary : 

Provided that an order under clause (2) or 
clause (3) shall not be made unless the Court is 
satisfied that the debtor, with intent to defeat or 
delay his creditors or to avoid any process of the 
Court, — 

(«) has absconded or has departed from the local 
limits of the jurisdiction of the Court, oi- 
ls about to abscond or to depart from such 
limits, or is remaining outside them, or 

{a) has failed to disclose or has concealed, des- 
troyed, transferred or removed from such 
limits, or is about to conceal, destroy, 
transfer or remove from such limits, apy 


(1) Veai Lai ®. Vir Cband, 189 1. C. 44 : A. J. R. 1932 Bom. 228. 

(2) Abdul Bazak o. Basiruddia Abmed, (1910) 14 0, W. R. 586 : 6 1. 0. 95, 
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documents iiRely to bo of use to his credi- 
(, r, in the course of the hearing, or any 
part of his property other than such parti- 
culars as aforesaid. 

History. — This is section 13 of the Act 3 of 1907 except clause 2 
which has been omitted from the present section and a new section, 
section 20, has taken its p’ace in the new Act. Under the old Act the 
insolvent* if imprisoned for debt, was released as soon as an order of 
adjudication was passed by the court under S 16, P. T. A., 1907. Till the 
passing of the order of adiudication the insolvency court could not 
tinder the old Act release the judgment debtor ctim the insolvent from 
jail (1) Under the Insolvency Chapter of the Code of Civil Procedure, 
1882, it was provided by section 349 that where the judgment-debtor, 
who had filed an insolvency petition under section 344, was under 
arrest, the court might, pending the hearing under section 350, order him 
to be immediately committed to jail or leave him in the custody of the 
officer to whom the service of the warrant was entrusted, or release 
him on his furnishing sufficient security that he would appear when 
called upon. The word ^‘arrest” in section 349 was interpreted as not 
to include ‘‘imprisonment”. It was therefore held that the power con- 
ferred on the courr under that section to release a judgment-debtor 
arrested in execuHon of a decree on security being given by him, 
ceased after he had been imprisoned or put into jail (2). 

The Act 3 of 1907 had two defects. Firstly a deserving debtor, 
even though he had sought the help of the insolvency court by filing 
an insolvency petition, had to suffer the hardships of the jail till the 
order of adjudication. Secondly, under section 16(1) fb) every debtor, 
whether honest or dishonest, got an automatic release from prison on 
the making of an order of adjudication. These defects have been 
removed by the enactment of section 23, which provides for the release 
of the debtor from jail before the order of adjudication, and section 31, 
which has made the release of the insolvent from arrest or detention 
after an order of adjudication, discretionary with the insolvency court. 

Obieci-**The object of section 21, like sections 20 and 22 is to 
make the insolvency proceedings effective by the preservation of the 
debtoPs estate and by securing the help of the debtor which he is bound 
to render on pain of suffering other penalties. The power to demand 
reasonable security from the debtor for his appearance in insolvency 
proceedings enables the court to make enquiries about his state of affairs 
and other matters connected with insolvency With its power of attach* 
ment by actual seizure of the debtor’s property, the court can prevent 
the debtor from making away with any of his property which in the 
event of an order of adjudication being passed against him, might be 
made available for distribution amongst the creditors. The power to 
Issue a warrant of arrest can be exercised to secure the presence of 
the debtor within the local limits of the jurisdiction of the coutt. All 
these powers are necessary in the interest of the general body of creditors. 

Clause 1. The order to give reasonable security for the appear- 
ance of the debtor can be passed whenever the court requires the personal 

(1) 1, B. Sasoon and Company 0 * Kishan Ohand, 30 F. Ii. E* ISIO : 8 1. 0* 
im; In n Hajumar, 7 I. a 60S (D* 

(2) In re Quarme, $ Mad. 50B ; Makomed Hassain ft Eadhi, ii Bom 46 ; 
Muhammad Lakkan, 1910 F, B. 25 : 1910 F. L, B* SO^ 
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attendance of the debtor (1). It is for the judge to determine whether 
the security is sufficient (2). The general principles applicable to sureties 
under the Civil Procedure Code shall apply to cases arising under this 
clause. Under the old Code of Civil Procedure it was held in a case 
under section 336 of that Code that a security bond, unless its stipula- 
tions fell within section 336, could be enforced only by a separate suit 
(3). Under the present Code the liability of a surety can be enforced 
in execution proceedings under S. 145, C. P. C. and a separate suit, 
though not barred, has become unnecessary. The bond is in favour of 
the court and it is to be enforced by the court. If on account of the 
default of the surety the bond is forfeited, it would appear that the 
money so obtained will not be given to the petitioning creditor but will 
be kept for distribution amongst all the creditors in insolvency. Under 
the old Code of Civil Procedure it was held that a bond given to a 
district judge under section 349 could be assigned and the assignee of 
a security bond was entitled to maintain an action on that bond (4) 
The ruling, it is submitted, will hold good even now under the Civil 
Procedure Code, 1908, and the Provincial Insolvency Act, 1920, 

Clause 2« — The procedure for attachment to be adopted by the 
insolvency court should be the same as that -provided for in Order 21, 
C. P, C by virtue of S. 5, P. LA, 1920. An attachment under the 
clause is strictly analogous to an attachment before judgment effected 
under 0. 38, rr. 5 to 12, C. P. C. (5). If objections by third 
persons are filed to an attachment under the clause the court is bound 
to enquire into the claim (6). It may be noted that the court cannot 
attach property which is not liable to attachment and sale in excution 
of a decree. 

Clause (3). — It is provided that the court may order a warrant to 
issue for the arrest of the debtor and can, when the debtor is brought 
before it, commit him to the civil prison or release him on taking 
security. 

Proviso. — The power conferred on the court to order attachment 
or arrest under clauses 2 and 3 are not to be exercised unless the con- 
ditions laid down in the proviso are fulfilled to the satisfaction of the 
court. When notice is issued to the debtor under section 19 sub-section 
3 and he fails to appear, even after due service, the court may 
not wait for him and adjourn the proceedings under section 24. 
It may proceed with the application on the date fixed and if other 
conditions are satisfied may adjudge him an insolvent. But the court 
is not justified in such circutnstances in issuing a warrant for the 
arrest of the debtor —an order which can only be passed under clause (3) 
of section 21 (7). 

An order of attachment by actual seizure is also to be made only 
when the court is satisfied that the debtor, with intent to defeat or 


(1) 1. 0. Sasoon i?. lishen Chand, 30 F. L. B. 1910, 

(2) In the matter of Bhuban Mohan Bose, 15 W. R. 57L 

Jankidas v. Ram Partap, 16 AH 37 j (1894) L L. R. 19 Bom. 694 ; (1910) 
12 Oal L. J. 419. 

(4) Gopi Hath Chaudhari u, Benode Lai Eo Chowdhari, 81 Oal 162. 

T r. Bhagwan Bas, A. I. R. 1914 All 264 : 86 All. 65 : 24 
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S» 22. delay his creditors is about to remove from the limits of the Jurisdiction of 
the court any documents or any part of his property. The summary 
powers conferred by section 21 are intended to prevent the debtor from 
making away with what is bis property-documents and books of account 
which might be used against him and property which^ be might run 
away with and take away out of the reach of the creditors. It is an 
abuse of the section to order the attachment of a house claimed by the 
wife of the insolvent as her property and admitted by the insolvent as her^s 
at the instance of a creditor alleging that the wife was only a benamidar 
for the insolvent (1). 

Powers discretionary. — The powers under Ss. 21 and 22 are 
entirely in the discretion of the court and the High Court should not in 
second appeal interfere with that discretion (2). 

Miscellaneous, — Where money is deposited in the court by the debtor 
during the pendency of insolvency proceedings against him in pursuance 
of a private understanding between the debtor and the petitioning creditor, 
it ought to be kept in court and the petitioning creditor should not be 
allowed to withdraw it during the continuance of the insolvency proceed- 
ings. Holding otherwise will be to go against the wholesome practice 
that a creditor should never be allowed to withdraw his application on the 
ground that his debts have been satisfied (3). 

22. The debtor shall on the making of an order 
admitting the petition produce all 
Duties of debtors. books of account, and shall at any 

time thereafter give such inventories of his property, 
and such lists of his creditors and debtors and of the 
debts due to and from them, respectively, submit to 
such examination in respect of bis property or his credi- 
tors, attend at such times before the Court or receiver, 
execute such instruments, and generally do all such acts 
and things in relation to his property as may be requir- 
ed by the Court or receiver, or as may be prescribed. 

History.— Section 22 is based ons. 43 sub-section (1) of the Act 3 of 
1907, Section 43 sub*section (1) ran as follows : “(l) Every debtor, whether 
before or after the making of an order of adjudication, shall produce all 
books of account, give such inventories of his property, and such lists of 
his creditors and debtors, and of the debts due to and from them respective- 
ly, submit to such examination in respect of his property or his creditors, 
attend at such times before the Court or receiver, execute such instruments, 
and generally give such aid in the realisation of his property and the 
distribution of the proceeds amongst his creditors, as may be required by 
the Court or receiver, or as may be prescribed.*’ 

The sub-section has been split up into section 22 and section 28 
clause {1} under the Act. The duties imposed on the debtor as soon as the 
court has made an order admitting the petition are now provided in the 
present section. As regards obligations for aiding to the utmost 
of his power in the realisation of his property and the dis- 


0 . 76 . 
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tnbution of the proceeds among his creditors provision has S. 22« 
now been made in section 28 (1) because these obligations do not 
arise before the debtor is adjudged insolvent. In section 43 (1) these duties 
were mixed up and the ^ distinction between duties which arise before 
adjudication and those which arise on adjudication was not maintained. 

The arrangement under the present Act has made the matter precise 
and clear. 

Section 43 sub- section 2 of the old Act has been replaced by 
section 69 of the present Act.^ The wording of sub section (2) of section 43 
was unduly vague, regard being had to the fact that it defined a criminal 
offence and difficulties had been experienced. Moreover, there were no 
provisions regarding the procedure to be adopted by the court which 
desired to take action (1). The law has now been brought in line with that 
provided in S. 33, Cs (1) and (2), Pt. 1. A., 1909, S. 24, B. A., 1883 and 
S. 22, B. A., 1914. 

Scope. — Section 22 deals with the duties of the debtor on admission 
of his petition and before the order of adjudication. The section has two 
parts. The first part requires the debtor to produce all books of account 
on the making of an order admitting the petition. It can apply only when 
the debtor is the petitioner. A creditor’s petition is admitted without 
notice to and in the absence of the debtor. The second part applies to a 
creditor’s petition as well and to all stages of the proceedings following 
the admission of the petition, even after the order of adjudication. The 
second part covers the requisition to produce account books (2). 

Under the first part the insolvent is bound to produce the account 
books. The court should not be satisfied with the statement of the debtor 
which merely verifies statements in the petition and denies keeping of account 
books. The truth or otherwise of the debtor’s statement that he does not 
keep account books is to be found out. It is the duty of the court to be 
satisfied that the debtor’s statement denying the keeping of account books 
is correct (3). 

Proper time for the exercise of court’s powers.— It was remarked 
in A. L R. 1926 Lab. 360, (4) that under section 22 the court may at any 
time after admitting the petition demand an inventory of the debtor’s 
property and lists of his creditors and debtors and of the debts due to and 
from him. Rule 5 of the Bombay High Court provides that the court may 
at the time of issuing a notice under section 19 sub-section 3 also require the 
debtor to file a schedule containing all the particulars mentioned in sec- 
tion 13 (d) and (e). Some of these particulars are covered by section 22 as 
well Under section 13 a creditor’s petition need not contain the names and 
residences of the other creditors of the debtor. At the same time it seems 
desirable that when the petition comes for hearing before the court the 
other creditors should also be present to put their case. The reason stated 
above appears to have led to the enactment of rule 5 of the Bombay High 
Court. Still it has been held by the Lahore High Court in Oamsh Das 
V. Khilanda Ram^ (5) that ordinarily the court should call upon the 
petitioning creditor to establish his right to present such petition before 


(1) Stathmeni of Objects and Reasons, 

(2) Akhay Ohand Begwan! The Emperor, 61 Cal 537 ; A. I* B. 1934 Oat 
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' (4) k B. Darrah e. Bwal Ahmad, A. I. S,. 1926 Uh.860 : 98 1. 0. »a 
, (0 4 1,;#. Lah. 6^ : 119 1* 0, 



164 CONSEQUENCES OF NON-COMPUANCE WITH THE SECTION. 

S. 23. taking any other action against the debtor except under circumstances 
justifying the court to order otherwise If this rule should be followed as 
a matter of practice it will mean that at the first hearing on a creditor's 
petition the court should proceed to determine the petitioner’s right to 
present the petition as between the petitioning creditor and the debtor and 
only if that right is established the court should enquire of the debtor the 
names and residences of his other creditors and then, having obtained 
tiiat information, it should issue notice to them, it is doubtful whether this 
practice will be consistent with the procedure provided in section 19 in 
regard to issue of notices. 

Consequences of refusal or neglect to comply with section 22.— 
As a consequence of the debtor’s failure to discharge his duties under the 
section, the petition for insoVency is not liable to be dismissed. The court 
cannot refuse to pass an order of adjudication (i). There it was remarked 
that though S. 14 (2), P. I A , 1907, requires that the court shall also 
examine the debtor if he is present, as to his conduct, dealings and ptoperty 
in the presence of such creditors as appear at the hearing ; but it does not 
follow that every matter which forms the examination of the debtor should 
be decided before an order of adjudication is made. It was further 
remarked that the scheme of the Act 3 of 1907 is to make an order of 
adjudication first and then to make a full enquiry into all matters connected 
with the insolvency before the final discharge is decided. 

Wilful failure to perform the duties imposed on the debtor by 
section 22 is an offence under section 69 (a) punishable on conviction with 
imprisonment which may extend to one year. The insolvency court has 
jurisdiction to issue such processes as prohibition and injunction to prevent 
alienation of his property by the debtor. But where the processes are full 
of defects and do not purport to give the notice to the debtor of admission 
of an insolvency petition at all, the debtor on whom they are served is not 
legally liable to comply with them and cannot be convicted under 
section 69 on his failure to comply with them (2). Nor the power of 
issuing injunction should be used to defeat the other provisions of the Act 
Thus although the receiver can claim a provident fund deposit after it has 
been paid to the insolvent, the court should not issue such a direction to 
the insolvent, as the effect of such an order would be to destroy the bene- 
ficent provisions of the Provident Fund Act (3). 

23. (1) At the time of making an order admitting 
_ , . , , the petition or at any subsequent time 

Release of debtor. before adjudication, the Court may, if 

the debtor is under arrest or imprisonment in execution 
of the decree of any Court for the payment of money, 
order his release on such terms as to security as may be 
reasonable and necessary. 

(2) The Court may at any time order any person 
who has been released under this section to be re- 
arrested and re-committed to the custody from which he 
was released. 


(1) Bava Jeer Ohetty o, Bava Eangaswami Chetty, 12 I. C'. 618. 

(2) S. A. Santiago «. iDaperor, A, I R. 1936 287. . 

(8) Official Assignee Madras e. R. W. Manifold, 4. 1. & Mad. 8^, 
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(3) At the time of making any order under this S. 23. 
section, the Court shall record in writing its reasons 
therefor. 

History.“ Section 13 of the Insolvency Act, (ll and 12 Viet, 

Chap. 21) which dealt with the grant of ad interim protection ran as 
follows 

®‘And be it enacted that in any case when a petition shall have been 
presented by an insolvent debtor as aforesaid, or an act of insolvency shall 
have been adjudged to have been committed as aforesaid, it shall be lawful 
for the said court, after the filing of the schedule required by this Act, if 
under the circumstances it shall appear proper, to make an interim order 
for the protection of the insolvent Irom arrest, and any such interim order 
may apply either to all the debts or liabilities mentioned in the schedule, 
or to any of them, as the court may think proper, and may commence and 
take effect at such times as the court shall direct ; and any such order may 
be recalled and may be renewed as it may appear proper to the court ; and 
any such order when so made, shall protect the person to whom it shall 
be given from being arrested or detained in prison for any debt or 
liability to which such order shall apply within the limits of the towns 
of Calcutta, Madras and Bombay, respectively, or any other place within 
'the territories under the Government of the East India Company ; and any 
person arrested or detained, contrary to the tenor and effect of any such 
order, shall be entitled to his discharge out of custody upon application to 
any court or judge which or who shall have power to set at large any 
person illegally detained in custody under the process, by virtue of which, 
such person shall have been arrested or so detained : 

Provided always, that no such order shall operate as a release or 
satisfaction of the debt or demand of any creditor, nor prejudice the 
right of any such creditor to arrest the insolvent, whether he shall or not 
have been previously arrested for the same debt or demand, in case the 
order shall be recalled or shall fall by reason of the petition of the 
insolvent being dismissed or the adjudication being reversed {!)•’’ 

Under the Insolvent Act an insolvent debtor after his petition had 
been admitted was required to file a schedule of his debts and liabilities. 

‘ After the filing of the schedule he could apply for an interim order protecting 
him from being arrested, detained or imprisoned for any debt or liability to 
which the order so obtained applied. And the court*s jurisdiction in 
granting protection extended to all debts or liabilities mentioned in the 
schedule. 

Act 3 of 1907 did not provide for the granting of any interim pro- 
tection to the debtor from arrest or imprisonment before the order of 
adjudication, irrespective of the fact that the debtor was or was not 
actually at the time under atrest or imprisonment (2;. Under section 16 
sub-section (i) clause (6) the order of adjudication had the effect of 
automatically releasing the insolvent, if imprisoned for debt, and during 
the pendency of the insolvency proceedings no creditor bad any remedy 
against the property or person of the insolvent in respect of the debt due 
to him except with the leave of the court. The result was that a dishonest 
debtor who did not want „to pay his debts had only to appl y for his 

(1) Quoted In In the matter of Tokee Bihee t?* Abdul Hhan, ^ Cal. 5B0* 
m I# re Hail 4 S. I.. B. 47 : 7 X, 0. m 

^ (3) M Mm 4 S. L, B. 47 : 7 1 i\ 
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S. 23« adjudication ; for if in jail he got his release forthwith under the Act, and 
was practically protected from being sent to jail again. These defects 
were removed in the present Act. 

In section 28 the creditor has not been debarred, as he was under 
the old Act, from proceeding against the person of the insolvent. Section 
16 sub-section 1, clause ib), P L A., 1907 was repealed and two new 
sections, the section under consideration and section 31, were enacted. 
By the section under consideration provision was made for the grant of 
protection to the debtor before adjudication and by section 31 protection 
to the debtor has been assured after an order of adjudication. The 
language of the two sections is very different in material particulars and 
we shall refer to it below. 

English law different, -“Under the English law it is provided by 
S. 7, B. A., 1914, that on the making of a receiving order no creditor to 
whom the debtor may be indebted in respect of any debt proveable in 
bankruptcy will have any remedy against the property or person of the 
debtor in respect of the debt. Under the Indian Law proceedings by a 
creditor against the person of the debtor in respect of a debt are not 
affected by an order of adjudication unless a protection order has been 
passed by the insolvency court in accordance with the provisions of S. 23 
or 5.31, P‘ 1. K 1920. 

Applicability."— The wording of the section is quite general and the 
section applies whether the petition is presented by a debtor or a creditor. 
The learned commentator. A. Ghosh, has given his opinion that no applica- 
tion by the debtor under section 23 lies where the petition for insolvency 
is presented by a creditor. It is submitted that this opinion is not correct. 
That the section applies on a creditor s petition also was assumed in 
Tara Chand v. Jawahar Mai (1), under the following circumstances, 
namely : 

On the application of a creditor of a judgment-debtor to have the 
judgment-debtor adjudicated insolvent, an ad-interim receiver was 
appointed and he was placed in possession of ail the moveable and 
immoveable property of the judgment debtor. Thereafter another creditor 
who had obtained a decree against the judgment-debtor applied for his 
arrest The judgment-debtor thereupon put in an application alleging 
that he was unable to pay the decretal amount as all his property was 
in the hands of the receiver. The executing court rejected his application, 
arrested him and sent him to jail, on the ground that it was possible for 
the judgment-debtor to obtain protection order from the insolvency court. 
It was then held that the debtor could not be given a protection order 
under section 23 or section 31 and that the executing court ought to have 
given him the benefit of 0 21 r. 40 so long as the property "was in the 
hands of the receiver and should not have arrested him and sent him to 
jail The above case illustrates that there may be circumstances where 
necessity for a protection order to the debtor may arise in insolvency 
proceedings initiated by a creditor’s petition. 

Conditioiis of applicability of the section.— In order that an order 
of release may be granted under the section, two conditions must be 
satisfied - 

(a) that at the time of the application under the section the debtor 
is under arrest or imprisonment ; and 


(i) A. I. B. 1^1 LaL 121 : 131 1. 0. 20a 
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(b) that he is under arrest in execution of the decree of an? court S. 23 
for the payment of money. 

The effect of the first condition is that the section 
will apply only if the debtor is actually under arrest or imprison- 
ment. It will not apply w^here he is only liable to be arrested but is not 
in fact arrested or imprisoned ; and no order under the section can be 
passed protecting the debtor from arrest or imprisonment in anticipation 
of such arrest or imprisonment. As to whether the court has inherent 
jurisdiction to grant protection in anticipation of arrest or imprisonment 
during insolvency proceedings before the order of adjudication, apari 
from section 23» has been considered in many decided cases which have 
been separately noticed under another heading under the section. 

In execution of the decree of any court for the payment of 
money."— In order that the section may be invoked for the help of the 
debtor it is necessary for him to prove that he has been arrested in 
execution of the decree of any court for the payment of money. According- 
ly it has been held that the proceedings of the Collector in recovering 
loans under section 7 (l) (a), Land Revenue Act, “ as if they were 
arrears of land revenue*’ are neither a ‘Wit’" nor the execution of the 
decree of any court ; since the revenue officer is not a *‘Court” and an 
arrear of land revenue are not the amount of a “decree,” it follows that a 
debtor who is under arrest or imprisonment by reason of the order of a 
revenue officer made under the provisions of section 45, Land Revenue 
Act, is not “under arrest or imprisonment in execution of the decree of any 
Court’" and that the provisions of section 23 (l), Insolvency Act, have no 
application to the case of such a debtor (1). Where a person is arrested 
under the orders of the Manager, Encumbered Estates, under the 
provisions of section 10 of the Sind Encumbered Estates Act read with 
section 157 of the Bombay Land Revenue Code, the insolvency court has 
no jurisdiction to grant him an interim order of protection as he is not 
under arrest in execution of a decree of any court for payment of money 
( 2 ). 

Arrest tinder section 488 sob-section 3, Cr. P. C. 1898.—* 

It was decided in a very old case, Tokee Bibhe v. Abdull Khan (3) 
that an order of maintenance is a debt which a debtor can show in his 
^ schedule required to be filed under the Indian Insolvent Act, and as such 
the insolvency court could grant a protection order in respect of arrears 
of maintenance. The present Act is quite different from the Indian 
Insolvent Act, Under the English law (4), a claim for maintenance 
ordered to a wife by a decree of the court is not a debt proveable in 
insolvency. It appears that the same rule will apply under the Indian 
Act (5), Under section 23 a person arrested under section^488, Cr. P. C,, 

1898, can be released only if an order of maintenance is a “decree.” The 
point has not been decided in any Indian ruling but it was doubted 
whether a person so arrested is under arrest or imprisonment in execution 
of a decree of any court. 

(1) Collector of Akyab n. Paw Tun U, A. I B. 1928 Bang. 8i : 5 Bang. 806 : 

109 1. C. 145. 

(2) Ghansham Base Khatnmal tj. Manager, Encumbered Estates, 99 L Q. 

930: A.L 1. 1927 Sind m 

(B) 1880, 5 Oal 536, 

(I) Lint6n Ltinton, 1885, 15 Q. B. D. 289, 

(5) ]?aman Mai fieman Mai, iu the matter of, A, t* R. 1916 Bind 58 (1) 

56 t C. 141. 
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S. 23. In some cases, while considering the applicabilitv of the ^ section it 

was considered as to whether a particular debt is proveable in insolvency 
or not It is submitted that that point is only relevant under section 31 
and not under the present section. Here we are concerned only with the 
fact that the debtor should be under arrest in execution of the decree of 
a court for the payment of the money. It will be still more clear if it is 
remembered that under the section the court can release the debtor only 
so far as the execution proceedings of the decree in which he was 
arrested are concerned. A debtor released under the section is liable to 
be arrested in execution of another decree. 

The courl may order release —The provision under section 23 is a 
temporary procedure. The section is not mandatory and the court can 
refuse to release the petitioner but in all cases the court shall record in 
writing its reasons therefor (l) 

Inherent jurisdiction to grant protection in anticipation of 
arrest —We have seen that the section applies only after the debtor has 
been arrested or imprisoned. The question we have to consider is : 
Has the insolvency court inherent power, apart from section 23, to grant 
protection to a debtor who has not been arrested or imprisoned against 
such arrest or imprisonment in anticipation, pending insolvency proceed- 
ings and before the passing of an order of adjudication ? 

Under the Act 3 of 1907 it was held that the court, whether it is a 
trial court or it is an appellate court, has inherent power to make the 
order under S. 151, C P. C., read with S. 47, P. L A , 1907 (3). In the 
old Act there was no provision similar to the present section. On 
adjudication a debtor automatically got immunity from arrest. There 
was, however, section 47 applying the Civil Procedure Code to insolvency 
courts. In the absence of any express provision, it could be said that the 
inherent jurisdiction of the civil court under S. iil, C. P. C , could be 
used for the ends of justice. There were, therefore, good grounds for 
holding the view that the court could grant an interim protection. 

In the new Act, section 23 and section 31 were newly added and ’'the 
question as to the extent to which protection should be granted to a debtor 
during ihe pendency of insolvency proceedings was before the legislature 
in a direct and conspicuous manner. Sections 23 and 31 were enacted at 
the same time and the deliberate difference in the scope of the two sections 
introduced by the Legislature clearly implies that it intended these two 
sections to be the only sections under which the protection was to be 
granted. A closer examination of the language of sections 31 and 23 
will show the following differences in their scope 

(а) The marginal note to section 31 is “protection order.” The word 
‘ protection implies that you have to protect a person against something 
which is to come in future. The word protection is used in the sense of 
prevention. The marginal note to section 23 is “release of debtor.” 
There can be release only when somebody is under arrest (forrimprison- 
ment. You cannot release a person who has not been arrested. 

(б) The words “make an order for the protection of the insolvent 
from arrest or detention in section 31 present a striking contrast to the 

(2) AMul Eazak Basiruidin Ahmed, (1910)'6 I. 0- 96. 
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words '*order his release, if the clebfcor is under arrest or imprisonment/* S, 23, 
used in section 23. Uiidei section 31 it is anticipated that the insolvent 
might be arrested or detained Section 23 deals with a situation which 
actually arises alter the arrest or imprisonment of the debtor. 

(c) The protection oid-r under section 31 applies to all the debts of 
the debtor or to any of them ind grants him immunity from arrest for 
any debt to which the order applies. Section 23 contemplates the 
execution of o/ic decree and tlio order of release affects the debtor s liability 
to the extent of that decree only, 

(d) Under section 31 the order, in case it is revoked or the adjudication 
annulled, does not operile to prejudice the rights of any creditor to 
proceed against the peis ui of the debtor. Under section 23 the court 
restores the status quo bv re-ar resting and re-committing the debtor to 
the custody from which he was released. Sub-section 2 clearly indicates 
that the legislature delibjratels; confined section 23 to cases where the 
debtor is actuallv under arrest or imprisonment 

The object of comparing aid contrasting the two sections is to bring 
home and make clear tne fact that the legislature was considering at one 
and the same time the question of protection and its extent to be granted 
to the debtors before and after the order of adjudication. Had the 
legislature intended to give protection to the debtor in anticipation of 
arrest even before the order of adjudication, it was but natural that they 
should have either amalgrwrnated the two sections or they would have so 
worded section 23 as to extend its scope and to include the passing of 
protection order in anticipation of arrest even before an order of adjudica- 
tion. Section 5 is to be applied subject to the other provisions of the Act 
and it was the clear intention of the legislature that section 23 and 31 were 
exhaustive on the subject and that in no other case, apart from these 
sections, protection was tob^ granted. S. 151, C. P. C. cannot and should 
not be used to over-ride the clear intention of the legislature. 

Except for one case (1), which followed Abdul Razak v. Basimddin 
Ahmed (2), it is gratifying to note that all the High Courts have taken the 
view that the court has no iuiierent jurisdiction to grant ad interim protec- 
tion to a debtor in anticipation of arrest or imprisonment (3). 

Miscellaneous —A person who was adjudicated insolvent under the 
Provincial Insolvency Act of 1907 and has not been discharged is 
not liable to arrest In execution of a decree in accordance with the provi- 
sions of the Act of 1920 even if he does not take out a protection order (4). 

The fact that the husband has been adjudicated an insolvent is con- 
clusive, so long as the order of adjudication stands, that he is unable to 
pay his debts. He, being unable to pay his debts, is not guilty of wilful 
neglect within the meaning of section 488, Cr. P. C. (5). 


(1) Hallagatti Goundan © Eamana Goundan, 85 1.C. 677 : A.I.E. 1925 Mad. 170. 

(2) e L C. 95; 1010, 14 0. W. N. 586 ^ ^ 

(8) Mariambibi tx Motala, A. I. R. 1932 Bang. 51; 10 Bang. 71 > 

Sinnaswamy Chottiar Aligi Gundan, 80 L 0 9SB : A I, B. 1924 Mad. 893 (1) ; Tara 
Chand Jawahar Mai, ISl I. C. 20H : A. I. B. 1931 Lah. 121 ; JewraJ Kharewalla 
Lai Bbai Kalyan Bhai, A. t R. 1926 (^al 1011 : 96 1 C. 131 (Opinions were • 

ed but tb point was left undecided) ; Ghulam Sarwar Ghxrupraia, 148 1. 0. mb : 
A. L Bp 1984 Lahore 113 (2 ; Faran Chandra Sen 0 , Blackwood and Blackwood Co, 
800. 845 

ii) Badhey Shlatn 0^ BaMm 

|ljr4 (Mrs.), A t B. 1924 Oal. . 80 : 81 1 G. 912 : 50 Oal. 


Balyed Mohammad Taqi alias Mijjan BaMb, 
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^ y,. Sub-section 2 —Under S. 341, C. P. C., 1882, (corresponding to 

im 9d section 58 of the present Civil Procedure Code) it was held that where a 
Z'i, ju^gixiQQi debtor has been released from prison by an order of the insol- 
vency court, the civil court could not order the arrest of such judgment- 
debtor for a second time under trie same decree, even though the insol- 
vency court’s order had ceased to operate as a bar to such arrest (1), 
Under the present Civil Procedure Code section 58 enumerates the 
circumstances in which the judgment-debtor may be released from prison 
before the expiry of six months or six weeks, as the case may be ; and a 
judgment»debtor so released is not liable to be re-arrested under the 
decree and execution of which he was detained in the civil prison. The 
Civil Procedure Code does not provide for cases where the judgment* 
debtor is released by an order of the insolvency court. It appears 'that, 
even if the insolvency court does not re-arrest or re-commit the debtor to 
the custody from which he was released, the executing court has authority 
to order the re-arrest of the person in execution of the same decree as 
soon as the insolvency court’s order becomes inoperative by revocation 
or otherwise. However that may be, sub-section 2 of the present section 
authorizes the insolvency court to re-commit the debtor released by it to 
the same custody. And in all cases it is desirable that when the court 
revokes its order it should make an order under sub-section (2). 

24. (1) On the day fixed for the heaving of the 

petition, or any subsequent day to 
Procedure at hear- which the hearing may be adjourned, 
the Court shall require proof of the 
following matters, namely : — 

(a) that the creditor or the debtor, as the case 
may be, is entitled to present the petition : 

Provided that, where the debtor is the petitioner, 
he shall, for the purpose of proving his 
inability to pay his debts, be required to 
furnish only such proof as to satisfy the 
Court that there are prima facie grounds 
for believing the same and the Court, if 
and when so satisfied, shall not be bound 
to hear any further evidence thereon ; 

(6) that the debtor, if he does not appear on a 
petition presented by a creditor, has been 
served with notice of the order admitting 
the petition ; and 

(c) that the debtor has committed the act of 
insolvency alleged against him. 

(2) The Court shall also examine the debtor, if he 
is present, as to bis conduct, dealings and property in 
the presence of such creditors as appear at the hearing, 

(1) lu the matter of Boyi© Chimd Datt, Cat. 874. 

(2) Sellaya Mai d. Perlaima Filiai, 19^ M. W. H. 1140. 
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and the creditors shall have the light to question the 
detor thereon. 

(B) The Court shall, if sufficient cause is shown, 
grant time to the debtor or to any creditor to produce 
any evidence which appears to if to be necessary for 
the proper disposal of the petition. 

(4) A memorandiim of the substance of the exami- 
nation of the debtor and of any oth^r oral evidence 
given shall be made by the Judge, and shall form part 
of the record of the case. 

History. —This is section 14 of the Act 3 of 1907, except for the 
proviso to sub-section I (^t), which h-^s been newly added The condi- 
tions on which the debtor may present a petition for insolvency are laid 
down in section 10, which corresponds to section 6 of the Act 3 of 1907. 
Under the old Act inability to pay his debts was not a necessary condi- 
tion to be proved by the debtor before he was entitled to present an 
insolvency petition. All that he was required to do was to make in his 
petition a statement that he was unable to pay his debts. There was a 
difference of opinion as to the legal effect of that statement in the petition. 

One view was that by making it a part ^of the petition, the legislature 
intended it to be a condition of the debtor’s petition The other view was 
that it was not so. We have noticed this conflict under sections 10 and 
13. In the present Act, the iegisl iture amended the law by adding the 
words ‘‘unless he is unable to pay his debts” in section 10 so as to make 
it necessary for the debtor to prove that he is unable to pay his debts 
before he can be adjudged insolvent. At the same time it was thought 
that at the initial stage it was not possible for the court to go into the 
affairs and conduct of the insolvent in detail for the purpose of deciding 
as to whether he was really able to pay his debts or not. For this pur- 
pose the legislature, though making inability to pay debts a necessary 
condition on which a debtor may petition, enacted the proviso to sub- 
section 1 {a) of the present section. The result of the proviso, as we 
shall see later, is to make the inquiry into the debtor’s affairs at the hear- 
ing of the debtor’s petition a very summary one. 

Analogous Law, — Unlike the present section, the Presidency-towns % 
Insolvency Act and the Bankruptcy Act, 1914, deal separately with pro- 
ceedings on a creditor’s and debtor’s petition. S, 13 (l), P-t. L A , lays 
down the procedure to be followed on a creditor’s petition and the order to 
be passed thereon. Section 15 deals with a debtor’s petition. Section 
14 lays down the conditions on which a debtor may petition, S. 13, P.-t. 

L A,, which is based on section 7, B, A of 1883 and corresponds to 
section 5, B« A, of 1914 may be quoted here with advantage. It runs as 
follows ’ 

{i) A creditor’s fpetition shall be verified by an affidavit of the 
creditor or of some person on his behalf having knowledge of the facts* 

in) At the hearing the Court shall require proof of— 

(а) the debt of the petitioning creditor, and 

(б) the act of insolvency or, if more than (?ne act of insolvency 

is alleged in the petition, some one of the alleged sots of 
insolvency, ■ • 
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(m) The Court may adjourn the petition and order service thereof 
on the debtor. 

(fx?) The Court shall dismiss the petition— 

(а) If it is not satisfied with the proof of the facts referred to in 

the sub-section (2), or 

(б) If the debtor appears and satisfies the Court that he is able to 

pay his debts or that he has not committed an act of 
insolvency or that for other sufficient cause no order ought 
to be made, 

(t?) The Court may make an order of adjudication if it is satisfied 
with the proof above referred to, or if on a hearing adjourned under sub- 
section 3, the debtor dees not appem and service of the petirion on him 
is proved, unless in its opinion the petition oug'it to have been presented 
before some other Court having insolvency junsdiction. 

ivi) Where the debtor appears on the petition and denies that he 
is indebted to the petitioner, or that he is indebted to such can amount as 
would justify the petitioner in presenting a petition against him, the 
Court, on such security (if any) being given as the Court may require 
for payment to the petitioner of any debt which may be established 
against the debtor, in due course of law and of the costs of establishing 
the debt, may, instead of dismissing the petition, stay all proceedings on 
the petition lor such time as may be required for trial of the question 
relating to the debt. 

(vii Where proceedings are stayed, the Court may, if by reason of 
the delay caused by the stay of proceedings or for any other cause it 
thinks just, make an order of adjudication on the petition of «:ome other 
creditor, and shall thereupon dismiss, on such terras as it thinks just, 
the petition on which proceedings have been stayed as aforesaid. 

{via) The creditor’s petition shall not, after presentation, be with* 
drawn without leave of the Court.*’ 

Section 15 stands as follows— 

''(i) A debtor’s petition shall allege that the debtor is unable to pay 
his debts, and, if the debtor proves that he is entitled to . present the 
petition, the Court may thereupon make an order of adjudication, unless in 
its opinion the petition ought to have been presented before soma other 
Court having insolvency jurisdiction, 

in) A debtor’s petition shall not, after presentation, be withdrawn 
without the leave of the Court, 

On the making of the order admitting his petition, a debtor shall^ — 

(ap) unless the Court otherwise directs, produce all his books of 
account, and 

(b) file such lists of creditors and debtors and afford such assistance 
to the Court as may he prescribed, failing which the Court may dismiss his 
petition.” 

S. 5. B* A. of 1914, is almost the same as S, 13, P-t L A. 
and need ^ not be quoted here. S, 6, B. A. of 1914, which deals with 
the debtor s petition, is as follows : — 

”A debtor s petition shall allege that the debtor is unable to pay his 
del|ts, and the presentation thereof shall be deemed an act of bankruptcy 
W,ithput previous filing by the debtor of any declaration of inability to 
pay his debts and the Court shall thereupon make a r^eiTifig order. 
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(«) A debtor’s petition shall not, after presentment Ha wituj 
without the leave of the Court.” presentment, be withdrawn^^ 

It will be convenient to consider section 25 and compare it with the ' 

corresponding provisions of the other Acts. The interdependaL of 
sections 21 and 25 is obvious, that is why in the PresirtonA,, ? , 

English Acts, their subject m’atter is deak with at onf pS 
shall require proof at the hearing of only those matters which are nece™ 
for deciding as to the petition should be granted or dismisLd And the 

extent of proof so required shall also depend as to how far it is nece^r! 

for the court to arrive at a finding for the purpose of accepting or disS 
mg the petition. Section 25 (l) lays down the circumstanL in wTch 
the court IS bound to dismiss the petition of the creditor It doeTnAt 
say that tee court is bound to grant the petition if those circumstanLs 
do not exist. . he corresponding sections of the Presidency-towns Insd 
vency Act and the British Act provide for the making of an order of 
adjudication but not _ in a negative manner by prescribing only when the 
petition IS to be dismissed. Again, under the Presidency-towns Insolvency 
Act, tlm word used is may and not shall . just as it is in the present Act 
The difference m the wording gives a wider discretion to the Presidencv 
towns Insolvency Courts in the matter of granting or dismissing insolvency 
petitions than the provincial com ts have. As far as a debtor’s petition 
is concerned, the Bankruptcy Act of 1914 provides that on a debtor's 
petition, the court shall make a receiving order. Comparing the three 
Acts we may state that in the case of a debtor’s petition the making of 
a receiving order without any inquiry is the general rule, that under the 
Presidency-towns Insolvency Act the making of an order of adjudication 
on a debtor s petition is in the discretion of the court, and that it may be 
refused on any sufficient grounds, and lastly that under the Provincial Insol 
vency Act the court is bound to grant the petition unless the conditions 
laid down in section 10 are not found to have been satisfied In actual 
practice however the working of the three Acts has been that an order of 
adjudication (a receiving order in England) is the general rule on a debtor’s 
petition. 


Notwithstanding the somewhat imperatiye wording of S. 6 B. Act 
1914, it has always been held in England that an insolvency petition 
can always be dismissed on the ground of an abuse of process of court 
or where its only object is a collateral or inequitable purpose. The 
same has been held under the Presidency-towns Insolvency Act 
because of the discretion which section 15 gives to the court. Under 
the Provincial Insolvency Act the powers of the court are ' however 
much more limited. The provincial court is bound to grant the debtor’s 
petition if the conditions laid down in section 10 are satisfied and 
cannot dismiss it on any other ground as an abuse of process of 
court or the like As regards the creditor’s petition, the law may be 
taken to be exactly the same under the three Acts, because the use of 
the expression “for any other sufficient cause’’ in section 25 sub-section 
(1) leaves a wide discretion to the court. 

Another point of difference between the Provincial Insolvency Act 
on the one hand, and the Presidency-towns Insolvency Act on the other, 
is that in the latter Act express provision is made for establishing the 
existence of a petitioning creditor’s debt in a separate action. Under 
the Provincial Insolvency Act, there is a difference of opinion ^ to 
whether the insolvency cettrt cjan reftise to decide the existmce or 
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24 validity of the petitioning creditor’s debt and can stay proceedings for 
2 ] a separate trial in the ordinary courts. 

PiiUic examination of the debtor.— The provision in regard to the 
public examination of the debtor is contained in sob-section 2 of the 
present section. The corresponding provisions, S. 27, P-t, L A. and 
S. ISs B. A. of 1914, are much more comprehensive. Under those Acts the 
public examination is to take place only after a receiving order or an 
order of adjudication is made and not before that Again, under those 
Acts the insolvency court is to examine the insolvent whether he is 
present or not at the first hearing. It can summon him for the purpose. 
Under the Provincial Insolvency Act the Court is bound to examine 
the debtor only if he is present in court and not in all cases. Section 
27 is as follows : — 

{i) Where the Court makes an order of adjudication, it shall hold 
a public sitting on a date appointed by the Court of which notice 
shall be given to creditors in the prescribed manner, for the examina- 
tion of the insolvent, and the insolvent shall attend thereat and shall 
be examined as to his conduct, dealings and property. 

(n) The examination shall be held as soon as conveniently may be 
after expiration of the time for the filing of the insolvent’s schedule. 

iUi) Any creditor who has tendered a proof or a legal practitioner 
on his behalf may question the insolvent concerning his affairs and the 
causes of his failure. 

iiv) The official assignee shall take part in the e-carai nation of the 
insolvent; and for the purpose thereof, subject to such directions, as the 
Court may give, may be represented by a legal practitioner. 

(t?) The Court may put such questions to the insolvent as it may 
think expedient. 

ivi). The insolvent shall be examined on oath, and it shall be his 
duty to answer all questions as the Court may put or allow to be put 
to him. Such notes of the examination as the Court thinks proper 
shall be taken down in writing and shall bs read over either to or by 
the insolvent and signed by him, and may thereafter be used in evidence 
against him and shall be open to the inspection of any creditor at all 
reasonable times. 

(mi) Where the Court is of opinion that the affairs of the insolvent 
have been sufficiently investigated, it shall by order declare that his 
examination is concluded, but such order shall not preclude the Court 
from directing further examination of the insolvent whenever it may 
deem fit to do so. 

(viii) Where the insolvent is a lunatic or suffers from any such 
mental or physical affliction or disability as in the opinion of the 
Court makes him unfit to attend his public examination, or is a woman 
who according to the customs and manners of the country ought not to 
be compelled to appear in public, the Court may make an order 
dispensing with such examination, or directing that the insolvent be 
examined on such terms, in such manner and at such place as the Court 
seems expedient/* 

Section 24 (1), (a). '■^At the hearing the court shall require proof 
that the creditor or the debtor, as the case nuay be. Is eiptitied to 
present the petition- Fhe coiditiOi on which a credttot ox a debtor 
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may make a petition for insolvency are given in sections 9 and 10 S 24 
One of the conditions of a creditors petition is that the debtor sLid flf ' 
owe to him a debt amounting to 500 rupees. It is the duty of the coSrt ^ ’ 
under section 24, to inquire into the creditor’s debt and also eeneraUv 
to follow the procedure laid down in that section (1) It has hS 
ta>h» held by the Lahore High Coor, that the i„»Loy cohrt “ 
bound to inquire into the existence of the petitioning creditor’s debt and 
cannot refer him to a separate suit (2). The Bombay High Conrt 
has, however, taken the view that the peiition can be stayed and 
the petitioning creditor directed to establish his debt in a regXr 
suit l3|. ^ 

Proviso, 24 (1) (a).— One of the conditions which the debtor 
must satisfy is that he is unable to pay his debts. Under section 25 
sub-section 2, a debtor’s petition is to be dismissed if the court is not 
satisfied of his right to present the petition The combined effect of 
these two provisions is that at the hearing of a debtor’s petition 
the court has to decide whether the debtor is unable to pay his debts 
on the date of the petition or not. This is a matter which can be 
finally decided only after there has been a thorough inquiry into the 
affeirs of the insolvent, as to find his inability for payment of debts a 
complete survey of his assets and his liabilities is indispensable But 
that is plainly impossible at the stage of the hearing before the 
passing of an order of adjudication. The legislature has, therefore, provid 
ed that in order to prove his inability to pay his debts, the debtor shall 
be required to furnish only such proof as to satisfy the court that there 
are prima facie grounds for believing the same ; and that as soon as that 
is done, the court is not bound to hear any further evidence. Even for a 
prima facie proof the court has got to look into the assets and liabilities 
of the insolvent. Most debtors are dishonest and this is usually the case 
when he himself applies for insolvency. As a matter of fact his 
schedule generally contains incorrect statements. Either he shows fictitious 
debts to show increased liabilities or he fraudulently omits to show property 
which is either in his own possession or which he has nominally transferr- 
ed in favour of his relations and friends before coming in the insolvency 
court. In other respects too. he may be guilty of bad faith. He might 
not have kept any accounts, or if he has any, he suppresses them and does 
not produce before the insolvency court. Otherwise too he may refuse to 
afford assistance to the court because failure to perform the duties imposed 
upon him by section 22 cannot be penalised till he applies for his dis- 
charge. The extent to which the courts will examine the financial position 
of the debtor before adjudging him an insolvent will depend upon how far it 
is necessary to form a prima facie opinion about the debtor’s inability to 
pay his debts. And this must depend on the circumstances of each case. 

The actual working of the proviso has, however, caused considerable 
difficulty and has given rise to a mass of judicial decisions which are not 
always possible to reconcile. The question is essentialy one of fact, viz., 
the debtor’s inability to pay his debts, and the same amount of evidence 
which may be insufficient in one case for supporting a finding may be 
sufficient in another case. We proceed to note and* summarise the 
decided cases but in reading what follows it must be borne in mind that 
the observations made in those cases were based on the facts which existed 


(1) Nathu ®. Ohulam Dastgir, 96 1. C. 424 : A. 1. B. 1926 Lahore 6S8 (2) j Bam 
•Barshad e. Rattan Chand, A. I. B. 1934 Lah. 128 (1): 138 1. 0. 910. 

(2) Hukam Ohand ®, Ganga Bam, 99 I. 0. 666 : A. I. B- 1927 Lahore HI. 

(3) Qopikabai ilahadev Bavdefcar «. OMpSi Burshotlain Lehatta), A* LjS. 1935 
Stom, ® ! 164 L C. 666 s 61 Bom, 1®. 
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S« there and that they should not be taken in the absolute and unqualified 

[Ik manner in which thev appear to have been laid down. 

If a creditor alleges that a debtor’s petition is a mere sham and that 
the petitioner has amp% means with which he can pay his debts* the 
court would allow bis creditor to substantiate his allegations (l). In order 
to decide the debtor's inability to oay his debts, the present value of the 
properties which are available fur meeting the liabilities of the debtor 
should alone be considered ^2). The debtor’s statement as to the correct- 
ness of the debts and properties mentioned by him in the schedule may 
amount to sufficient proof if the court does not, for any special 
reasons, disbelieve him (3). A searching inquiry into the debtor’s 
affairs is not necessary (4), but the court is not bound to accept 
the statement of the petitioner (5), though at the same time it 
will not refuse to act upon it without any rebuttal thereof (6) 
The hearing of the petition is no meie formal matter. When the 
petit ionin;^ debtor’s case bears no books of account, it is the duty of the 
court to be satisfied pritmi faoii and, after following the necessary pro- 
cedure and making the necessary investigation, to come to a conclusion 
that the sta'^ements by the debtor are proved before the petition can 
be granted (7). A definite finding on the point of the debtor’s inability 
to pay his debts is essential (S). The finding must be arrived at like 
any other finding by the judicial tribunal in which the reasons for so 
holding are stated in such a way that it may be checked against the 
evidence and weighed in the balance (9). Where there is no evidence 
on the record to the effect that the debtor is possessed of sufficient 
property with which he might be considered to pay off his debts, an 
order of adjudication should be passed (10), but this will not be true 
where the assets of the insolvent, though inalienable under the Land 
Alienation Act of the Punjab, are valued at 5 times the total of his 
debts (H). If a debtor is unable to prove that he cannot pay his debts, 
the court has power to dismiss his petition under section 25 (12)* If 
his first application is dismissed and he files a second application, the 
court should not take the allegation of the petition as correct without 
further proof (13). 

Inquiry info the debts of the insolvent. — There appears to be 
some conflict as to how far the court should inquire into the fictitious 
nature of the debts shown in the schedule. The true rule appears to 


(1) P. L. P. A, L Arunacherun Chetty u. Maung Po Thin, 9 I. C. 461. 

(2) Gopal Prasad a Bhaneshwar, 108 I. 0. 483 : A. L B. 1928 ITag. 226 ; 
Satish Chandra Adva Firm Eai Farain Pakhir, 72 I. 0. 60 : A. I. E 1924 OaL 
4S6 ; 72 I. C. 60. 

(8) Nihal Chand Gila Bam, A. 1. B. 1930 Lah. 75 : 127 1. C. 720 ; Bohoia 
Karaim 0 . D. D. Posai, 100 L 0. 1004 : A. I. B, 1927 Bang. 829 (2). 

(4) Kaka t?. Fandoo, 125 1. 0. 688 ; A. I. E. 1980 Lah. 644. 

(5) Jagarnath Sahu Beni Prasad, 12 Patna 866 : A, I. B. 1984 Patna 97 : 
147 L 0. 842. 

(6) Amir Ohand tJ Bhag Singh, 114 I. C. 54 : A. I. E. 1929 »iah 49. 

(7) Ganesh Lai Sarawgi t?. Sanehi Ram, 12 Pat. 107 : A f . B. 1938 Patna 
48, followed in A. I, E 1984 Patna 97. 

(8) Maung Po Sai v. Bank of Ohettinad, Ltd., 18 Bang. 717 : 160 L 0. 109 : 
A. I E. 19^ Bang. 26. 

(9) Mathura Bam v. Baldeo 80 L 0. 21 : A, I, B. 1924 All 800 (2). 

(10) Hinga Lai o. Jawahir Prasad, 114 I. 0. 126 : 5 0 W. H. 964 : A. I. E, 
1928 Hotes 65 (c). 

(11) Bad Shan «?. Chandi Ram, 89 L 0. 685 : A, I, R. 1925 j^ah, 630. 

(12 Siya Bam Bolira Kishori Lai, 147 1. C. 11 ; A. 1. E, 1933 AJ,!, 841. 

(13» Bazgulkhan v. AMal Latif, 184 1. O. 874 ! A. 1. B, 1934 Bssli. S, 
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be that though an inquiry, if necessary, into the real nature of the 
debts may be made, an elaborate inquiry into the debtor’s list of 
debts is not necessary (1). An inquiry should be made where the court 
has reasons to believe that all the debts are fictitious debts (2b The 
creditor should not be refused to lead evidence to show that several 
of the debts are fictitious (3). The mere fact that some of the debts 
entered into the petition are fictitious would not by itself justify an 
order of dismissal of the petition though it should be taken into con- 
sideration at the time of discharge (4). 

Inquiry into concealment of assets. — At the stage of the applica- 
tion for adjudication no very careful inquiry is necessary with regard to 
the inability to pay his debts. If the court is satisfied that a prlma facie 
case is established by the debtor the court will adjudicate him an in- 
solvent ; and the consideration of the further question as to whether there 
has been a concealment of property by fraudulent and benami transfers 
or otherwise is deferred till the stage when the discharge is applied for (5). 
The proviso to sub sectioik I of section 24 requires the debtor to furnish 
only such proof as to satisfy the court that there are prima facie grounds 
for believing that he is unable to pay his debts. If a deed of transfer is 
produced before a court, such a deed is prima facie evidence of the 
transfer and if the party opposing the application for adjudication wants to 
establish that the transfer is not a real transfer but it is a fictitious or benami 
transfer it is for him to prove it, and in the absence of such proof the 
court is to presume that the transfer is a real transfer. There is no 
provision in section 24 to enable the creditors to produce evidence In 
support of their allegations that the transfer is a benami transfer at the 
stage of the application for adjudication. Under sub-section 2 the 
creditor has a right to question the debtor as regards his conduct, dealings 
and property ; but there is nothing in the section which should empower 
the creditor to produce substantive evidence as regards the concealment 
of the property by the debtor. It is only at the stage of making the order 
of discharge that the question as regards the concealment of the property 
or the question of the debtor being guilty of any fraud or fraudulent 
breach c f trust can be raised, and it is only at that stage that the creditors 
are entitled to adduce evidence on these points (6). 


(1) Maumdra Nath Rasik Lai, 97 I. C. 46B : A, I* R. 1927 Oal 69 ; 
Amir Chand v, Bhagsingh, U4 I, 0. 54: A. I. R. 1929 Lah. 49 ; Ram Rattan 
Nathuram, 109 I. 0. 552 : A. I. R. 1929 Lah. 87 ; Jeer Chetty u. Banga 
Swami Ghetty, 12 I, 0. 618 : 36 Mad 402 ; Imamdin Eupa Jhangi u. Atmaram, 
132 L 0. 11 : A. I. R. 1930 notes 21 (b) ; Sashi Bhusan Maity f ani Bhusan 
Bose, A. I. B. 1934 Cal 27 : 14 1 1, C. 131 ; Narainappa v. Bheemappa, 92 I. 0. 
541 : A I, R. 1926 Mad. 494. 

f2) Sri Ranga Ohariar v, Narasimha Iyer, 133 I. 0. 290 : A. I* R. 1928 Mad. 

1193. 

(3) KansM Ram Jugal Kishore, 144 1. C. 102 : A, I. R. 1933 Lah. 629. 

(4) Allah Bakhsh v. Chanan Das Daya Das, 126 I. 0. 192: A. I. R. 
1930 Lah. 738. 

(5) Bhaglroath Ohaudhury u Mt. Jamni, 101 1. 0. 445 : A. I. R. 1927 
Patna 138 ; Bava Jeer Chatty v* Bava Banga -Swam! Ohetty, (1911) 2 M. W. N, 
4$^ : 12 L 0. 618 ; Bidhata Din u. Jagannath, 14 L C. 570; Q-aneshi Lai a 
Dwarka Ram, 98 L C. 900 : 27 P. L. R. 734 : A. I. B. 1^ Lahore 27 ; Laxmi Bank, 
Ltd,, u. Ram c handra Narayan Apte, 67 I. 0, 288 ! 46 Bom. 757 : A, I. B. 1922 
Bom. 80 ; Sashi Bhusan Maity v* Pani Bhusan Bose, 148 1* C. 131 ; A. I* B. 1934 
Cal 27. 

(6) Narain Misri u. Earn Das, Hi I* 0. 647 ; 7 Pa,tna 771 s A* L R. 19^ 
Patna 477. 
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examination of the debtor. 


S, 24 
( 2 ). 


Bad faith ; inquiry into.'- Questions reiating^ to alleged bad faith 
or fraud or non-dD closure of the true financial position ard the conduct of 
the insolvent generally arise for decision only when the^debtor applies for 
an order of discharge. They are not relevant to an ^ inquiry under the 
section. If the petitioner had obviously brought his within the 

four corners of the Act he is entitled to an order of adjudication as a 
matter of right (l). 

Section 24 (h)(1) ; service on debtor of the order admittkg 
a petition. — When the petition is presented by a creditor and his petition 
is admitted, it is provided by section 19, sub-section 3 that the debtor 
shall be served with a notice in the manner provided for service of summons. 
Before the court can proceed to consider the creditor’s petition it should 
be satisfied that the debtor has been duly served. If at the hearing the 
court finds that the debtor has not been served it may adjourn the hearing 
for another date under section 24 (l). If tne non-service of the debtor 
was caused by the fault of the petitioning creditor it may also dismis*^ the 
petition under section 25 fl). The notice is to be served in the manner 
provided for the service of summons and for determining whether there has 
been valid service or not, the court shall look to the provisions of the 
Code of Civil Procedure. 

S. 24 (1) (c). Commission of act of insolvency,- The commission of 
an act of insolvency by the person is the very foundation of the insolvency 
court's jurisdiction for intervening in the affairs of that person. Under 
section 7 a petition for insolvency can be presented only when a debtor 
commits an act of insolvency and not in any other case, though by the 
explanation to that section the presentation of a petition by the debtor is 
by itself an act of insolvency. Where the creditor is the petitioner, he is 
required not only to give proof of the conditions laid down in section 9, 
but also he must prove that the debtor has committed an act of insolvency 
as defined in section 6 of the Act. The court, before it can adjudicate 
a person an insolvent, must record a definite finding that he has committed 
an act of insolvency as defined in section 10 (2). For the purpose of that 
finding the court will and ought to confine itself to the particular act of 
insolvency alleged in the petition. See generally commentary under 
section 7. 

Sub-section (2). Examination of the debtor, “-The sub-section 
provides for the examination of the debtor as to his conduct, dealings and 
property in the presence of such creditors as appear at the hearing, and 
the creditors have a right to question the debtor thereon. The object of 
the examination is to enable the court to know about the financial condi- 
tion of the debtor and the causes of the failure of his business At the 
hearing the court is to determine the debtor’s inability to pay the debts, 
it being one of the conditions of a debtor’s petition. Having regard to 
the limited powers of inquiry which the court has under the proviso 
to section 24 (1) (3), it appears that the legislature has made the provision 
for the examination of the debtor before the order of adjudication for the 
purpose. The examination of the debtor shall be evidence against 
him in the insolvency proceedings. It is mandatory. Before the 


11 Lahore 644; Hamid Ail 

M. IhtisImmAIi, 6 I- C* 748; Abdul Kuddus Kazi Mutual Indemnity and 
fmane© Corporatmn, Ltd., (India) A. I. E. 1980 CaL 576 s m I. 0. 182. 

Jagan Hath u. Bam Sarn, 115 L 0, 419 s A. I. B. 1929 Lahore 289. 

! HajsuMas Balhshendas^ Mstp., 83 1 C. 941 : A, I. R. 1924 Oal 964. 
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court can proceed to decide the petition under section 25 it is bound to 
examine the debtor (1). It is immaterial that any other evidence is 
taken or nots the debtor must be examined (2). The examination is 
necessary whether the insolvency petition is presented by a debtor or a 
creditor (3)* 

Failure to examine the debtor. — The provisions of the sub-section 
being mandatory, the failure to observe it vitiates the proceedings, whether 
the petition is granted or dismissed under section 25 (4). 

The contrary view was taken in a Rangoon case (5). In that case the 
petition was presented by a creditor and the debtor though present at 
the hearing was not examined. The Rangoon view was considered and 
dissented from by the Peshawar Court in Poua Ram v. Barakhan (6K 
The examination is, however, necessary only if the debtor is present at 
the hearing and not otherwise and the burden of proof that the debtor 
was present at the hearing will be on the person who complains of non- 
compliance with the sub-section (7). In a Lahore case there are certain 
obiter ooserr'ations that it is the duty of the petitioner debtor to put 
himself in the witness box and to give actual account of his conduct and 
dealings (8). It is submitted that the decision cannot be taken as an 
authority for the proposition that where the petitioner himself fails to 
put himself in the witness box without being asked by the court, it will be 
only an irregularity not vitiating the proceedings. The Rangoon view has 
been followed by the Nagpur High Court (9). 

Examimalioe under other Acts.^Fhe corresponding provisions 
under the Presidency-towns Insolvency and the Bankruptcy Acts are 
much more comprehensive, and it is submitted that some of those 
provisions, though not all, will be followed by the Provincial Courts 
on general principles. It is provided by the English Acts that the 
examination shall be on oath and it shall be the duty of the debtor to 
answer all such questions as a court may put or allow to be put to him. 
The scope of the inquiry or e.xamiaation is not only limited to insolvency 
oflfences or in connection with his bankruptcy, but it extends to all matters 
which the court may take into consideration on the application for his 
discharge or which may lead to the discovery of further assets (lO). The 
examination is for the protection of the public as well as for the sake of 
the creditors, and a debtor cannot refuse to answer a question merely on the 


(1) Banarsidas Banarsidas, 14 I. C. 416 ; Ralarani Santram Gay an Singh, 
A. I, R. 1930 Lahore 746 : 126 1. G. 439 ; Amir Ghand Bhag Singh, 114 I. C, 54 : 
A. L R. 1929 Lah. 49 ; Murli v Sohan al Bansi Lai, A. 1. E, 1930 Lah, 855 : 
127 1, a 360 ; Butamal Gandu, 93 I* 0. 953 : A. I. R. 1920 Lah. 508. 

(2) Banarsidas a Banarsidas Supra. 

(3) Popa Ram t?, Barakhan, A. I. R. 1935 PesL. 139, 

(4) Gangadas v. Peroival, 97 L 0, 792 : A. I R 1927 CaL 32 ; Bala Ram 
Sant Ram, n. Gayan Singh, A I. R. 1930 Lah. 746 ; Poparam u Bara Khan, 
A, L R. 1935 Pesh. 139. 

(6j Maung Chit d. S. P. Y. B.F. Uhettyar firm, lU Rung. Ibi : Io7 1. u 
671 : A, I. R. 1932 Rang. 67. 

(0) A. I. R. 1935 Pesh. 139., 

(7) Anant Kumar Saha Badhu Oharan Saha, A. Ii R, 1926 CaL 234 : 87 
I C. 76L 

(8) Ram Rattan v, Nathuram, 109 I. 0. 652 : A. R R* 1929 Lain 87. 

(9) Sitaram Baji Rao v, Amrit Rao Ganpat Rao, A, 1. R. 1937 Nag. 226. 

(10) Be. Atherton, (1912) 2 K. B. 251 ; Me. Jewepp, (1929) 1 Oh, K®, 
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DISMISSAL OF PETITION. 


S. 25. 


ground that it might incriminate him (1). As provided by sub-section 4 
of the section the memorandum of the substance of the examination of 
the debtor iS to be made by the Judge and it shall foim part of the record 
of the case. The memorandum may be used in evidence against the debtor 
not only in the insolvency proceedings but also in any other proceedings 
taken against him personally. Thus the answers given in the examination 
are evidence against him on an application to strike ofl his name as a 
solicitor on the ground of misconduct (2) or m a criminal proceeding 
instituted against him under Ss 103 and _ 104, F-t. I. A. (3). The 
answers are not evidence where the proceedings are taken against the 
debtor in his representative capacity (4) nor they can be taken as 
evidence against parties other than the debtor himsell even in subsequent 
proceedings in the same bankruptcy (5). 

Where the insolvent is called as a witness as to any matter arising 
in his insolvency, it is open to any party, including the party calling him, 
to elicit from him in cross-examination what account he has given of the 
matter in his public examination (6) Under sub-section 14) a memorandum 
of the substance of the examination ol the debtor is made by the Judge 
and it forms part of the record. Under the English Act it i- provided 
that such notes of the examination as the court thinks proper shall be 
taken down in writing, and shall be read over to the debtor and 
signed by him. It has been held under that Act, as also under the Pre- 
sidency-towns Insolvency Act, that where the notes are not read over 
to or by the insolvent or are not signed by him, they cannot be used as 
evidence against him, but this does not exclude other wa^s of proving the 
insolvent’s admission made at his examination and that the admissions 
may be proved by the oral evidence of the person who took the notes (7). 

Sub-Section 3.— See commentary under heading 24 (1) {a) Proviso 


above. 

Sub-Section 4.— See commentary under 


sub-section 2 above. 


25 . (1) In the case of a petition presented by a 
creditor, where the Court is not satis- 
Dismissal of psti- with the proof of his riarht to pre- 

sent the petition or of tlie service on 
the debtor of notice of the order admitting!: the petition, _ 
or of the alleged act of insolvency, or is satisfied by the 
debtor that he is able to pay his debt.s, or that for any 
other sufficient cause no order ought to be made, the 
Court shall dismiss the petition. 


(2) In the case of a petition presented by a debtor, 


(1) i2e.I-’aget,(l927)2 Ch.85. 

(2) Me. A Solicitor, 1890, 23 Q.B. D. 17. 

(3) Moti Lai v. Emperor, 113 I. 0. 851 : A. I. R. 1929 Cal 80. 

(4) New Prance & Garrard’s Trustee v. Hunting, (1897) I'Q B. 097. 

(5) Me. Brunner, 19 Q. B. D. 672 , Me. Bottomley, 84 Tj. J, JC. B. 1020 ; 
Janendra Bala Devi v. Official Assignee of Calcutta, 54 Cal. 251 : 93 I. C. 834 : 
A. I. R. 1926 Cal. 597, (Proceedings under section 7, P-t. 1. A.) ; RuoMram «. 
Eadha, (1922) 49 Cal. 93 : 66 L C. 15. 

(6) Me. Cunningham, (1^9) 6 Mans 199 : 80 L. T. 503. 

(7) E. V. Erdhein, 1896, 2 Q. B. 260 : Be Joseph Perry, (1919) 46 Cal, 
996 : 641. 0.478 
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the Court shall dismiss the petition if it is not satisfied S. 25. 
of liis right to present the petition. 

History.*— Sub-section 1 of the present section corresponds to section 
15, sub-section I, of the Act 3 of 1907. Sub-section 2 of the present 
section is new. Under the old Act there was no e:xpress provision pres- 
cribing the dismissal of the debtor's petition or any provision stating 
the grounds, which, if not established, made the debtor's petition liable to 
dismissal. 

Analogous Law.— See commentary under section 24, 

Section 25, sub-section (1), Scope.- In sub-section 1 are given 
the cases when the creditor s petition for insolvency shall be dismissed. 

They are : — 

h‘) where the court is not satisfied with the proof of the creditor's 
right to present the petition, or 

(ii) of the service on the debtor of notice of the order admitting the 
petition, unless an adjournment is given under section 24® or 

iiit) of the alleged act of insolvency ; or 

(w) where the court is satisfied that the debtor is able to pay his 
debts ; or 

iv) where the court thinks that for any other sufficient cause the 
petition should not be granted. 

The general procedure w^hich the court should follow under the 
section is this : When an act of insolvency is alleged, the learned judge 
must first satisfy himself whether the creditor is a creditor for the amount 
alleged or for a sufficient amount to justify his petition under the Act. 

The court must then be satisfied of the service on the debtor of the order 
admitting the petition. It must then be satisfied or express its dissatis- 
faction, for adequate reasons, with the proof of the alleged act or acts of 
insolvency. It must then consider whether it has been satisfied by the 
debtor that he is able to pay hi^ debts and when the learned judge has 
come to all the necessary findings on the issues indicated above and he 
still finds that there are prima facie grounds for making the order against 
the insolvent, he must consider whether there is any other sufficient 
cause for not making the order. If on the other hand it is found that 
the issues have not been made out against the insolvent, he will dismiss 
the petition without considering any other sufficient cause But he must 
take either one or two of these two courses (l). 

Proof of his right to present the petition.— The petitioning credi- 
tor's debt must be proved not only to have existed at the time of presen- 
tation of the petition but also to have continued to exist at the hearing 
and down to the making of the order of adjudication (2). For the purpose 
of proving his debt the petitioning creditor may call for the production 
of the debtor's books and call the debtor himself as a witness to prove the 
allegations in the petition (3), but he cannot have discovery from the 
debtor before the hearing (4), 

Service of notice on debtor. — See commentary under section 24 
and section 18. 


(1) Tara Ohand v. Jugal Kishore, 83 L C. 967 ; 46 All, 713 : A, L E, 
1924 All. 686. 

(2) Exp. Hammond, L, R. 16 Eq. 614. 

3) Mb. X. (1902) 1 K. B. 93. 

(4) Me. A Debtor, (1920) 2 K. B. 59, 
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FOR ANY OTHER SUFFICIENT CAUSE® 


S« 25 Proof of act of insolvencY. — See commentary under section 24 

(I). and section 7. 

Debtor's ability to pay bis debts.-— No one who is able to pay his 
debts can be adjudged an insolvent. Where the debtor is the petitioner 
and asks to be adjudged insolvent, it is for him to prove that he is unable 
to pay his debts and his creditors can oppose the application and show 
that he can. Where a creditor is the petitioner and is entitled to present 
a petition against the debtor, the latter can successfully oppose his being 
adjudged insolvent by proving that he is able to pay his debts. The 
onus lies on the debtor to prove this fact (T. Although a debtor may have 
assets, which if liquidated, would provide sufficient money to discharge 
his debts, yet if he has no liquid assets wherewith to pay his debts at 
present, he is not able to pay his debts within the meaning of section 4 (6), 
Presidency-towns Insolvency Act, corresponding to the present 
section (2). 

Under the Act 3 of 1907, it vras not necessary for a debtor petitioner 
to prove that he was unable to pay his debts. The question of ability 
or inability to pay his debts could arise only under section 15 sub-section 
(1), corresponding to the present section on a creditor’s petition (3). Now 
the question always arises whether the petition is presented by a debtor or 
a creditor. In one case, the debtor is to prove his inability to pay his 
debts for getting himself adjudged insolvent and in the other case the 
debtor has to prove his ability to pay his debts to avoid an order of 
adjudication being passed against him. 

For any other sufficient cause. — As we have seen under section 10, 
under the Act 3 of 1907, there was a conflict of opinion as to whether a 
debtor s petition could be dismissed on any ground like an abuse of the 
process of court etc., even if he complied with the terms of section 6 
of that Act (correspondiiig to section 10 of the present Act). For fin hng 
an authority for dismissing a debtor’s petition where it was, in the opinion 
of the court, an abuse of the process of the court reliance was placed on 
the expression “for any other sufficient cause’’, occurring in the present 
section (4)* But the general concensus of opinion was that the expression 
applied to a creditor’s petition only (5)* 

The language of section 15 of the Act 3 of 1907 was not quite clear 
as to whether the expression “for any other sufficient cause” applied to a - 
creditor’s petition only or not. The present section has now made it quite 
clear and under the present Act there can be no doubt that the discretion 


(1) Kaluram v. Gitwar Singh, A. 1. R. 1930 Lahore 592 (2) : 12B I 0. 
445 ; G-adi Bhikaji Dhangara a G-ovind Bapiiji Puramik, A. L K 1937 Nag. 
127. 

(2) Eameshwar Partapmal d, Chuni Lai Jalmtiri, 60 Cal 345 : 144 I. 0, 
142: A. L R, 1933 CaL 417; Gadi Bhikaji Dhangara t?. Govind Bapiiji 
Puramik mpra. 

f3) Raj Eaur Tirath Ram, A. I. E, 1917 Lab. 271 : 39 L 0. 590. 

(4) P. L. T. A. L. Armiachelam Chetty a Maiing Po Thin, 4 B. L. T. 
17:91.0.461. (Overruled in Tuoya t:. Subbaya Pillay, 18 LG. 600: 5 
B.L.T.277: 6 L. B. R, 146.) 

(6)^Tuaya d, Subbaya Pillay, 18 L 0. 500 : 5 B. L. T. 277 : 64 L. B. R. 
146 ; Bfi Bji ©. Nga Po Sauugh, U. B. R. 1911, 1st Quarter 84; Rattan 
Malik V. Tirath Ram, A. L R. 1914 Lah. 501 : 34 R L. R. 1916 ; 29 I 0. 

I Narain, 82 All. 645 : 7 I. 0, 39 : 7 

A. L. J. 83o ; 15 0. W. N. 213 : 12 0. R X 400 : 7 10, 394 ; 1$ C. W. N. 244 ; 
12 0» L, X 445 : 7 X C, 691, 
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implied in the expression **for any other suflficient cause’* can be excercised 
by the court in the case of a creditor’s petition only. 

Wliat are not sufficient grounds for dismissing the petitioii. — 
There may be cases in which the court will refuse to make an order of 
adjudication where the debtor tendered payment of the debt and costs to the 
petitioning creditor and was refused by him (1). Where the tender is made 
before the presentation of the petition and so refused, it seems that the 
court may refuse adjudication even though the debtor had before such 
tender committed an act of bankruptcy. In an English case, where a 
diebtor had, before the act of bankruptcy was committed, tendered a part 
of his debt at the express request of the creditor, which was refused solely 
in order to keep a debt of over 50 pounds subsisting, the petition was 
dismissed on the ground that it was an abuse of the process of the court 
(2). Where the tender IS made after the act of bankruptcy is committed 
the creditor is fully justified in refusing the money (3). Tender of a 
part of the debt by the debtor without any request on the part of the 
creditor, for the purpose of bringing the balance below the sum of 50 
pounds, may, it is submitted, be justly refused by the creditor ; and his 
petition will not be dismissed on that ground ( 4 ). 

The possibility, or even probablity, that there will be no assets to 
distribute is not sufficient for dismissing the petition. For at the time of 
the hearing the court as a general rule will not have sufficient materials 
before it to decide the question l5), and for this purpose the affidavit of 
the debtor alone will not suffice as an evidence of the fact that there are 
no assets (6). But where the court is satisfied that if the debtor is 
adjudged insolvent, the debtor’s sole asset will be destroyed (7), or 
that, haying regard to all the circumstances of the case, there 
cannot be any asset, or any reasonable prospect or probability of any 
coming into existence (8), it will in the exercise of its discretion dis- 
miss the petition. If there are assets, it is no ground for dismissing the 
petition that they will be all exhausted in costs (9). 

Again, the mere fact that the debtor has only one creditor is not of 
itself a sufficient cause for refusing a receiving order (10), nor is it a suffi- 
cient cause that the debtor has executed an assignment for the benefit of his 
creditors however beneficial to them, the petitioning creditor not having 
assented to the deed (11). The court will not refuse to make a receiving 
order even where the deed has become unimpeachable by lapse of time, 
unless it is Convinced not only that there are but also that there will be no 
asset in the bankruptcy (12). 


(Ij William’s Bankruptcy ITactice, 14th Edition, p 57. 

(2) lie A Debtor, (1928) Ob. 665. 

(8) lie Lowe, 7 Mor, 05 j lie Geiatry, (1910) 1 K B. 825 : 

(4) William’s Bankruptcy Practice, 14th Edition, p. 58. 

(5) lie Leonard* 1898, 1 Q. B. 473 , lie Marietta, 3 Mans, 35 ; Me 
Birkin, 3 Mans. 291 , Me Belton, 108 L. T. 344, per Phiilimore, J. at p. 345. 

(6j Me Birkin, 3 Mans. 291, 

^ (7) He Otway, 1895, 1 Q. B. 812 (The bankrupt’s only asset was a 
iifednterest terminable on bankruptcy). 

(8) Me Betts, (The bankrupt was an undischarged bankrupt in a prior 
bankruptcy and had large outstanding liabilities), 1897, 1 Q. B.50; MeSomeiSf 
4 Mans. 221 

(9) life Jubb, 1897, IQ. B. 641. 

(10) Me Hecquard, M Q. B. D. 71. 
fllj Ssep. Dixon, 10 Q. B* D. 118.. 

(m Be I IL 


S. 25 
( 2 ). 
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SUFFICIENT GROUNDS FOR DISMISSAL. 


S. 25 
( 2 ). 


Wiiat is sufficient cause fof dismissal. — Where the court is of 
opinion that the bankruptcy petition is presented not with the bona fide 
view of obtaining an adjudication but for an inequitable or collateral 
purpose it shall be dismissed (0. Thus the petition will be dismissed 
where money has been extorted (2). or attempts are made to extort or to 
get an undue advantage secretly over the other creditors (3). A creditor^ 
who has acted in any way, that it should be equivalent to an assent, 
recognition or approval of a certain arrangement or who had taken 
advantage or was willing to take advantage of an arrangement come to 
between him and the debtor in order to realise the money due to him 
without recourse in the first instance being had to the attached properties 
being put up for sale, should not be allowed to turn round and proceed in 
bankruptcy as if there had been a clean slate from the start (4). A 
creditor who takes legitimate steps for enforcing payments of the debts 
due to him is entitled if his demands are not satisfied to proceed m bank- 
ruptc). But, on the other hand, if, as a matter of fact, indications are 
not wanting in the affidavits on record, which show that the proceedings 
in bankruptcy and the persistence in them are spiteful, that in itself is a 
sufficient cause for refusing, on the petition of the creditors, to make an 
adjudication order (5). In the absence of fraud or extortion the mere fact 
that the petitioning creditor is actuated by a motive other than the mere 
desire to obtain distribution of the debtors’ assests in bankruptcy, e.g., a 
wish to put an end to partnership with the debtor, will not constitute an 
abuse of the process of the court or disentitle the petitioning creditor to 
his order ^6). Similarly a creditor whose debt is insufficient to support a 
petition may buy up another debt for the purpose of the petition, and if 
there are no circumstances showing pressure on the debtor or an attempt to 
get an inequitable advantage over third persons, a receiving order will be 
made (7). So also, in the absence of pressure or extortion it is open to a 
creditor to consent to a dismissal of the petition upon the terms of the 
debtor agreeing to pay a fresh debt of increased amount and then, on default 
being made by the debtor, to present a certain petition on the new debt (8), 

Under section 35 of the Act an adjudication of insolvency, once 
made, may he annulled where in the opinion of the court a debtor ought 
not to have been^ adjudged insolvent. Under the present section, a 
petitioning creditor’s petition may be dismissed for any sufficient cause. 
In the case of a petitioning creditor's petition it seems that the grounds 
for refusing an order of adjudication will be similar to those which may 
be held sufficient for annulling an adjudication (9). 


fl) IJxp. King, 3 C!i. D.461 ; &p. Griffin, 12 Oh. D. 4Ha 
(2) Ee Atkinson, 9 Mor. 193 ; Ee Otway, 1895, 1 Q. B. 812. 

, ^ affirmed subnom Me Goldberg. 21 T. L. E. 

139 ; Ke 8haw, 83 L. T. 754. 

T, (4) i2e A Debtor, 1928, 1 Cl). 199 ; 8ee, however, Hababir I’rasad u. 
Ram I ahai Slandar, A. I. E. 1937 Pat. 6B3, where an order disiniasing a 

or editor on under b 7 in limine on the ground that it was harrassiiig 
and coercive was set aside. 

,, , i?] 83 I. C. 941: A. I. R. 1924 

Uai, yb4:* 


(6) King V. Henderson, 1898, A. G. 720. 

>l( ® King V. Henderson, 1898, A, C. 720. 

1 ni j 9 ' distinguished in Me A Debtor. 1928 

1 Ch. 199 and Me Hay, 110 L. T. 47. 

wu ® &p. Browne, a Bose. 151 ; Ejip. 

Wilbran, 5 Madd. 1 ; King c. Henderson, 1898 A. 0. 720. 
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Debtor s petiticin : its dismissal. — Now it is provided by the present 
subsection that the court shall dismiss a debtor’s petition, if it is not 
satisfied of his right to present it Under the Act 3 of 1907 it 
was held in some cases that a debtor s petition could be dismissed where 
the petition in the preliminary court was an abuse of the process of the 
court (1). Then came the decision of Their Lordships of the Privy 
Council in Chhatarpat Dugar V. Kharag Singh Lachhmiram (2) which 
is the leading case on the subject. Ttiere their Lordships considered 
sections 15 and 16 of the Act 3 of 1907 and held that the Provincial 
Insolvency Act entities a debtor to an order of adjudication when its con- 
ditions are satisfied. This does not depend on the c mrt’s discretion, but 
is a statutory right ; and a debtor who brings himself properly wiihiii the 
terms of the Act is not to be deprived of that right on so treacherous a 
ground as an abuse of the process of the court. Subsequent to this 
decision the law under the Provincial Insolvency Act has been placed 
beyond all doubts All that the court has got to see on a debtor's petition 
is whether be has satisfied the conditions of section 10 when read in the 
light of the proviso to section 24 (a) We have considered this topic at 
length under section 19 and reference may be made to commentary there- 
under as well. Under the Presi lency*towns Insolvency Act, the Privy 
Council decision given above has not been followed by the Calcutta High 
Court on the ground that the wording o? the sections in the two Acts is 
different (3). 

Dismissal of petition for the debtor’s bad faith. Their Lordships 
of the Privy Council approved the current of authority in India to the 
effect that the bad faith or misconduct of a^debtor is to be visited with its 
due consequences at the time of the debtor’s application for discharge and 
not at the time of the initial proceedings (4). Under the Insolvency 
Chapter of the old Code of Civil Procedure, 1882, the debtors conduct in 
respect of his creditors and in relation to the disposal of his own^ properties 
had to be taken into account at the time of the application for insolvency. 
The law under the Act 3 of 1907, was materially altered in that it made 
the conduct of the petitioner material only when he asked for an order of 
discharge (5). Under the Act 3 of 1907 as well as under the present Act, 
it has been held that a debtor’s petition for insolvency cannot be dismissed 
OB the ground that he has been, prior to insolvency proceedings, guihy of 
misconduct, dishonesty or bad faith and that these questions are to be 
considered only when the debtor applies for his discharge (6). 


a 25 
( 2 ) 


(l) j^lalchand li?* Gopal Chand Ghosai, 191 1 (, 44 Cal- 809 : 39 1.0* 199i 

^ (2) A. I. P. 1916 Privy Oouncii 64 : (1916) 44 Cal 585 : 44 1. A. 11 : 39 
T V 788 

* (3)* Me Ballab Chand Serowgee, (1922) 80 1. C. 651: A, L R. 1923 

™)" Chhattarapatsingli Dugar v. Kharag Singh Lachhmi Earn, A. 1. R. 

1916 gam Kumar Khara, 7 I. C. ; 12 C. L. J. 4a). 

(6) Muni Lai Katiar d. Shashi Bhushan Ray, 60 I. 0. 8^ : A. I. R. 1921 
•Patna 316 ; Mubammed Hussain u Ilahi Bakhsh, 17 1 0. 92 ; Samir-ud^iii 
V. Kadumoyee, 7. 1. C. 691 ; Hamidali ®. Ishtisham Aii, 13 0. L. 94 : 6 I. L. 
748; Mi Bu®. Nga Po Saungh, U. B. R. 1911, lat. quarter 11 L s 

Muhammed Hussain n. liahi Bakhsh, 17 I.C* 92; bubbiar I liiai Abdul Hashio, 
9 I. C. 4B2 ! Mohir-ud-Diii Sarkar ®. The Secretary liadal Lramya Rindan 
gtaniti, A. I R. 1920 OM- 674 : 57 I 0, 977, 
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S. 26, Among the instances of bad faith may be cited the debtor's omission to 
keep regular accounts or to produce accounts, if any, on his being required 
by the court to do so (1) ; fraudulent concealment, or improper alienations 
of his properties (2) ; misappropriation of properties entrusted to him (3) 
or non-disclosure of the true state of affairs. 

The fpct that a person who applies to be adjudged an insolvent is 
the only son of his mother, who is possessed of a large property (4) ; or 
that the brother of the applicant has not joined in the application is not 
a sufficient reason for dismissing the debtor's petition (5). 

Dismissal of petition for the debtor s bad faith under the Presi- 
dency-Towns Insolvency Act, 1909. Section 15, sab-section 3, was added 
by section 3 of the Presidency-towns Insolvency ( \mendment) Act, 1927, 
Act 19 of 1927. Under that Act now, a debter's petition can be dismissed if 
he fails to produce the books of accounts or fails to afford such assistance 
to the court as may be prescribed by the rules under the Act, The powers 
of the Presideney towns Insolvency Courts in dismissing a debtor's 
petition are wider than those which the Provincial insolvency court has 

Miscellaneous. — Where a debtor’s petition alleges facts sufficient, 
if established, to entitle him to present a petition under S. 26 (3), P. I. A. 
1907, the court is bound, after completing the necessary inquiries, to 
come to a decision in respect of the various matters spoken of in section 15 
of the Act and then dismiss the petition under that section, or to make an 
order of adjudication as provided for in section 16(1) of the Act. Where 
the application was dismissed for want of prosecution on account of the 
absence of the applicant, it was held that the order of dismissal was 
wrong and that the court should have decided the application on the merits 
either dismissing it or granting it (6). 

26. (1) Where a petition presented by a creditor 
is dismissed under sub-section (i) of 
compen- 25, and the Court is satisfied 

that the petition was frivolous or 
vexatious, the Court may, on the application of the 
debtor, award against such creditor such amount, 
not exceeding one thousand rupees, as it deems a 
reasonable compensation to the debtor for the expense 

( 1 ) In the matter of Yithaldas Kalidas, 9 I. 0. 633 ; Waneshi ial v. 
Dwarka Earn, 98 I. G. 900 : 27 P. L. R. 734 : A. I. R. 1927 Lali. 27 ; Sohna 
Mai c. Jewan Das, 142 I. 0. 690 : A. I. R. 1933 Lah. 330 (concealment of 
account books) 5 Rajendra Nath Saha v. Rai Kishori Das, 59 Cal. 1279 : 140 
I. C. 495 : A. I. R. 1932 Cal. 817. 

( 2 ) Sashi Bhushan Haiti v. Pani Bhusaa Bose, 148 I. C. 131 : A. I. R. 
1934 Cal. 27 ; Teja Singh v. Balwant Singh, 123 I, C. 676 : A. I. R. 1930 
Lah. 16 ; Girwardhari v. Jai Narain, 7 A. L. J. 835 : 7 I. 0. 39 : .32 All 646 ; 
Ismail Jee Moosaji v. Manghal Mai Watoo Mai, 12 I. 0. 622. 

(3) Ganga Dutt Dube, In re,A.LR. 1919 AIL 344 : 41 All. 486; 60 1.C. 192. 

(4) Behari Lai Sahu v. Juther Mall, 38 I. 0. 822 ; A. I. R. 1916 
Patna 181. 

(4) Ehadim Hussain n. Babu Bishan Singh, 9 I. C. 633. 

Hetram u. Baghirathi, A. I. R. 1918 All. 368 : 40 All. 75 : 15 A. L. J. 
880 : 43 L 0. 1®3. 

( 6 ) If ohhmi Narain Dube ». Kishan Lai, A. L R. 1918 All, 308 : 46 L Q 

733 : 40 All 665. 
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or injory occasioned to Mm by the petition and the 
proceedings thereon, and such amount may be realized 
as if it were a fine. 

(2) An award under this section shall bar any suit 
for compensation in respect of such petition and the 
proceedings thereon. 

History. — This section corresponds to section 15, clauses (2) and (3) 
of the Act 3 of 1907. According to the common law of England an action 
lies for presenting a petition or procuring an adjudication falsely and 
maliciously, and without reasonable and probable cause, though no special 
damage or pecuniary loss be proved (1). There is no provision in the 
Presidency towns Insolvency Act like the one in the Provincial Insolvency 
Act. Cases arising under that Act are, therefore, governed by the 
common law. 

Scops —Section 26 provides a speedy and an alternative remedy to 
the debtor who has been unnecesmriiy dragged in the insolvency court. 
In order that the debtor may be entitled to compensation under the Act, 
it is necessary that the following conditions should be satisfied : — 

L There should be an application by the debtor under this section. 
Without an application by the debtor the court cannot act of its own 
motion. Nor is the debtor bound to make an application. It is an 
alternative but not an exclusive remedy. It is open to the debtor to seek 
relief by way of suit in the ordinary courts of law. 

2. The petition presented by a creditor has been dismissed under 
sub-section (I) of section 25. The section applies only when the applica- 
tion is dismissed on any one of the grounds mentioned in section 25. If 
an adjudication has been rightly or wrongly made and is subsequently 
annulled under section 35 on the ground that a debtor ought not to have 
been adjudged insolvent or on any other ground, an application under 
the section will not lie, but an action for damages under the ordinary law 
is maintainable. 

3. The petition presented by the creditor was frivolous or vexatious. 
If the petition is dismissed but it was not frivolous or vexatious, no award 
of compensation can be made. 

4. The debtor must have suffered expense or injury in consequence 
of the petition. The word injury shall, however, be interpreted in the 
widest sense and will not only be confined to actual damage or loss. The 
mere fact of insolvency imports damage to the credit of the debtor ; it is a 
natural consequence, and the debtor is entitled to damages for injury to 
his credit and reputation. (2) 

5. The compensation can be awarded only against the petitioning 
creditor. If the debtor also wants compensation against persons privy to 
the creditor or otherwise liable jointly with him, his remedy is a regular 
suit. Under this section creditor means one who has in fact presented 
the petition. 

(1) Johnson -n. Emerson, (1871) L. R. 6 Ex- S29 ; Quartss Hill Gold 
Mining Co. t;. Eyre, (1883) 11 Q. B. D, 674 ; Wyat t?. Talmer, (1889) 
2 Q. B. 106. 

(2) Wilson tJ. United Counties Bank, Ltd-, (1920) A. 0. 102, 1^ (Bank^ 
ruptcy o£ mistomer owing to negligence of the bank— suit by cualomex for 

damages). 
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26 « Socli aiMOiinl, not exceediB^ one thousand rupees, as the court 

deems reasonable. — The court can award compensation up to the 
maximum limit of one thousand rupees It may award less or more 
according to the circumstances of each case. Within the maximum iimitj 
the section gives a fairly wide discretion to the court. 

Such amount may be realised as if it were a fiiie.-~The compen- 
sation awarded under this section may be realised according to the 
provisions of S. 386, Cr, P. C., which provides for the realisation of fines 
imposed by criminal courts. Just as the section provides a speedy remedy 
for the award of compensation, so it provides an equally speedy and affec- 
tive mode of realising the compensation so awarded. 

Analogous law. — Under S, 35 (A), C, P. C., a civil court has 
power to award compensatory costs in respect of false or vexatious claims 
or defences. Under S. 250, Cr. P C., 1898, a criminal court at the 
time of discharging or acquitting the accused may award compensation for 
false and frivolous or vexatious complaints. 

Ffi¥o!ous or vexatious. — In a case under S. 250, Cr. P. C., 
1898, a Full Bench of the Calcutta High Court has held that the 
word ‘‘frivolous” indicates that the accusation was of a trivial nature, and 
the word “vexatious” implies that the accusation is one which ought not to 
have been made in the criminal court and which is intended to harrass 
the accused (1). It would seem that the words “frivolous” and “vexatious” 
have the same meaning in this section. If so, proof of malice, which is 
a necessary ingredient in a common law action for damages, is not 
necessary to entitle the debtor to compensation under this section. All 
that has to be shown is that the petition was either frivolous or 
vexatious (2^ 

Sub section 2. — Once the debtor has applied to the insolvency 
court under this section and obtained its decision thereon, a separate suit 
by him is barred. An award under this section may be the dismissal of 
the application. Even in such a case the debtor’s separate suit is 
barred. 

Appeal. — An appeal lies against an order awarding or refusing to 
award compensation, vide section 75, schedule 1. 

Cases not falling within this section — Cases which do not fall 
within this section or cases which might fall under the section but the 
debtor chooses to take them to ordinary courts shall be governed by 
the common law. According to the common law, an action lies for pre- 
senting a petition or procuring an adjudication falsely and maliciously 
and without reasonable and probable cause, though no special damage 
or pecuniary loss be proved (3). The mere fact of insolvency imports 
damage to the credit of the debtor ; it is a natural consequence, and the 
debtor is entitled to damages for injury to bis credit and reputation (4). 
In such an action it must be shown that the petition has been dismissed 


(1) Beni Madhub Kurmi v. Kumud Kumar Biswas, (1903) 30 Cal. 128^ 
129 ; The decision was under section 250 before it was amended. See also 
Pt L A, S. 39 (2) and 0. P. G., 1908, B. 35~A. 

(2) Mulla, 158. 

Johnson p Emerson, (1871) L. R. 6 Ex, 329 ; Quartz Bill Cold Mining 
Co. a Eyre, (1883) 11 Q. B. D. 674 ; Wyatt «?. Palmer, (1889) 2 Q. B. 106. 

(4) Wilson United Counties Bank, Ltd., (1920) A. 0. 102, 120 (bank- 
ruptcy of customer owing to negligence of the bank — suit fay oustomer 
damages.) 
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or the adjudication annulled (l). The judgment of the insolvency court S. 27. 
giving reasons for the dismissal of the petition is inadmissible in evidence 
against the creditor in such an action (2). 

Order of Adjudication 


Order 

tion. 


of 


27. (1) If the Oourt does not dismiss the petitioiii 

it shall make an order of adjudica- 
a ju tea- order 

the period within which the debtor 
shall apply for his discharge. 

(2) The Court may, if sufficient cause is shown, 
extend the period within which the debtor shall 
appjy for his dischaige, and in that case shall publish 
notice of the order in such manner as it thinks fit. 

History. —Section 16, sub section 1 of the Act 3 of 1907 ran as fol- 
lows : — 


'‘Where a petition is not dismissed under the preceding section, 
and the debtor is unable to propose any composition or scheme which 
shall be accepted by the creditors and approved by the Court in the 
manner hereinafter provided, a Court shall make an order of adjudication*” 

The preceding section referred to has reference to section 25 of 
the present Act. Under the old Act, even in cases where the petition 
was not dismissed under S. 15, P. I. A. 1907, it was open to the debtor 
to propose a composition or scheme for acceptance of the creditors and 
approval by the court before the order of adjudication was passed. In 
providing for the consideration of composition schemes before an order 
of adjudication the old Act purported to follow the English law It was, 
however, held that the provision was ineffectual In England the 
creditor’s debts are proved by affidavits sent to the Official Receiver 
before the first meeting of the creditors and so there the difficulty does not 
arise, whether the composition be before or after adjudication. 
In India debts are proved only after adjudication* For 

*. this reason under the old Provincial Insolvency Act a com- 

position before adjudication was an impossibility notwithstanding 
the wording in sections 16 and 27(3). The matter was carefully con- 
sidered in an earlier case of the same court There, during the pendency 
of an insolvency petition and before the adjudication was made, the 
debtors and the majority of their creditors arrived at a composition 
vesting the whole of the estate of the debtors in trustees empowered to 
liquidate the debts and providing for the etd interim stay of the petition. 
It was then held, that the application was premature and could not be 
granted before adjudication in the form applied for It was remarked that 
section 27 of the Insolvency Act does not contemplate enquiry into 
debts by the trustees instead of tpso jacio disposal of the petition* The 
Act requires the composition to be approved by a majority in number 
and three-fourth in value of the creditors whose debts have been proved, 


(1) Metropolitan Bank v. Pooiey, (1B85) lU App. Oas. 210. 

2) King u Henderson, {1698) A. 0. 720. 

(3) Fleming Shaw and Co. v* Sadi Ram Jamnadas, A. I. JJ. 1916 Sind. 
1$ : 82 L a 665. 
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5 »27 which can only mean proved after an adjudication under sections 24 
and 25(1)* 

The words * and the debtor is enable to propose any composition 
or scheme which shall be accepted by the creditors and approved by 
the court in the manner hereinafter provided have been omitted from 
the present sectioHj thus making it clear that an order of adjadication 
must precede before any composition or scheme is considered and accept- 
ed by the court. 

As already stated, the old Act did not provide for the debtor to 
apply for his discharge in ail cases. This omission was used by dishonest 
debtors for evading the payment of their debts, at the same time 
without runoing any risk of their conduct coming under review by the 
insolvency court. To stop this loophole it has been now provided that 
the court should specify in its order of adjudication the period within 
which the debtor shall apply for his discharge, and sub-section 2 has 
been added to relax the rigour of the new pro\ision by giving discre- 
tion to the court for extending the period so specified A new section, 
section 43, was also added to provide for the annulment of the order 
of adjudication in case the debtor does not apply for an order of discharge 
within the period specified by the court. 

Analogous Law. —The same provision is made in sections 13 (1) 
and 15 (l) of the Presidency-towns Insolvency Act, The wording of 
these sections is, however, different. 

The Court shall make an order of adjudication. — The word used 
is shall and in a Privy Council case arising under the old Act it was 
decided that the word ^shall’ is mandatory and the obtaining of the order 
of adjudication is a statutory right. For full treatment, see commentary 
under section 10, The grounds on which a petition for insolvency cannot 
be dismissed and an order of adjudication must be passed have already 
been considered under sections 24 and 25 of the Act. In the correspon- 
ding sections of the Presidency- towns Insolvency Act, the word used is 
*may’ and not ‘shall/ thus giving to courts under that Act some discretion 
in the matter. The language of the present section is, however, premp- 
tory and the Provincial courts are bound to pass an order of adjudication 
if the application is not dismissed under sections 24 and 25. 

Order of adjudicalioti ; what it should contain and what it 
should not. — The order of adjudication should be unconditional Where 
the court at the time of adjudicating a person an insolvent also passed 
an order requiring him to pay a certain amount into court in payment 
of his debts, it was held that the second order was illegal and should 
not have been passed (2). An order of adjudication which also annuls 
alienations made by the debtor, even though those alienations con- 
stituted acts of insolvency, is illegal to the extent that it annuls the 
alienations (3), Such an order, if passed, will not bind the alienees 
and a suit by them for a declaration that the allieoations are valid lies 
(4). Again an adjudication order should not contain any direction as 

(1) In re Asomal Versimal, 9 L C. 724. 

(2) lamprasad Lohar Eamjee Marwari, A. L 1. 19S0 Bang. 236 i 
126 L 0. 529. 

(3) Appi Eeddi d. Appi Eeddi, A. L E. 1922 Mad. 246 : 45 Mad. 189 : 
68 L a 271. 

^ Chenohayya a Bandarupalli Bapayya, A. t B* 1932 Mad. 

238 : 138 L 0. 31, 
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to what property shall be liable for the payment of the insolvent’s 
debt. Thus where an order of adjudication directed that shares of other 
persons in the family trade and property would be liable for the insolvent’s 
debt, the order was amended in appeal by the omission of the said 
direction (l). 

Shall specify the period within which the debtor should apply 
for his discharge. — The period within which the insolvent must apply 
for his discharge is to be specified in the order of adjudication itself. 
An order specifying this period passed more than two years after the 
order of adjudication under clause (1) of section 27 contravenes the law. 
The debtor is not bound by that order and his right to make an appli- 
cation for his discharge is not barred by reason of his not complying 
with that order, and the penalty prescribed by section 43 of the Act 
dees not come into operation (2). 

Sub-section 2, extension of period specified for an application 
for discharge. — The court may, if sufficient cause is shown, extend the 
period within which the deb*^or shall apply for his discharge. It is 
settled that where the application for extension of time is made before 
the time originally fixed expires the court can extend the period; and 
for the purposes of section 43 the period so extended shall be the 
period within which the debtor has to apply for his discharge. To this 
extent the word ‘shall’ in section 43 has been understood not to be 
mandatory. Where the application for extension is made after the expiry 
of the period originally fixed the court’s power to extend the period 
has been considered in a very large number of rulings which we proceed 
to consider in the next paragraph. 

It has been held by the Calcutta (3), Madras (4), Lahore (5), 
Sind (6), Patna (7), Allahbad (8) and Nagpur (9) Courts that the court 


(1) P. S. Sathiavasagram Piilai Meenakshisundaram Aivar, A. I. E. 
1921 Mad. 674 : 69 I. C. 485. 

(2) Gopal Earn ®. Magai Earn, A. L E. 1928 Patna 338 (P. B.) : 1 Pat 
375 : 107 I. 0. 830. 

(3) A. J. E. Abraham «. H. B. Sookias, A.I.E. 1924‘Cal. 777 : 51 Cal. 
337 : 81 L C. 584. 

(4) JetliajijPeraji Pirm ®. Krishnayya, A. I. E. 1930 Mad. 278 : 52 Mad. 
. 648 : 122 1. C. 331 ; Arunagiri Mudaliar ®. Eandaswami Mudaliar, A. L E. 

1924 Mad. 635 ; 83 I. C. 955, per Krishnan J. ; Palani Goundan Official 
Eeceiver Coimbatore, A. I. E. 1930 Mad. 389 (Pull Bench) : 53 Mad. 288 : 124 
I. C. 61 ; Selva n Cliettiar v. Y. P. E. Venkataohalam Chettiar, A. I. E. 
1931 Mad. 10 : 129 I. C. 36. 


(5) Lakhi V. Molar, A. L E. 1925 Lahore 416 : 86 I. C. 116 ; Firm Jai 
Singh Normal Das, 92 I. C. 235 : A. I. E, 1926 Lali. 24 ; Pateh Muhammad 
«. Mayadas, A. I. R. 1927 Lah. 763 (1) : 100 I. C. 184; Sohnaram v. Tara 
Chand, A. I. E. 1929 Lah. 399 : 117 I. C. 87 ; Rup Singh Official Eeceiver 
Jhang, A. L E. 1928 Lah. 82 : 10 Lah. 357 : 107 I. 0. 394 ; Ghaus o. Ganga 
Ram, 132 I. G. 223 ; A. I. E. 1931 Notes 25 [a). 

(6) Salag Earn v. Official Receiver, A. I. E. 1926 Sind. 94 : 91 I. C. 467. 

(7) Gopal Earn n. Magni Ram, A. 1. E. 1928 Patna 338 : 7 Pat 375 : 107 
I. 0. 830 ; Kunndamal Nathumal v, Anoofshe, 108 I. C. 803 : A. I. E. 1928 
Notes 26 (6.) 

(8) Narayan Das Mohan Lai of Benares, In re, A. I. E. 1933 All. 
^1 : 144 I. 0. 144 ; Madho 'Prasad Vyas v. Madho Prasad, 65 All 241 : 146 

C. 6^ : ^ I. R. 1933 All. 230 ; Bohray Shankar Lai o. Bansidhar, A* I. E. 

1987 AIL 686, 


(9) Ganapat Harigir, 113 I. C. 337 ; A. 1. E. 1929 Nag. 11 ; Ladu 
Bam V. Sukha Bam, 27 N. L. B- 374 : 136 I, 0, 873 ; A. B E. W Nag. ^ ; 
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S. 27 {jag power to extend time even if the application for extension is made 

(2). after the expiry of the period originally fixed 

The contrary view taken in the undermentioned cases (l) has been 
overruled by the later decisions of the same Hi^h Courts In the Rangoon 
High Court the trend of decisions is not quite decisive In A L R 1927 
Rang. 136 ( 2)5 the application for extension was made within the time 
fixed by the order of adjudication The point under consideration here 
was not, therefore,, directly raised in that case In Bindraban Dina Nath 
V. Official Receiver, A. I R. 1930 Rang. 166, the point was directly 
raised and decided in the negative. Bmdraban’s case was explained and 
distinguished by a Bench consisting of the same judges who decided that 
case in A. 1. R. 1931 Rang. 27 ( 3 ). In Vally Mohamed Cassim v. Haji 
Ayoob Haji Abb r and Co . (4), the facts were : The judge was absent on 
the day fixed for applying for discharge and the insolvent did not apply on 
that ground. The case was posted to another date when the insolvent 
applied. The judge dismissed the application as being belated on the 
ground that he had no power to extend time. In appeal it was held that 
the judge had power to extend time and that he had power to consider the 
application. The previous two cases reported in A. I. R. 1930 Rang, 166 
and A. L R. 1931 Rang. 27 were sought to be reconciled in the following 
words Bindra Ban Dina Nath’s case is authoricy for the view that an 
extension of time cannot be given under the provisions of S, 27 clause (2)s 
P. I* A. 1920, after the expiry of the period of time which it is desired to 
extend. Had the judge been sitting on 25th January, the date on which 
the period fixed for ipplying for discharge expired in the present case, and 
had the appellant appeared before him, R. M, K. R. M. Cheityar’s case 
is clear authority for the view that the court could then have granted an 
extension of time.’* Again, “ in R. K. B. M. Che'tyar’s case (2) it was 
clearly held that a judge could, on the day fixed for making an application 
for discharge, of his own motion extend the time. It would seem to follow 
from this that if, for some reason, such as the absence of the judge from 
his court, he is unable to decide whether an extension should be giv'eo or 
not, he has power to decide that matter when the case is first put before 
him for decision.” A. L R. 1933 Rang. 166 was doubted in A* L R« 1933 
Rang. 223 Full Bench (5). 

The only Court which has taken a contrary view to the general trend 
of decisions is the Oudh Chief Court ( 6 ). In both the cases, a Patna 
case (7), since overruled by the same High Court, was followed. It is 

( 1 ) Chinnapa Reddy a. Thomasu Reddy, A. I. TT 1928 Mad 2tl5 : 51 
Mad. 839 ; 109 I. (X 5S1 ; Venugopala Oliariar a (Jhiniui Lai Sowcar, AJJL 
1926 Mad. 943 : 49 Mad 935 : 97 L (X 708 ; Arana (Uri Mudaliar a Rantla- 
swami Mudaiiar, A. I R. 1924 Mad. 635 : 83 I. 0. 1)55, per Waller, J. ; /xr 
Ram Krishna MLsra, A. I R. 1925 Patna 355 : 4 IhiUm 5t : 83 L il 7(X 

( 2 ) K. K. B. A. R. A. Chettiar -y. ^laung M?at Tlia, A. J. R« 1927 
Bang. 136:100 1. 0. 92 L 

(3) R. M. K. R. M. Oliettyar v. Ko Po Tint, A, L R. PI31 Rang. 37 : 
128 L C. 841. 

(4) A. I R. 1933 Rang. 133 : 144 I 0. 869. 

(5) Jang Bir Siogh y. B. K. Benerji, 145 L il 320 ; A. I. li 1933 
Rang. 223 . 

(6) Amjad Ali a Mohamed Aii, A. I. R. 1927 Oudh 508 : 2 Luok. 757 : 
105 L 0.912; Girja Oharan y* Bheoraj Singh, A. L R. 1928 Oudh 37(1; 
4 Luck. 22; 1111 0.903. 

, ^ (J) Krishna Misra, Hx parte, A. L R, 1925 Patna 856 ; 4 l\tta 6J ; 
88 If C. 70. 
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hoped that the Oudh High Court will revise its opinion at an early date 
and come in line with the view taken by the other High Courts. 

Having noted the authorities on the point we proceed to consider the 
grounds on which that view is based. In the first place the wcrds 

section 43 are that on the debtor’s failure to apply for an order for dis- 
charge within the period specified by the court the order of adjudication 
shall be annulled. The last words have been interpreted to mean that the 
order of adjudication does not stand automatically annulled on the expiry 
of the fixed period ; and that an express order onhe court to that efTect is 
necessary. In the second place the word shall used in sechon 43 (IJ is 
clearly directory and not mandatory so far as the period originally fixed 
might be extended on an application made before the expiry of that period. 
In the third place in sub-section 2 of S. 27 it has not been expressly provid- 
ed that the period can be extended even after it has expired but similar 
words used in other enactments have been interpreted as including the 
power to extend time even if the original period fixed by the court has 

expired UK arguments two propositions of law follow ■ 

1 So long as the order of adjudication has not been annulled by the 
court by an express order to that effect under section 43, the power given 
to the court by section 27 sub-section 2 can be exercised at any time. 

2. On the analogy of similar provisions in other enactments, 
the power under section 27 (2) can be exercised by extending the period 
originally fixed even after the expiry of the original period. It >s.°bvious 
that once an adjudication has been annulled the court has no 
to pass an order under section 27 (2). It is subinitted that for holding 

section 43 is not annulled not because it is not obligatory on the court to 
do so but because an important condition of section 43 has not arisen, that 
is to say, it cannot be said that the debtor has not applied for an order of 
discharge within the period specified by the court. 

It would be instructive to quote here the_very useful criticism of 
Mr. Mulla on the subject under consideration : 

“There is a good deal to be said in favour of view. The 

former view namely, that the court has power to extend the time even 
■Inw the expiry of the period originally fixed, is not negatived by the 
togurge ofSion 27. ^That section does not in terms imit Powr to 
ex4d the time to cases where the application for ejctens on is made be- 
fore the exoirv of the period originally fixed, and this seems to oe me 
onlv ground on which that view can be supported. Analogies founded on 
this or that ruling of the Privy Council are misleading. In some ot the 

the Privy Council in Badri Naratn v. Sheo Koer 12j. a case unoe r 

(1) Badri Narain Sbeokoer, 1^. 17 CaK 512 1 17 L A.^L (P- 0.; ; 

Btoww Das Bagla AEmea, i ‘40(1 rp Oj* 

HaSrL Singh nt Chaudarain Bhagwanfc Qnar 1®1, ^ 30U [I . C.j 

18 1. A. 55 ; Eajabali n. Amir Hossein, m 17 Cal. 1 IP- o.j. 

(2) (1890) 17 Cal. 512 (P. C.) : 17 I. A. 1. 
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section 549 of the Code of Civil Procedure. 1882, now 0. 41 R- 10, of the 
Code of 1908. As against that may be cited a later judgment of the same 
tribunal in Sabitn Thakurani v. Savi (1), a case also under 0, 41 
R. 10, C. P. C. Still nearer home is Chbatrapat Singh DtigaPs cz^t 12), 
where the Privy Council held that the word shall in S. 16 of the 
P. L A. 1907, now section 27 (1) of the Act of 1920, means ‘ shall 
and not '‘may/’ Section 148 of the Code of 1908 has also been invoked in 
support of the same view, hut to do so, it is respectfully submitted, is 
begging the question. If section 43 controls sectron 27 so as to take away 
the power of the court to extend the time after the expiry of the period 
originally specified, in other words, if under the Act itself the court has no 
such power, section 148 of the Code cannot come in, for the powers of the 
court in the exercise of its original civil jurisdiction are expressly made 
''subject to the provisions of this Act’* by section 5 of the Act. 

As to the latter view, namely, that section 43 is mandatory, it is to 
be ob'^erved that there was no such section in the Provincial Insolvency 
Act 1907. Section 4 was introduced for the first time in the Act of 1920. 
It was taken from section 41 of the Presidency-towns Insolvency Act. The 
difference in the language of the two sections is striking. Under section 
41, the court may annul the adjudication or make such other order as 
it may think fit.’* Under section 43, "the order of adjudication shall he 
annulled.” This shows what the intention of the legislature was. The 
legislature intended that a court exercising jurisdiction under the Fn> 
vinciai Insolvency Acc "shall*’ annul the adjudication and that it should 
have no power to make such other order as it may think fit.” Which- 
ever view be correct, it is high time that the legislature should intervene* 
It is suggested that section 43 should be left as it stands, and that section 
27 should be amended so as to limit the power of the court to extend the 
time to cases where the application for extension is made before the 
expiry of the period originally fixed for applying for discharge This 
course, if adopted, will compel the insolvent to be prompt Moreover, it 
will not entail any hardship either on the debtor or on the creditors. The 
debtor cannot complain, for he can always, if he so chooses, apply 
for extension before the expiry of the original period. The creditors 
cannot complain, for the court has power, while annulling the adjudication, 
to make an order vesting „the debtor’s property in some person named 
for that purpose, if any proceedings have been instituted by the Kecelver 
to set aside a transfer under section 53 or section 54 of the Act, they 
can continue notwithstanding the annulment (3), provided the debtor’s 
property vests in the Receiver or some other person appointed by the 
court*’ (4). 

Section 27 does not, however, apply where the insolvent 
has applied within the prescribed time but has failed to appear at a sub* 
sequent hearing. The adjudication must be annulled under section 43 in 
such a case (5) . 

Who can apply for an extension of the period fixed for dis- 
€harge.“-“From sections 27 and 43 read together it is clear that the party 
who can make the application for discharge is the debtor and no one else. 


(1) (1921) 48 Cal 481 : 48 I. A. 76 : 60 I C. 274 : A. I R. 1921 l\ Cl Hi 
m ri916) 44 Cal 585 : 44 I A. 11 : 39 L C. 788 : A. I II 11116 P. i\ 64. 
(8) .lethaji Peraji Firm v* Krishnayya, (1929) 52 Mad. 648 : A. L It I98C1 
Mad. 278: 1221 0.351, 

(4) Mullahs Tagore Law Lectures, 1930 edition, pages 233 and 234. 

(5) Barakam Bapuji Kumbi c. Manglya Adqu Tell, A. L IL 1937 Nag. 37. 
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It is equally clear that the court has power to extend the period and it 
may be so done not merely at the instance of the debtor but on the 
application of anybody interested. Section 27 merely requires that 
sufficient cause shall be shown, but it does not say that the debtor alone 
may apply for extension or shall show sufficient cause (l). An application 
to extend time for discharge is maintainable even at the instance of the 
creditor (2), The period may be extended by the court on its own 
motion (3). 

An application of the insolvent for discharge can also be an applica* 
tion for extension of time although it does not specifically ask for such 
extension (4). 

Notice of appiicalioti for extension, — It is desirable that notice 
should be given to an alienee, but failure to do so is immaterial in the 
absence of any prejudice caused to him (5). 

Misceiianeous. — An insolvency petition was put in on the 8th 
January, 1920 and the petitioner was adjudicated insolvent on the 4th 
June, 1920. Meanwhile Act 5 of 1920 had come into force on the 25th 
February, 1920, At the time of adjudication the court fixed one year 
as the period within which he should apply for discharge. It was 
contended in appeal that as the petition was filed under the old 
Act the petitioner obtained a vested right to an unconditional order of 
discharge and the court had no jurisdic-tion to impose a condition that 
discharge must be applied for within one year under section 27 of the new 
Act !t was held that by the mere filing of a petition under the old Act 
the petitioner did not acquire a vested right to a particular kind of order 
which cannot be affected by the new Act. The nature of order to be 
passed is a matter of mere procedure (6). There is no authority for 
ruling that in spite of the passing of the Act 5 of 1920, proceedings on 
petition filed under Act 3 of 1907 should continue to be dealt with under 
the provisions of the old Act (7). 

Appeal.— An appeal lies against an order of adjudication under 
this section (8). An appeal lies to the High Court from an appellate 
order of the District Judge upholding the order of the trial urt passed 
under section 27 of the Act (9). No appeal lies when the application 


(1) Jethaji Peraji Firm n Krishnayya, 122 1. C.-»351 : 52 Mad. 648: 1929 
M. W. N. 4S9 : A. I ii 1930 Mad. 278, per Venkatasubbarao, J. 

(2) K. K. S. A. E. A. Chettkr u. Maung Myat Tha, 100 L G. 921 : A. 1. 
R. 1927 Rang. 136 ; Suppiab Mooppanar u. Maiiappa Chetty, 124 LG. 219: 
A. L R. 198() Mad. 342 (1] ; (lanpat a Hari (iir. 113 L C. 357 : A. 1. E. 1929 
Nag* IL 

(3) Eup Singh u. Official Receiver Jbang, 107 L 0, 394 : A. I R. 1928 

Lah.82: 10 Lab. 367. ^ ^ ^ x . 

(4) Sohna Ram u. Tara Cband, 117 I. C. 87: A. L R. 1929 Lab. 399; 
G’opal Ram t?. Magni Bam, A. L R. 1928 Patna 338 : 7 Patna 37o : 107 I. 0. 
830 ; Obettyar Ko Po Tbit, A. i. R. 1931 Rang. 27 ; 8 Rang. 606 ; 128 
I. C. 841. 

(5) Suppiab Blooppanar u. Mullappa Ohetty, 124 1. 0* 219: A. 1. E. 1930 


Mad. 342. 

(6) K« P. Peracban u. P. P. Knttiali, 91 1. C. 144 : A. LB. 1926 Mad. 123. 

(7) 8. Banghiah Chettiar u Annaswamy Alwar Ayyangar, A. L R. 1924 
Mad. 368: 79 I. 0,408. 

(8) S. 75, Schedule L * x t 

(9) Kallukutt Parambatb Peraeban u. Euttiali, 49 M. L. J. 596 : A. L R. 
1926 Mad. 123. 
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S. 28. for extension nl the period of dischdr^c fixtsllo ti,e onirr of ttn-i 

is reiected (1) or granted (d). 

28, (1) On the mHkina: of ati nnlor ttf atlpoht'ii.* 
tion, t.iie hiHolveiit, ^hall aid ti> iho 
Eifect of an order of xitniost of hirt p(»w<‘r in t.ho rcali-irtlMU 
acjnicaion. of his propohty aiul tilo tli.'itrihnt ion 

of the proceeds among his creditors. 

(•2) On the making of an onhn’ of adjudication, 
the whole of tiie property of the insolvent shall %‘esi in 
the Court or in a receiver as hmadnafter provided, 
and sliall becotne divisible anioiig llu- creditors, and 
thereafter, except as providml by iiiis Ae.t, no oredit'ir 
to whom the insolvent is indtsbted in re.spect of any 
debt provable under this Act shall during the {Motdenev 
of the insolvency proceedings have any nnnedy against 
the property of the insolvent in respe.et (»f the del»t, 
or commence any suit or other legal proceeding, 
except with the leave of the Court ainl on such terms 
as the Court may impose. 

(3) For the purposes of sub-section (2), all goods 
being at the date of the presentation of tlu) petitisni on 
which the order is made, in the posse f- mo ii, order or 
disposition of the insolvent in his trade or business, 
by the consent and. permission of the true owner, 
under such circumstances that ho is the reputed owner 
thereof, shall be deemed to bo the property of the 
insolvent. 

(4) All property which is acquired by or devolves 
on the iii'Olvent af^er the date of an order of adjiidi- 
catio • and before his discharge shall forthwith vest . 
in the Court or receiver, and the provisions of sub- 
section (2) shall apply in respect thereof. 

(6) The property of the insolvent for the purposes 
of this section shall not include any property (hot 
being books of account) which is exei»ptp4 , 

Code of Civil Procedure, 1908, or by any other oh aofe'# 
menb for the time being in. force from liability to 
attachment and sale in execution of a decree. 

(6) Nothing in this section shall affect the power 
of any secured creditor to realize or otherwise deal 


(ij 111 the matter of Ganga Prasad, 89 1. 1). 95[) : A, I. R. 1926 Uutlh 
186 (1). 

(3) Sambamurthi v. Ramakrishna, 52 Mad. 337 : 114 X, 0. 847 1 A. I IL 
1^29 Mad. 43. 
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with his soouritv, in the same •manner as he would S. 28. 
have been entitled to realize or deal with it if this 
section had not been passed. 

('/) An order of adjudioatioii shall relate back to, 
and take effect from, the date of the presentation of 
the petition on which it is made. 

SYNDPSiSOF HEADINGS. 


History 

Analogous Law 

Sub-section 1. 


200 

200-202 


Sub-section 1 


Scope 


Sub-section 2. 


Sub-section (2) First part. 
Property divisible amongst the creditors 
Vesting of joint family property 
(?) Insolvency of father 

Ui) Limitations to which the power is subject 
iiii) Insolvency of manager other than the father 
(/t)| Insolvency of a member who is not the manager 

Property of the insolvent not divisible amongst 
his creditors 

'«) Property held on trust or in fiduciary capacity 
(*) Express trusts 

iiii Trusts created by the bankrupt on what is his 
own absolute property 

[iit] Rule in Ex parte Waring , 

(tv) Subject-matter of an equitable assignment 

'(b) Trusts where the bankrupt has a special as dis- 
tinct from the general property 

(i) Commission agent or factor 
Hi) Brokers 
ini) Auctioneer 
(to) Bankers 

tv) Property or money deposited with the bankrupt 
for a specific purpose 

Cv*) Trusts of agency and reputed ownership 

Veifing of rights so limited as to be defeasible or 
otherwise modified on bankruptcy 

Pwmerly eimmpted from attachment under the Code 
Of Civil Piticedure, 1908, or any other enactment 
lor the time being In force ... 

(»*) PrOfWb^ mEempt under the Code of Civil Pro- 



202 


202 


202-204 

204-209 

204-207 

207- 208 
208 

208- 209 

209-238 

210-219 

210-213 

213—215 

216-218 

218- 219 

219- 223 
220 

220 - 221 
221 

221—223 

223 

223 

224-229 


229 

229- 230 

230- 231 
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g 28 ib) Section 60, Clause (k) C. ?. C .«« 23 1 “232 

(it) Properly exempt from attachment and sale 

under other enactments. ... 232~--234 

Vesting of personal earnings in the receiver ... 234 -236 

Vesting of rights of action ... 236-— 238 

Rights which are not transferable by their very nature... 238 

Vesting of properly situated outside British 
India under an order of adjudication passed by 
a British Indian Court ... 239 

General rules to which the vesting is subject ,, 239—244 

Insolvent’s position after adjudication ... 244 — 247 

Successive bankruptcies ... 247--'248 

Sub-section (2) second part 

Applicability ... 249 

{*■) Rights of persons other than creditors not 

barred .. 249—250 

in) In respect of any debt provable under this Act ... 250 

(mV) During the pendency of insolvency proceedings ... 259—251 

Proceedings commenced before the order of adjudica- 
tion are unaffected ... 251—252 


232-234 
234 -236 
236-238 


244-247 

247-248 


Remedy 

Other legal proceeding 
Leave of the Court 


251- 252 
252 

252- 255 
255-256 


Consequences where leave is not obtained 

... 256-259 

Limitation 

... 259 

• Sub*section (3). 


Reputed ownership; its meaning and object 

.. 260 

History of reputed ownership clause 

... 260 

Analogous law 

... 261 

Applicability 

... 261 


{») First condition 
(a) Firstly, goods 

(ft) Secondly, nature of the possession, order or 
disposition of the insolvent .. 

(c) Sole possession essential c 

(d) Determination of possession 

(e) In his trade or business 

(/) At the date of the presentation of the peti* 


261-270 

262 

262t^264 

264-265 

■* 265-267 

267-269 

269-270 





f* Second ct»nditio»i 
til Evidence of reputed ownership 
tv'i Third condition 

!rt) Consent and peroiission 

•h) Consent should be to the possession of goods 
in the insolvent s trade or business. 

(c) True owner 

id) Determination of consent 

v' Determination of consent after the presentation 
of the petition 

Tlie clause does not apply to secured creditors 
Proof by true owner 

Questions of reputed ownership are within the juris- 
diction of the Court in bankruptcy 

Sub'section (4). 

Sub-section {4} ; After-acquired property 

Vesting of after-acquired property under the English 
law 

Law under the Presidency -towns Insolvency Act 

Effect of intervention of the official assignee 

Law relating to after-acquired property under the 
Provincial Insolvency Act 

Receiver's rights in after-acquired property 

Sub-section (5). 

See sub-section (2) first part 

Sub’section (6). 


270- 271 

271- 274 
274-281 

274- 275 

275— 277 
277-279 
279-281 

281 

281 -283 
283 

283 

283 

283-286 

286 

287 


287-289 

289-290 

290 


Sub-section (6) • ... 

To realise or otherwise deal with the security 

Insolvency Court’s power to inquire into the validity 
of mortgage 

Who Is a secured creditor 7 
Secured creditor and leave to sue 
Sub-section (6) controls sub-section (3) 

Receiver is a necessary party to a mortgage suit 

Sub'section (7). 

Sul>*section (7) ; relation back 

Hishwy of the doctrine under English Law 

Pfe<|t |Cf ration back 

Sewpt 
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293 

294 

294- 295 

295 

295- 296 

296 

297 
297 

297- 298 

298- 299 

299- 300 
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History. '““•The corresponding section of the \tl 3 i?i 1W7 *‘«e€rion 
16* Sub-sectioos 3, 4j 5 and 6 of S. 16, P. i \ i 1907, l!w ftme 
sub sections 3, 4, and 7 of th@ present ^^ub^sections and 

of the present Act are new S 16 (1), P, U \ is now replaced 

section 25, Sub-section 2 of 8^ 16, P* f- A., 190/ lan a? lo!!ow^ 

*‘On the making of an order of adjudication"— 

(a) the whole of the property of the insolvent, ^ive in so nt as tt 
includes such particulars (not being his books of account) nn exempted, 
by the Code of Civil Procedure, or by any other enactment for tlitt tion^ 
being in force, from liability to attachment and sale in execution of *4 
decree^ shall vest ui the Court or in a receiver as here irnficr provided, 
and shall become divisible among the creditors* and 

(h) The insolvent, if m prison for debt, shall be released ; 

and thereafter, except as provided by this Act, no creditor to wliom 
theinsolvent is indebted in respect of any debt provable tioder this Act 
shall, during the pendency of the insolvency proceedings have any refnedy 
against the property or person of the insolvent in respect of the debt, 
or commence any suit or other legal proceeding, except with the leave of 
the Court, and on such terms as the Court may impose/' 

Sub-section 2 (a) has now been split up and the property which i^: 
exempt from vesting is now specified in sub-section 5 of the present 
section. Excepting that property the whole of the property of the 
insolvent, now under sub-section 2, as it did under sub- section 2 ((? I of 
section 16 , P. L A , 1907, vests in the receiver Clause (b) of sub- 
section 2, section 16, P. L A.. 1907, is omitted and is replaced in the 
present Act by section 31. For the history of this clause and the 
reasons which led to its repeal, see commentary under that section. The 
words “or person of the insolvent’* occurring in the second paragraph of 
sub-section 2 have also been omitted For that, see ifi/m under the 
present section and also commentary under section 31* Sub-section 7 of 
the old Act is made into a separate section, being section SO of the present 
Act* For that, see commentary under that section* Under the Act 3 of 
1907, there was a provision for entertaining and accepting proposals of 
composition or schemes of arrangement before the order of adjudication* 
These provisions, then contained in section 16 (1), have now been omitted 
and under the present Act a proposal for composition or scheme of 
arrangement can be made only after an order of adjiidicatbn and not 
before that. 

Analogous law,*— The relevant provisions of the Presidency-towns 
Insolvency Act corresponding to the present section are contaiaed in 
sections 51 and 52. By section 51, it has been provided that the title of 
the Official Assignee on adjudication shall relate back to and commence 
at the time of the commission of the act of insolvency on which an order 
of adjudication is made against him or (b) if the insolvent is proved 
to have committed more acts of insolvency than one the time of the 
first of the acts of insolvency proved to have been committed by the 
insolvent within three months next preceding the date of the presentation 
of the insolvency petition. By sub*section 7 of the ^present Act, ^ the 
title of the receiver relates back to the date of the presentation pf 
petition under the Provincial Insolvency Act and not to the fcst aVaikble 
act of bankruptcy as it is under the Presidency-towns Insolvency Act. 
S* |2i Ptt I. A„ stands as follows ; — 

L **The property of the insolvent divkihle amongst his 
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tu this act referred to as the property of the insolvent, shall not comprise 
the following particulars, namely : — 

M property held by the insolvent on trust for any other person ; 

(6) the tools (if any) of his trade and the necessary wearing apparel^ 
bedding, cooking vessels, and furniture of himself, his wife and children, 
to a value, inclusive of tools and apparel and other necessaries as aforesaid, 
not exceeding three hundred rupees in the whole. 

2. Subject as aforesaid, the property of the insolvent shall comprise 
the following particulars, namely 

(a) all such property as may belong to or be vested in the insolvent 
at the commencement of the insolvency or may be acquired by or devolved 
on him before his discharge ; 

f5) the capacity to exercise and to take proceedings for exercising 
all such powers in or over or in respect of property as might have been 
exercised by the insolvent for his own benefit at the commencement of his 
insolvency or before his discharge ; and 

(c) all goods being at the commencement of the insolvency in the 
possession, order or disposition of the insolvent, in his trade or business, 
by the consent and permission of the true owner, under such circumstances 
that he is the reputed owner thereof : 

Provided that things in action other than debts due or growing due 
to the insolvent in the course of his trade or business shall not be deemed 
goods within the meaning of clause (c) ; 

Provided also that the true owner of any goods which have become 
divisible among the creditors of the insolvent under the provisions of 
clause (c) may prove for the value of such goods/' 

The Presidency-towns Insolvency Act also contains a definition of 
“property" in section 2 (e), which is the same as the definition given in 
section 2 (d) of the present Act. 

The doctrine of “relation back" under English law was contained in 
section 43, B.A, of 188^, and is now contained in section 37 of the Act 
of 1914 The description of the insolvent s property divisible among his 
creditors was contained in section 144 (b) of 1883 and is now contained 
in section 38. Both thes® sections are almost the same as those existing 
in the Presidency-towns Insolvency Act and the differences between them 
need not be considered for our purposes. It is also provided by section 
17, Pt h A. and section 18 (1), B. A. of 1914, that on the making of 
an order for adjudication the property of the debtor shall become divisible 
amongst his creditors and shall vest in a trustee. The definition of the 
word ‘property’ as given in section 167 of the B. A. of 1914 includes 
money, goods, things in action, land, and every discription of property, 
whether real or personal, and whether situate in England or elsewhere ; 
also obligations, easements, and every description of estate, interest, and 
profit, present and future, vested or contingent, arising out of or incident 
to property as above defined. 

The Provincial Insolvency Act does not describe in express words 
as to what property shall be divisible amongst his creditors. The use of 
the word ‘property* in section 28, has, however, been taken to include 
only that property which is divisible amongst the creditors and which 

in the receiver for the purpose and not any other property. The 


S. 28 
( 2 ). 
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PROPEKTY divisible amongst i*-' K . 


S.28 word ®propertY' has a definite legal meaning altirlied t i it m t' f* m itnt. r 
{2)« of jurisprudence. 

We shall consider the main points of dilfeionfe in thn n ‘ prM 
. between the Provincial Act on the one hand and Fn* 4^ 

Insolvency Act and the English Acts on the other, ui thfir i* t** 

The doctrine of “relation back” is considered iintler i 

law as to after acquired property is embodied in lion I aiui 

under that siib*sectioii that the difference between the cliflfTtnsI 4, <4 ^ Y»id be 
considered. Similar is the case with the doctrine of ownex^diip which lu 
be found in sub-section (3). 

Sub-section (1).— This sub-section is new. Under the \et i of 
1907 the duties of the debtor, both before and after the making of an 
order of adjudication, were prescribed by section 43(1). the m^tum 
stood it was anomalous that the debtor should be caOed upon to aid m the 
realisation of the property before the ordier of adjiidicatiom lindcr the 
present Act the duties of the debtor before the order of adjudication 
and after the order of the adjudication are separately delineci in seclifitib 
22 and 28 (1). It is the debtor s paramount duty to help the receiver m 
getting in and collecting all his dnes and assets and to place his a«*.«*ets 
unreservedly at the disposal of the receiver so that his creditors may get^ 
as much as possible, their dues out of the same(}). And this duty of 
assistance exists both before and after discharge (2). Failure to perform 
the duties imposed on the debtor by the Act, if wilful, is punishable under 
section 69 of the Act. 

Snb-section 2. Scope. '—Sub- section 2 makes provision for making 
the two objects of all bankruptcy proceedings effective. The first pari 
makes the property of the insolvent available for distribution and the 
second part bars the rights of creditors to realise their debts in any other 
way except by coming and proving in insolvency. We shall consider 
these two parts separately. We proceed to consider the first part which 
provides for the vesting of the insolvent's property in the receiver, or the 
court, till a receiver is appointed (3). 

Sub'Section (2), First part. — The property of the insolvent may 
divided into two classes. Firstly, property which vests in the reciever and 
is divisible among the creditors of the debtor ; and secondly, properly 
which does not vest in the receiver and is not so divisible* Along with 
the other two heads we will also consider the general rules to which the 
vesting of the property is subject. 

Property divisible amongst the creditors. — Broadly speaking, the 
bankrupt’s estate consists of every beneficial interest which the bankrupt 
has (4). His entire universitas juris is by an adjudication taken from 
him and given to the trustee for his creditors he steps into his shoes and 
takes a title no better and no worse than the bankrupt, and who, furthefi 
becomes the owner of everything which the bankrupt acquires between 
the adjudication and the moment when the order for his discharge 
becomes effective. Not only the property which in the proper sense of 


(1) In Me Gowasji Polkerji^ 13 Bom, 144* 

[%} Siiadan Chandia Bhandari u. Sewnarain (blab liiii, 147 1. G* Ifil s &) 
OalfiSfi: A. IE 1933 Cal 699. 

'M$ w Bangappa Gangappa v. (4banshyam Madlms Taph A. I K* 1887 
^ ^ (4) Smith t). Coffin, 2 E Bl 444. 
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the word belongs to the bankrupt wests in the receiver but also property S® 28 
which does not belong to him is also mide available because of the ( 2 }« 

bankraptcy laws. Thus property which is claimed by virtue of the 
doctrine of relation back (1), by the doctrine of reputed ownership (2)i 
or by a^^oiding^transfers under sections 53 and 54 of the Act (3) is also 
available for distribution among the creditors. 

^ Under English law, vested or contingent interests of the bankrupt 
vest jn the receiver. It is often a matter of great difficulty as to what a 
contingent interest is as distinguished from a mere possibility of interest. 

A mere possibility of interest will not pass to the trustee, such as the 
chance of an heir-apparent succeeding to an estate, the chance of a 
person obtaining a legacy on the death of a relative (4) or the chance of a 
reversioner to succeed on the deith of a Hindu widow (5). Where, however, 
the possibility is coupled with an interest (6), or where the right accrues 
during the continuance of the insolvency it passes to the receiver (7). 

It has also been held that a gift of a share in his residuary estate to a son 
who died, during the life of the testator, an undischarged bankrupt 
intestate and without leaving issue passes to the trustee on 
the son’s bankruptcy (8). A vested life-interest under the will in a 
definite fund or income of property falls under S. 6, P-t. 1. A. and 
vests in the receiver '9). Patents and trade mirks (10), copy-rights (11), 
things in action (12) (just as debts due to the insolvent), share in 
partnership and goodwill of the insolvent’s business are all included in 
property and vest in the receiver. Goodwill which is personal to the 
insolvent as in the case of a professional man does not, however, pass 
to the official assignee (13), The general rule in regard to the sale of the 
goodwill of the business is that the vendor of a goodwill may not destroy 
what he has sold and he will be restrained from soliciting customers (14), 


(1) See section 28, sub-section 7 infra, 

(2) See section 28, sub-section 3 infra. 

(B) See sections 53 and 54 infra. 

(4) Oarleton n. Leighton, 1805, 3 Her. 667 : 36 E. R. 225 ; He. Wizard’s 
Trusts, 1866, L. ll. 1 Cli. App. 588 ; Hxp. Deveiv 13 Q. B. I). 660 ; Gibbons 

Eyden, L. IL 7 Eq. 371. 

(5) Babu Aiiaji v. Batnoji, 1896, 21 Bom. 319, Also see Hindu Law by 
Mulla. 

(6) Davidson n. Chalmers, 1864, 33 L. J. Ch. 622. * 

(7) Be Wizard’s Trusts, L. R. 1 Ch. 588; Duke of Marlborough 
Lord Codolphin, 2 Ves. Ben. 61 ; Be Rush, 1922, 1 Ch. 302. 

(8) Be Pearson, 1920, 1 Oh. 247. 

(9) Kbeinohand Metharam n. Hemandas Ranirakbamal, A. I. R. 1937 
Sind 306. 

(10) See Hesse v. Stevenson, 1803, 3 Bos. and P. 565 : 127 E, E. 305 
(Patents;; Be Graydon, 1896, 1 C. B. 417 (Royalties). 

(11) Sec. 60, B. A., 1914. 

(12) Jaffer Mehar All 'e?. Budge-Budge Jute Mills Go., 1907, 34 CaL 289 ; 
Onkarsa v* Bridichand, 73 I. G. 1037 : A. L B. 1923 Nag. 290. 

(IS) Walker t;. Moitram, 1881, 19 Ch. D. 355. 

(14) Trego i?. Hunt, 1696, A. 0.7* Also see the Indian Contract Act, 
sectiour 
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VESTING OF JOINT FAMILY PROI^KRTY. 


S. 28 This rale however does not apply to the saje of ilr^ hmlmpl ^ 

(2). and goodwill by the receiver, as snob a sale is not a voliintaiy sale by tiia 
bankrupt and he cannot be restrained from bona fide setting up a i\u\\ 
business and soliciting his former customers (l). 

Vesliag of Joint Family Properly. — The institution of joint iunuly 
is peculiar to Indian Law* The incidents of the 0'wiiei‘^hip ft |Troptii\ 
owned by the joint family, the relations of the member of the fainilv uiie^ f 
the liability of the members and the family property for ih pavineni of the 
debts due from the family are all governed by spend rules of iw. 

The subject which we have to consider here is the extent to which ioiiil 
family property is affected by the adjudication of a member of th< laniilv 
and the receiver's power to deal with it. ve^'Uiw-i of p oprriv 

also depends upon the fact as to whether it is t' e fathcr-nnnager (*r other 
member-manager or any other ordinary membei of the family whii u' ad- 
judicated insolvent. We proceed to consider the veslnig of piopaiv o| 
joint Hindu family on the insolvency of these persons. 


Insolvency of Father. — Where the joint Hindu I iirly consists ot 
of a father and his sons and the father is adjudged msolvciu what vests 
in the receiver consists of the separate properly of the Ins unchvided 

share in the joint family property and his power of disposing of tm in- 
terests of his sons in such property for payment of his own debts to the 
extent it is recognised in Hindu law. The leading Indian cise is the 
Privy Council case of Sat^Narain v. Behan Lai 12). That was 
a case where the father had been adjudged insolvent under the 
Presidency -towns Insolvency Act. The suit out of which the case arose 
was one for possession of the house by pre-emption brought by the sons 
of one Sri Krishan Das who had been, before the institution of the suit, 
adjudged insolvent by an order of the High Court of Bombay under the 
Presidency- towns Insolvency Act. It was not disputed that the plalnliir 
and the insolvent constituted a joint Hindu family and that the bouse, 
title to which was alleged by the sons to be the basis of their right of pre- 
emption, was a portion of the joint family property. The District judge 
gave the plaintiffs a decree. On an appeal to the High Court of judica- 
ture at Lahore the appeal was accepted and the suit dismissed on the 
ground that the adjudication of the father had the effect of vesting the 
whole family property, ^ including the son’s share therein, in the 
receiver and that the plaintiffs had no interest left in the property, 
on fhich a claim for pre-emption could be founded. In the 
High ^ Court, the rnatter was decided by a Full Bench consisting of 
three judges whose judgment is reported as Behari Lai v. Sai Narain 
(3). In that case the judges considered the case-law at iaogth and 
Sir Shadi Lai, who delivered the judgment of the Full Bench, followed, 
though not without much hesitation, the prevalent view. Before the 
Privy Council case referred to above it was held in many cases that 
on the ^insolvency of a Hindu father governed by the Mitakashara kw 
his son’s interest as well as his own interest in the joint family estate 


.Of. u Mottram, 1881, 19 CL D. 365 ; (ireen and Hons v. MorriH, 

lul4, 1 l/h. ODA (bale by a trustee under a deed of assigmneut). 

(2) A. I E. 1925 P. 0. 18 : 84 I. 0, 883 : 6 Lali 1 : 52 I. A. 22. 

(3) A. I, E 1923 Lah. 1 (P. B.) : 3 Wi. 329 : 69 1. 0. 486, 
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vested in the receiver (1). A contrary view to the effect that the whole 
of the joint family property does not vest in the receiver was also 
taken in a few cases ( 2 ). 

Their Lordships of the Privy Council in Sat Narainv, Behari Lai (3) 
considered at length section 52 and section 2 (Definition of property) 
of Presidency*towns Insolvencey Act, and held that a father's power of 
disposal over the son’s share in the joint family property comes tinder 
S, 52^ P, T. 1. xA., and vests in the receiver and that the share of the 
son itself in the property does not so vest. As regards S. 2, Pt. L A.j 
it was remarked that it contemplates an absolute and unconditional power 
of disposal, and that as the father’s power to dispose of the joint property 
is not absolute but conditional on his having debts which are liable to be 
satisfied out of that property it does not most probably fall within the 
definition of property given in that section. So far as the law under 
the Presidency- towns losovency Act was concerned, it was settled by the 
above judgment of the Privy Council. The Provincial Insolvency Act 
does not contain any section corresponding to S. 52, Pt. L A 9 but the 
definition of property given in section 2 (a) id)^ is in the same terms as that 
given in S. b Pt. i A Notwithstanding the absence of a section similar 
to S. 52, Pt. I, A., in the Provincial Insolvency Act, it has been con- 
sistently held, though not on quite the same grounds, that the law laid 
down by the Privy Council in Sat Navam v. Behari Lai (4), also applies 
to an adjudication under the Provincial Insolvency Act (5). In some of 


fl) Behari Lai i?. Sat Narain, A. L R. 1923 Lah. 1 (E. B*); Kallaram 
Official ileeeivcr, Uujranwala, 09 I. C. 729: A. I. R. 1924 Lah. 297 (1) ; 
Kuppii Swaiiu (b)iincLui 0, ]\[irl Miifchu Oounclan, 82 L C. 438 i A. L E. 
1925 Mad. 52, (Oeorniled in Bilavenkatasutharama Chetfciar n. Official Re- 
ceiver, Tanjoro, A. I. R. 1926 Mad. 994 (P B.) : 49 Mad. 8i0 : 97 L C: 825 ; 
Biiwaii V. 0. M. Chieue, 04 I. C. 970 : 44 Ail 316 : A. 1. R. 1922 AIL 79 ; 
bitaram 2 ). BeniprasxfLHl I 0. 790: 47 AIL 263: A. 1. R. 1925 AIL 221 ; 
llarmuLhrai Miiimalal y. Ridba l^lohan, A. L R. 1020 Lah. 269: 158 P. E. 
1919 : 54 1, U. 931 ; Ainnlak Chnud v, Maiisiikhrai, 85 I. G. 88 : 3 Patna 
857: A. I, R. 1925 Patna 127; FaiircliancI Mofcichand v, Hurruckehand 
1883,7 Bom. 438 ; N anna Brahinayya 8etty v. ChidarboyiDa. 1903, 26 Mad. 
214; CheiiaraiT, c. Ollldal Receiver, 75 I. C. 497 : A. I. R. 1923 Sind. 20 ; 
Narasaiinhulii v, Sankaram, 85 1. 0. 439 : A. I. R. ^925 J^Iad. 249 ; Chairman, 
Bistrict Board Monghyr y. Sheodatt Singh, 98 L 0. 364 ; 5 Patna 470 : A. I. 
Mi 1925 Patna 438. 

(2) Bant IVasad Singh ih Sheodutsingh, 77 I. C. 589 : 2 Patna 724: A. 
I. R. 1921 Patna 259 ; Anantsingh v. Kalkasingh, A. 1. R. 1918 OtL 303: 48 
I, (1526 ; Bluveharan v. Bhoikh Mohammad Ismail, 2 L, L. J. 401 : A. I. li 
1920 Lain 498. 

(3) A. I, R. 1925 P. 0. 18 : 84 I. C. aS3 : 52 I A. 22 : 6 Lah. 1. 

’ (4) A. I li 1925 P. 0. 18 : 52 I. A. 22 : 84 I. C. 883 : 6 Lah. 1. 

(5) Buhramania Aiyar ti. Krishna Aiyar, 102 I. C, 266 : A. I. E. 1927 
Mad, 701 ; Ikilavenkata Beetharama i). Official Receiver Tanjore, 97 L 0. 
825 : 49 Mad. 849 : xl, I. R. 1926 Mad. 994 ; Baji Rao v. Daulat Rao, A. I. R. 

1930 Nag. 215 ; liaridaB •v. Lallubhoy, 55 Bom. 110 : 129 1. C. 153 : A. 1. R. 

1931 Bom. 50 ; Jansa Clausa Kalal v* Ram Krishna, A. 1. R. 1937 Nag. 31 ; 
Piare Bai Tulsi Das Tarlochanmal, 100 I. 0. 110 ; A. I E. 1927 Lah. 152 ; 
Lftkhshinna Nan Ghettiar v. Srinivasam Aiyangar, A. 1. R, 1937 Mad. 131 ; 
Iialji Bansi Dlmr, A. L £. 1933 Nag. 73 ; Shankarnarain Official Receiver 
of Kaimra, 139 I. 0. 838 : A. I, R. 1933 Mad. 73 ; Bhola Prasad Ram Kumar 
Marwari, U Patna 399 : A. L li 1932 Patna 231 : 139 I 0, 13 ; Om Prakash 

Motiram, 94 L 0. 175 : 48 All. 400 : A. I. R. 1926 AIL 447 ; Allahabad 

Bank, Bareilly v, Bhagwandas, 92 L C* 309 : 48 All^ 343 : A. L R. 1926 AIL 
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( 2 ). 
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receivbr’s powers over sons sharks. 

S. 28 these cases the ground of the decisiou is thii S. l\ I. In li 

(2). wide enough to include the father’s power of di^'\so^il and to iirikf* it tn ,t 
In the receiver, and that it is not necessary to pray ni ?iul thn cUdiniiinn 
of ‘property’ in section ^ (&) for this purpose (Ih In some other ra-^n . 
it has been held that the father’s power of disposal overjns sunk uilfne t 
in the family property comes within the scope of the fletmitioii of proper! v 
given in section 2 (1) (d), and that the Privy Council rase did not clecuir 
to the contrary (2). 

It may now be taken as settled law that it is not the interest of the* 
sons in the property but only the father’s power of disposal over the 
sons* interest that vests in the receiver (3). This power of the f lihtn is 
a conditional one and cai be exercised only when certain other ronditimis 
are existing and then also subject to certain limitations imposed by 1 Inidu 
law. Upon generd principles of Hindu law governing ilie rights of 
a father, his adjudication has only the effect of replacing him hv the 
ofHcial receiver. He may exercise all the powers which the father has. 
The leading Indian case on this point h Namin v* Sri Krishna Das 
(2). This case arose out of the same insolvency, out of which the previous 
leading Privy Council case arose. Their Lordships of the Privy Council 
held that the father’s power of sale for his debts exists only so long as the 
joint Hindu family property is undivided, that the capacity of the official 
assignee must also be similarly limited, and that the official assignee can 
exercise the power of sale subject to the same limitations. Even before 
the above pronouncement of Their Lordships of the Privy Council, it 
was held almost unanimously by the Indian High Courts both under the 
Presidency Towns and the Provincial Insolvency Acts that as the son*s 
share is liable to be attached and sold in execution of a money decree obtain- 
ed against the father alone and as the father himself can alienate the souls 
interest for the payment of his o vn debts not incurred for illegal and 
immoral purposes, the receiver can also in insolvency proceedings proceed 
to sell the son’s share in the property as well (5). Not only he can sell 
the son^s share, but he may also lease the whole property including the 
son’s share (6). Similarly he may claim all the rights over 

(1) Siibramania Aiya^a Krishna Aiyar supra ; Ralavookata Hoetbarania 
Official Eeceiver Tanjore supra, 

(2) Baji Rao v, Daulat Rao, A. I. E. 1930 Nag. 215 ; 12S L il 40 1 ? dmm\ * 
Gansa Ivalal a Ram Krishna, A. L R. 1937 Na^ 31 ; flaridrs a. IaUu Blmy 
55 Bom. 110 : 129 1. C. 153 : A. I R. 1931 Bom. 50. 

(3) Alagappa Ohettiar v, Kaniiapa Ohettiar, A. L R, lfl17 Mad. 942 : 
Bishwanatli Sao a Official Receiver, A. I R. 1937 Fat. IH5, overruling 
Nilkantha Narayan v- Bebendra Nath Ray, A. I R. 1930 Patna 115. 

(4) A. I R. 1936 P. 0. 277 : 17 Lah. 644 : 164 I. LI (i 

(5) Siddheshwar Nath v. Beokali Din, A. L R. J931 Oudli 1 : 147 L Cl 

642: 9 Luck. 304; Haridas v. Lalubhai, 55 Bom. lU): 12) L tl 153; 
A. I. R. 1931 Bom. 50 ; Rxm GImlam d, Kailasli Narain, 52 All 493 i 127 L 0. 
584 : A, L R. 1931 All 59 (1) ; Anand Prakash Naraindas p, Darilal, S3 All 
IS ' I* ’ Official Receiver Lahore v, Oiumanlai, 128 I* 0. 

’ Bhagwandas v. Lukhslimichaud , A. £ B* 1985 
Ali. 543 ; 155 X. 0. 661. (In this case it was also held that attaphmaat ol th# 
sotf s share is not necessary ; it is enough if it has been seized); Sat Namiii 
n.'Sn Krishna Das, 93 £ 0. 612 ; 7 Lak 376 : A. I B. 1028 LiL 264 con- 
firmed on appeal in Sat Narain t?. Sri Krishnadas, A. £ R. 1986 II C* 277 
mpta, 

. T W omtd Receiver of South Kanara, 139 1. 0. 8S8 ; 

A. I* M* 1933 Mad. 73. 
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the property as joint possession® except such rights as are in their 
nature personal to a member of the family such as the right to 
live ill the ^ family house or to share in the family meals (1). Similariy^ 
if the sons shares have been alienated and the alienation falls under 
section 53 or 54, the receiver may move the insolvency court to 
annul the alienation even in respect of the son's snare (2). As a father 
has no authority to eject his sons from the property so the receiver can- 
not claim exclusive possession of the property (3), In another case it has, 
however, been held that where the receiver has sold the whole property 
including the sons* shares and the purchaser is obstructed by the sons 
the insolvency court has jurisdiction to oust the sons from the property 
and place the purchaser in possession (4). 

Limitations to which the power is subject —As already stated 
the power of the father to sell the shares of the sons passes to the 
official receiver but ihe exercise of that power by him is subject to the 
same qualifications as it is in the father's hands. Thus if the share of 
the 'son in the property was attached before insolvency in execution of 
a decree the receiver cannot sell afterwards the son's share and defeat 
the rights of the attaching creditor (5). Again, the father can sell the 
family property, including the shares of his son, only so long as the family 
is undivided. The institution of a suit for partition by the sons against 
their father after the latter’s insolvency and before the sale effects a 
division in status of the family and the father’s power of disposal ceases 
from that date (6). Such a suit can be continued and maintained by the 
sons and they are prima facie entitled to a decree for partition though in 
effecting it regard will be had to debts which are payable by the father 
and are also binding oti the sons. Where the debts for which the official 
receiver has sold the property are neither illegal nor immoral, regard 
will be had to the equities of the purchaser from the receiver, to whom 
they will be alloted on partition if there are no other intervening superior 
equities (7). Where a sale deed executed by the official receiver conveyed 


(1) Official Receiver ol; Madras n. Kamchaiidra Iyer, 68 L 0. 898 : 46 
]\Iaci 54 : A. I It 1923 Mad. 55. 

(2) lliralal Champalal v. Fattehchand Parma^aud, A. L E.. 1934 Nag. 
271 : 152 L 0. 1026. 

* (3) bitarani v, licceiver of the estate of Earn Prasad, 137 I. C. 785 : 

A. Hi 1932 All. 353. 

(4) Sabbarayudu a. Satya Naidam, 143 L C. 833 : A. I. E. 1933 Mad. 

C09 (point not actually decided). ^ ^ 

(5) ({opal Krislmayya o. Gopalan, 111 I. 0. 505 : 5J Mad. 342 : A. L E. 

1928 Mad. 4791 ; Official Eeceiver, Ooimbaioro u Arunachalau Chettiar, 
130 1 0. 479: A. L li 1931 Mid. 118; Official Receiver, Coimbatore t?. 
Ariinaclialaii Chettiar (L. Ih Appeal), A. I. E. 1934 Mad. 217 : 14-8 L C. 787 ; 
Bondakpati Kan yak Maidava Venkataramayya, A. L E. 1936 Mad. 698 : 
1641.0*853? Official Eeceiver, East (iodaveri Raja Mundry Enpeiial 
Bank of India Rajamundry, A. I. R. 1936 Mad. 193 : 59 Mad. 296 : 161 1. C. 
726 ; pLiiipati Bubbarao d. The Official Eeceiver (raatim, A. I. K 1934. 
Mad. 427 ; Venkatarama Bastriar Official Eeceiver, A. I. E. 193 d Mad. 
255 (facts are peculiar) ; Eamla Bala Dasi v, Surindra Nath Oangiili, 
154 1 0. 449 : A. I. E. 1937 OaL 517. . ^ ^ . 

(6) Venkatarayaii 'a Kesawan Pattar, 114 I. C. 22o : A. I. R. 1929 Mad. 
778. ; Official Assignee Madras u Earn Chandra, 112 I. 0. 641 : 51 Mad. 
417 : A. I. li. 1928 Mad. 735. 

(7) Yenkatarayan Keswan Pattar* 114 I. 0. 225: A, I. E* 1929 
Mad. 778. 
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S, 28 only the right, title and interest of the insolvent fathoi in ri iniiit 
(2)* Hindu family and the minor son had obtained in a ^niit toi pariitinii a 
decree before such sale, it was held that the share oi the son in |)ropcTt>’ 
was not sold, the ground of the decision being that partition 

* decree the receiver could not sell the sons share (l). Ine recnivei^s 
power to sell the son’s share certainly ceases as soon as a par til inn suit is 
instituted, but it does not mean that the receiver cannot make aViiilahle the 
son’s share for payment of the father’s debts by taking proper procec‘diiigs 
(2). Such a power however does not terminate where the insolvent 
dies after his ad indication (3). It is submitted, with great respect, that 
this case is of doubtful authority in view of the hiibsaqueot Privy 
Councirs ruling in Sat Narain v. Sri Krishfta Das (4), 

The vesting of the father’s power of disposal in the nxanver does 
not bar a suit by a creditor against the other members of the family, 
even if the liability of the other members is based on a document execut- 
ed by the managing member himself. Thus where after liie adjiidicalioo 
of the managing member of a joint Hindu family, a creditor died a 
on a pronoti executed by the managing member and the suit was dis* 
missed against the insolvent and the offiicial receiver but decreed against: 
the other members of the joint family, it was held that the suit was 
rightfully decreed as it was only directed against the shares of the other 
members (5). 

For detailed treatment on the subject of a father’s power of dis* 
posal over the son’s interest, the reader may refer to Mulla’s Hindu Law# 
8th Edition, Chapter XIV, or any other standard work on Hindu Law, 

Insolvency of manager other than the father,*— On the insolvency 
of the manager of a joint Hindu family, when he is not the father* what 
vests in the receiver is the manager’s power to dispose of such shares to 
satisfy the just and proper debts incurred by him on behalf of the Joint 
family (6). The only difference between the insolvency of the manager 
of the joint Hindu family when he is the father and when he is only 
another adult member is that the powers of disposal in the latter 
case are more restricted. Otherwise the same principles which govern 
the vesting of the joint property on the insolvency of a father -manager 
apply to the case of insolvency of any other managing member of the 
family. 


The insolvency of a member who is not the manager.— The 
insolvent’s undivided share in the property of the joint family of which he 
is a member is property within the meaning of the Insolvency Act and 


(1) Nachi Miiiiiu Chettiar, v. Eaiuakkal, 1. 1 E. 1933 Mad. 475: 147 
I. C. 494. 

(2) Official Assignee, Madras Ram Ohanclra, 112 L Cl 541: 51 Mad* 
417 : A. I, K 1928 Mad. 735, 

T Baslieshar Nath Ooda, J33 I L\ 217 : 13 Lain mi : 

A, I E. 1932 Lab. 151. 

T A* 384 ; 164 1 0. 6 : 17 Lain 6^14* 

Bhmna Veeriah v. Uurivi Eaddi# 148 I 0. 831: A. I ll 1934 
Mad. 223. 

Marwari v. Dahlia, 143 L Cl 769 : A. I II 1933 Nag* 
Eamachaiidrappa, 114 LiL 315: 25 
•Wad. 246: A. 1929 Mad 166 Varadarajan y. SriniviBa Eito, 75 L 0* 
, 1924 Mad* 792* 



Property Nor divisible amongst creditors. 


209 


it vests in the receiver (i). The receiver can sue for partition of the 
share of the insolvent vested in him (2). He can also sell the right,, 
title and interest of the insolvent co-parcener in the joint family pro- 

perty without getting the actual share determined, the reason being 
that it can also be done in execution of a decree (3). As the member®s 
share alone vests in the receiver a creditor’s suit against the other 
members of the family is not barred in the ordinary civil courts (4). 
Again the court has no power to annul a sale in respect of the shares of 
members of the family other than the insolvent in a proceeding under 
S. 36, R L A. 19C7,(S. 53 R L A, 1920) (5). 

It is true that tlie^share of a co-parcenar vests in the receiver, but 
he does not cease to be a member of a joint Hindu family and still conti- 
nues as a member thereof. But once the share of the insolvent is 

divested of its character as joint family property, it cannot regain that 
character when it comes back to the insolvent on annulment. Under 
S. 37, P. 1. A, it reverts to the insolvent in his individual capacity so 
that if he is not alive on the date of reversion it will go to his heir-at-law 
and can be made available for the debts of the deceased (6) . 

^ Property of the in solvent which is not divisible amongesl his 
creditors. — We have seen that the general rule is that all that the 
insolvent has at the beginning of, or gets during the continuance of his 
insolvency, subject to some legal and equitable limitations and to 
certain limitations imposed by honesty (however little they may 

have hampered the insolvent), vests in the trustee. The subject of 

vesting of property acquired by the insolvent during the continuance of 
his insolvency (which is technically called after-acquired property) will 
be considered at length under sub-section 4, The subject of vesting of 
property which the insolvent has at the beguiaing of his insDlvency, i. e, 
on the date of the presentation of the petition for insolvency has been 
dealt with a,bove. The rules above stated are, however, subject to many 
exceptions which we proceed to consider under the heading given above. 

The following kinds of property are not divisible amongst the creditors of 
the insolvent : — 

(а) Property held by the bankrupt on trust or in a fiduciary capacity. 

(б) Certain rights, which are, by reason of the nature of the rights 
theiosalves defeasible on bankruptcy or modified by insolvency. 

(c) Property which is not liable to be attached and sold in execution 
of a decree under the Code of Civil Procedure, 1908, or any other enactment 
for the time being in force. 


(1) Lai Bahadur u Paspat Prasad, 74 LC, 301 : AJ.E. 1923 Oudh 154 : 26 

0. 0. , Natlnisa Pausa y. Mahadeo, 144 1. C. 117 ; A. L E. 1933 Nag 324. 

(2) Lai Bahadur v* Paspat Prasad? 74 1. 0. 301 : A* I. R. 1923 Oudhi 164 t 
26 0* 0. 384. 

(3) Nathumal t). Dinanath, 146 I C. 840 : 34 P. L. R. 1032 : A. L R. 
1933 Lab. 651. 

(4) Asa Hand u. Bishan singh, 131 1. G. 345 : A. I. E. 1931 Lah. 125 ; 
Nathusa Pasusa u. Mahadeo, 144 L C. 117 : A. I. R. 1933 Nag 324. 

(5) Palaniappa Mudali 0 , The Offlcial Receiver of Triohinopoly, 35 I. 0. 
610 : A. I. E. 1917 Mad, 414 (Compare Hira Lai Champa Lai t?. Patteh Ghand 
Pamanand, A. LR. 1934 Nag. 271:1521.0. 1026, where the father was 
the insolvent). 

(6) Lakshmana Chettiar t?. Sri Nivasa Aiyengar, A. I. B. 1937 Madt 
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S. 28 (</) By t/hy ooiniiiitii ! ivi *'l li m' h, i 

( 2 ). tolk>\\e(l ill IihUi 

(/) Suc'kparfe oi iho iusilMMirs |n » i il « ^ 

„ ior his maiiiieiiAiico ; aiul 

iii) certain rights of action. 

(e) Rights which are by their nature Mi h . 

Property held m trust or in fiduciary capacity I nik‘r 
Presidency-towns Insolvency and the English lUnkrn | i'' 

held on trust is expressly excepted from vesting in Uu‘ irus'is* h’ t’nn 
Acts themselves (i). The Provincial Insolvrrn v di nil Mjutaiti 
any such express provision but the law is the sunn i , tt i t pMiV’riy It is 
always been held not to pass to the tepn»stnititivc i! Kie « n dit us 
independently of any statutory provision to that i fin* wnird 

*Trust *’ is not to be understood in the strict sense of llie ft fin Inil iii< huifs 
cases where property IS held as executor or adniuiisiiator {i)* or in tinv 
fiduciary capacity (4) as bailee l5), factor or agent {in* suliriior {7h 
broker (8)i auctioneer (9), cashier (10), or the like caparitv. 

Trusts may again be classified as follows 

ii) Express trusts and trusts virtuie o#cii ; 

iii) Trusts created by the bankrupt on what was Ins own atibolulc 
property and 

(m) Trusts of agency in the subject matter of which the bantcropl 
has not the general, but only a special property. 

Express trasts.—* The subject of trusts is dealt with in thc^ Iiidiati 
Trusts Act, II of 1882, A trust is an obligation annexed to the ownership 
of property and arising out of a confidence reposed in and accepted by the 
owner or declared and accepted by him, for the benefit of another or of atv 
other and the owner. The person who reposes or declares the confidence 
is called the author of the trust, the person who accepts the confidence is 
called the trustee ; the person for whose benefit the confidence is accepted 
is called the beneficiary ; the subject-matter of the trust N called the trust 
property or trust money. The beneficial interest or interest of the 
ciary is his right against the trustee as owner of the trust property; and the 
instrument, if any, by whfeh the trust is declared is called the instrument 


(1) bee. 52, Pi L A. 1909. ; Sec. 38, B. A„ 1914. 

(2) See Winch v, Keeley, 1 T. R. 619, and Copman v. Hal lank 1 P. 

814 ; Banarasidas v, Bhagat Bam Chand, A, 1. E. 1934 Laliore 683 : liH L il 
550 , Hunter Rani Kaniz Abid, A. L R, 1935 1\ C. 104 ; liainappa 
Lakshmana Chettiar, 107 L C. 786 ; A. I Ii 1938 Mad 19(1 

(3) Ludlow -w. Browning, (1708)11 Mod* 138 ; 88 Ji li 950; KriHii riant 
achariar a Official Assignee of Madras, 55 Mad. 455 : 137 I CJ 571 : A. I, il. 
1932 Mad 256. 

(4) In the matter of Syed Kazim, 1927, 5 Rang. 73 : 102 RCl Ml! 
l.LR. 1927 Rang. 140, set aside on appeal, on facts, in U. Fo iiiiyin i;. 
Official Assignee, 117 I. 0. 51 : 6 Rang 689 : A. I. E. 1939 Rang 59 ; Mowttii- 
land and Australian Land Co., t?. Walson, 1881, 7 Q, B. D. 374, 

(5) Me Hallatt’s estate, 1879, 13 Oh. D. 696, (710-711) ; tfooririimugiiffi 
Kondan Asari t). Ohockallittgam Asari, A. I. R. 19W Mad 913 (F. B) S 129 
I 0 33 

(6) Taylor v. Plumer, 1815, 3 M and S. 662 : 146 E. E. 721. 

(7 Re Hallett’s estate, 1879, 13 Ch. D. 696. 

(8) Rss parte Cooke, 1876, 4 Oh. D. 123. 

M Re Cflttoai 1918, 1(® L. T. 310. 

' til) R^ Knlton, 1891, 8 Mor 69. ' 
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of trust (l). Where the legal interest or general and absolute property is 
vested in the bankrupt for the purpose of the trust and where the trust it- 
self is the origin of the legal ownership, not even the bare legal interest 
passes to the trustee (2). If the bankrupt has a beneficial interest In the 
trust^propertyj it passes to his trustee in bankruptcy to form part of his 
divisible estite ( 3 j. Thus the trustee’s right to be indemnified out of the 
trust property passes to his trustee in bankruptcy, but the latter may not 
out of that right make a profit for the bankrupt s estate and may only use 
the right of indemnity for the purpose of bringing about payment to the 
principal creditor of the claim against which he, the trustee, is indemnified 
(4). With reference to all trust property, it is to be noted that it is only 
property generally that can be earmarked as such that is excepted from 
vesting in the receiver. The Courts are however very acute m disting- 
uishing trust funds and will trace them, however much their character or 
nature may be altered, provided that that which is found in the possession 
of the bankrupt trustee can be clearly identified as the fruit of the trust 
property (5). It is not necessary that the trust money should be capable 
of being identified as a part either of the physical mass of money or of a 
balance standing to the credit of the defaulting trustee, where the proceeds 
of the trust property are deposited by the trustee in his general account. 
The leading English case on the subject of following trust money or money 
which IS the proceeds of trust property is Re Hallett's Estate , Id Ch. D. 
696. Section 63 and section 66 of the Indian Trusts Act are based on 
that case and they embody the general rules about following trust property 
into the hands of a third person or following the proceeds of trust property 
where it has been converted wrongfully into money. 

These sections may be quoted here with advantage. 

Section 63 , — Where trust property comes into the hands of a third 
person inconsistently with the trust, the beneficiary may require him to 
admit formally, or may institute a suit for a declaration, that the property 
is comprised in the trust. 

Where the trustee has disposed of trust property and the money or 
other property which he has received therefor can be traced in his hands, 
or the hands of his legal representative or legatee, the beneficiary has, in 
respect thereof, rights as nearly as may be the same as his rights in res- 
, pect of the original trust property. 

Section 66 »—WhQTe the trustee wrongfully mingles the trust pro- 
perty with his own, the beneficiary is entitled to a charge on the whole 
fund for the amount due to him. *’ 

Section 66 is subject to section 64 of that Act, but it is not neces- 
sary for our present purpose to consider its effect, tinder section 66, jt is 
important to observe that the right to follow the money or to claim a 
charge on the whole of that fund with which that money is mixed can only 


(1) Sec. 3, Indian Trusts Act* ^ -r. r 

(2) Morgan v, Swansea Urban Sanitary Authority, 9 Ch. D. 682, per 

Jessel, M. E* ; Mxp. Gennys, M. &. McA. 258.; Painter, 2 D. &. 0. ; 

Carvalho 0 . Barn, 4 B. &. Ad. 382 ; Houghton ti. Koenig* 25 L. J. 0. P. 218. 

(8) Si Thomas Hospital «?. Eichardson, 1910, 1 K. B. 271, p. 277. 


(8) 

W 


Gennings Mather, 1902, 1 K. B. l,(for the first part of the pro- 
position) ; Me Eichardson, 1911, 2 K, B. 705, (for the second part). 

Sayers, 5, Ves. 169 ; Taylor Plumer, 3 M. and S. 662 
Cooke, 4 Oh. D. 123 ; 0. Po Hnyin ti* Official Assignee, 117 I. G. 5 : 16 Bang. 
^9: A Ea929 Bang. 59. 
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arise when the inter-mixtute of it is wrongful. As far i can ividpe, 
the only exception to the general proposition which I have iint 

a real exception, but an apparent exception, for all cases where it has been 
held that moneys mixed and confounded but still existing in a iiKiss, piu- 
BOt be followed, may, I think, be resolved into cases where, alihoogn Ihcrc* 
may have been a trust with reference to the disposition of a particular 
chattel which those moneys subsequently represented, there was no trust, 
no duty in reference to the moneys themselves beyond the ordinary duty of 
a man to pay his debts. In other words that they were cases where tlie 
relationship of debtor and creditor has been constituted, instead ol Ihu 
relation either of trustee and cestui que trustf or principal or rt^ent f I), * 
If a trustee pays trust -money into his private account in no way dfstmg lu- 
shing or ear-marking them not only that the beneficiary will have a charge 
for it on the account but if he (the trustee) afterwards draws geucrailv on 
the account for his private expenses, his drafts would primarily be asrnheci 
to that portion of the fund which was in every sense his own, and he 
would in the absence of evidence that he intended a wrong* be deemed to 
have intended and done what was right and if the acts could mot in that 
respect be wholly justified, they would be deemed to be just to the utmost 
amount possible (2). This presumption that the bankrupt has expended 
his own moneys or property for his own purposes rather than trust moneys 
or property, may be regarded as an estoppel against the bankrupt which 
binds the trustee for his creditors. Where the agent of some brewers who 
was supplied with money by them for the purpose of purchasing barley 
to be converted on his premises into malt for his employers, in 
fact misappropriated the money so supplied to him and 

purchased barley and ready made malt on credit, and then became 
bankrupt, having a large quantity of such barley and malt in his 
possession, but a less quantity than he ought to have had if be had properly 
expended the money entrusted to him, it was held that as the agent could 
not have set up that he has purchased for himself and not Tor his employers 
similarly the trustee in bankruptcy could not set this up and deny the right 
of the employer to the barley and malt found on the premises (3). The 
presumption also prevails against the principle laid down iiti Clayton^s 
case (4), which is that the moneys drawn out would be applied to the moneyt 
paid in the order in which such moneys happened to have been paid in (S), 
As between the two cestuis que trustent, whose money the trustee has 
paid into this own banking account, the rule in Clayton’s case applies 
so that the first sum paid in will be held to have first been drawn out (6). 
The presumption, however, does not extend into a presumption that 
after wrongfully drawning from the fund what by virtue of that presump* 
tipn must be deemed to be trust money, the trustee in paying money into 
the fund must be deemed be making good his defalcations. To illustrate, 
if A s account be hundred rupees in credit and he pays into itone thousand 
ruji^ees held on trust for B, and on the following day draws out and spends 


(1) Be Hallett^s estate, 13 Cfa. D. 696, per Jbesiger, U J. E 723. 

(2) Frith^. Oartlaud,34L.J. 0h.301? Pennell ' u. Be fell, 23 LJ* CL 

estate, 13 Ch. B. 696, 777 ; Gibbert o. Gonard, 64 L J* GL 
439 ; Ba Biakeway and Thomas, 52 L. T. 630. 

(3) Harris Truman, 9 Q. B. D. 264. 

(4) 1 Mer 672. 

T» dissenting from and not followinf 

P^neJl Uf. Beffell 23 B. J. Ofi. 115 and Brown a Adams 1 j,E» 4 Oh* 764 wb$m 
mmmty was held, 

(6) Be Stenning, 1895, 2 Oh. 433. 



ASSIQWM ©« 


for himself 1099 rupees^ and the next day pays in two thousand rupees 
of his own monieSj B*s charge on the rupees two thousand and one is a 
charge for rupee one only (1). The bankrupt may have property vested in 
him in his capacity as executor, administrator, and trustee in bankruptcy 
Such property does not pass to the bankrupt*s assignee in bankruptcy (2). 

Trust properly may be affected by the doctrine of reputed 
ownership. — For that see commentary under sub-section (3) of the section. 

Trusts created by the bankrupt on what was his own abso- 
lute property — A similar rule prevails where the bankrupt does not 
acquire the legal ownership for purposes of the trust, but retaining the 
legal ownership has divested himself of all or part of his beneficial interest* 
If the bankrupt has become a bare trustee, the legal estate only will remain 
in the bankrupt and nothing will pass to the trustee in bankruptcy (3). 
But if any beneficial interest, whether ascertained or not, remains in the 
bankrupt the legal interest will pass to the trustee in bankruptcy subject 
to the trust (4). 

Under this heading come what are called equitable assignments or 
specific appropriations. As to whether there has been an equitable assign- 
ment or the creation of an equitable interest by the bankrupt or whether 
particular goods or chattels have been specifically appropriated so as to 
create such an interest is essentially, though not always easy to determine, 
a question of fact depending upon tne intention of the parties and the 
circumstances showing how far such intention has been carried out. 

In considering whether there has been specific appropriation of any 
goods, property, money, debt or any other thing for a particular purpose, 
the following matters are relevant, namely ; — 

1. Nature of the property. 

2. In whose possession that property is at the time of the alleged 
appropriation ? 

3. Whether that appropriation is revocable or when it becomes 
irrevocable. 

4. Circumstances which indicate the fact of appropriation. 

Again there is a difference between cases wlfere there is an antecedent 
‘contract to appropriate and the appropriation is made in pursuance of that 
contract and those where there is no certain antecedent contract to 
appropriate. 

When there is a contract to appropriate, charge, or hold in trust 
ipemfio property or a specific debt or fund, the contract operates forthwith 
as an 'assignment in equity. It is immaterial as to the person in whose 
possession the property may be, as no notice, where it is in possession of 
the agent or debtor or trustee for the bankrupt, is necessary (5), Where 


(1) See Roscoe James, Ltd., u. Winder, 1915, 1 Oh. 62. and William's 
Bankruptcy Practice, 14th Edition, pp. 243. 

(2) Ludlow u. Browning, 11 mod 138 ; 

(8) Winch a Keelev, 1 T. E. 619 ; Boddington Gastelli, 1 E. A B. 879. 

(4) Parnhm u. Hurst, 8 N. & W. 743 ; Gastelli u. Boddington, 1 E. & B, 
66 ; Carvalho d. Burn, 4 B. & Ad. 382. 

(5) Eodick t?. Gandell, 1 DeG M. & G. 763 ; Burn t?. Carvalho, 4 MyL & 
Or, 6Sfo ; Alexander t?. Steinhardt, Walker & Co., 1903, K. B. 201; Palmer v. 
Carey. (1926) A. C. 703. 
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S. 28 the property, debt or fund is aot specific the bankrupt must, iti .inler to 

(2). constitute an assignment in equily, by overt aot, spe.iilv the Mjhioot 
matter of the assignment in some manner as by posting an order to t!ie 
debtor or agent (1). Where the property is in the possession of the 
bankrupt or his agent and he appropirates it in put< nance of an antecetit*'it 
contract to appropriate, it is not necessary to give notice to the appropn- 
atee of the apprspriation as his conseit will be assamad to that which is 
to his advantage (2). Whether there is an antecedent contract to appro 
priate or not is a question ol Uct. Such a contract must be distinguished 
from a mere representation of the bankrupt’s means of paying ulf Ins del^t 
specifying when a particular debt shall be paid. Where a perso'i who wrus 
indebted to a bank agreed with the bank’s manager to as sign to the bank 
his interest in certain goods, then deposited with ;i third party for sUe, it 
was held that there was a complete equitable assi'jnraent of the goods to 
the bank (3). But an agreement by A to apply money to be advanceil 
to him by B in the purchase of goods, to sell those goods and to pry the 
proceeds of the goods into B’s bank account, does not amount to an 
equitable assignment either of the goods or the proceeds, and B will not be 
entitled on A’s insolvency to a charge either oa the goods or on the 
proceeds of goods in the hands of A at the time of insolvency (4) Similar* 
ly it has been held that the representation made fay the New Orleans Bank, 
the drawers of a bill of exchange on a Liverpool Bank, at the time of the 
sale of the bill to Louisiana Bank, that the bill was expressly or especially 
drawn against funds of a larger amount already remitted to the 
bank at Liverpool, did not constitute an equitable assignment 
of an equivahnt amount of such funds, so as to entitle the Louisiana 
Bank to have the funds in the hands of the Liverpool Bank appropriated 
on the bankruptcy of the New Orleans Bank to meet the bills, even 
though the Liverpool Bank bad, both at the time of the representation 
and of the bankruptcy, sufficient funds of the New Orleans Bank 
so to do (5). Again, there is a distinction between a promise to pay out of a 
specific fund and A promise to pay when that fund shall be received. 
A promise to pay money when the debtor receives a debt due to him 
from a third person does not constitute an equitible assignment (6). In 
the case of an antecedent contract notice is not necessary, still it is in the 
interest of the assignee to give the notice of assignment to the debtor or 
the holder of the fund — 

{/) to prevent the debtor from paying the assi gnor, 

(tO to prevent a subsequent assignee from gaining priority by giving 
notice (7); and 

{Hi) to prevent the operation of the reputed ownership clause where 
the debt assigned is a trade debt. 

A cheque is not an equitable assignment of a part of the drawer'.s 
balance at his bankers (8). An order given by debtor to his creditor 


(1) Exp. Adams, 26 L. T. 0. S. 96. 

(2) Exp. Imbert, 1 DeG & J. 152 ; Thayer v. Lister, 30 L. J. Ch. 437. 

(3) London & Yorkshire Bank o. White, 1895, 11 T. L. R. 570. 

(4) Palmer o. Carey. 1926 A. G 703. 

(6) The Citizen’s Bank of Louisiana v. The Bank of New Orleans, L. R. 6 
H. L. m 

(&} Me Kegaw, L. E. 4 0. P. (1926) 666. 

* (T) Ileario Hall, 1833, 3 Russ. 1 : 33 E, R, 475 ; Marchaut o. Morton, 
toown and Go., 1901 2 E. B. 829, 

rav „ Ttnw.f.a,. T. T?, Ift Ti!n 74.. 
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upon his debtor who owes money to him or holds a fund belonging to him 
directing him to pay the fund or the money to his creditor^ creates a 
valid equitable charge upon such moneys or funds (l). The assent of 
the parly whom the order is given is not necessary (2). The order must 
be upon the debtor or upon the person holding funds of the giver of the 
order A letter addressed by a person to the solicitors of the debtor 
authorising them to receive the money due to him from the debtor and 
requesting them to pay it to his creditor does not amount to an equitable 
assignment, though the solicitors may promise the creditor to pay the 
money to him on receiving (3)* It is also necessary that the order must 
specify the fund out of which the payment is to be made in order to make 
it sufficiently identifiable (4). Such an order is irrevocable (5) and is 
also not revoked by insolvency (6), 

Where there is no antecedent contract to appropriate.— Where 
there is no antecedent contract to appropriate an appropriation in consi* 
deration of an existing debt from the appropriator will, if communicated to 
the creditor, be irrevocable because he may have foreborne to sue in conse- 
quence (7). It is necessary that the appropriation should have been com- 
municated to the person for whose benefit it is made. Till then it is 
revocable and if insolvency supervenes before such communication is 
complete, there is no valid appropriation enforceable against the trustee 
in bankruptcy. Thus an order to appropriate to an agent is a mere 
mandate from a principal to his agent, unless it is communicated to the 
creditor for whose benefit it is made and is revocable (8). Where a debtor 
executed a deed of assignment of all his property for the benefit of his 
creditors in pursuance of a resolution passed previously at a meeting of 
the creditors, it was held that the deed was revocable till the fact of the 
execution had been communicated to the creditor (9) . On the same 
principle a legal conveyance to a trustee who is himself a beneficiary 
seems to be irrevocable even it be not communicated to the other bene- 
ficiaries {lOj. And the order, the communication of which by the benefi- 
ciary renders it irrevocable, must be directed to the person in whose 
hands is the fund charged (11). The assent of the person for whose benefit 
the appropriation is made is also necessary, though, in the absence of 
evidence to the contrary, such assent will be pmsumed, since the appro- 
priation is for his advantage (12). His dissent may, however, be inferred 
tram bis conduct (13), or after long delay in assenting after notice (14). 


Eodick a (landel, 1 DebS. M. and Q. 763, 777-778 : 42 E. E. 749, 754. 
_ parte KSouth/ 1818, 3 Swans. 392: 36 E. E. 907; Morrell ti. 
Wooten, 1852, 16 Beav. 197 ; 51 K E. 753. ^ ^ 

Eodick (irandei, 1 DeG*. M. and G. 763, 778 ; 42 E. E. 749, 755. 
Percival v. Dunn, (1885) 29 Oh. D. 128. 

Fisher a Miller, (1823) 1 Bin. 150 : 130 E. E. 61. 

. •v'rr TT 1 n i rkno < 


(4 

(5 

(6j 

(7) 


dier, UOZiu; l om. xyu ; X.JV xv. 

Alexander -y. Steinhardt, Walker and Coy., 1903, 2 K. B. 208. 
Hodgson y. Anderson, 3 B. and C. 842 ; Eanbon u. Aniaro, 5 Ufa. D. 


(8) Scott u. Porcher, 3 Mer. 652 ; Morrel Wooten, 16 BeaVe 197 5 
Garrard Lauderdale, 3 Sim 1 ; Hill v* Boyds, L. E. 8 Eq. 290. 

(9) Ellis and Go., v. Cross, (1915) 2 K. B. 664, 

(10) Hobson 45 . Thelussen, L- E. 2 Q. B. 642. 

(11) Bell 0 . L. and N. W. Railway Guy., 15 Beav. 548. 

{l2) Siggera Evans, 6 E. and B. 367. 

(18) Garrard a Lauderdale, 3 Sim. 1. 

( 14 ) Gould V* Robertson, 4 Deg. and S. 509. 
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RULE IN EXPARTE WARING. 


S. 28 Rule in Ex parte Waring.— To the rule ihat to constitute an 

(2). quitable assignment there must be privity between Uie assiftnor and 
assignee either by contract or by an estoppel there is one exception, 

namelyj the well known doctrine known a*: the rule in Exp. Wariinj {!)« 
It was there held that where both the drawer and acceptor of bills 
become bankropt, and as between the drawer and acceptor funds have 
been specifically appropriated to meet the bills, the bill holder, although 
in no way privy to or cognizant of the appropriation* is entitled to enforce 
the appropriation not on account of any equity in themselves, but of 
the necesssities connected with the administration of the two insolvent 
estate^, and the equity as between the insolvents* The principle is 
an extension of the principle that the joint estate shall be appropriated 
primarily to meet the joint liabilities and the separate estate to meet 
the separate liabilities See Section 61. The bill-holder in the leading 
case could sue on the bill the drawer as well as the acceptor 
and had a right of proof in the insolvency of both of them. He would 
be entitled to the securities only to adjust the equities between the 
administration of the estates of the drawer and the acceptor. It is 
therefore necessary that both the drawer and the acceptor must be 
insolvent (2). It is not necessary that there should be judicial insoT 
vencies. It is sufficient if both the estates which are being administered 
are really insolvent (3) ; but they must both be under judicial adminis- 
tration (4). If one of the estates is solvent the rale is not applicablas 
because the bill-holder gets paid in full by the solvent person who is 
liable on the bill. If the drawer is solvent and pays, the security must 
be restored to him. If the acceptor is solvent and pays, he is entitled 
to realise the security and to indemnify himself out of the proceeds. 
It is also necessary that the bill holder should have a right of proof 
against both the estates or, in other words, both the drawer and the 
acceptor should be liable to pay the debt due on the bill to the bill* 
holder. This is what is called a right of double proof. If the drawee 
to whom the securities are remitted refuses to accept the bill, the 
acceptor is not liable, there is no right of double proof and the rule 
does not apply (5). But it is not in every case where there is a double 
insolvency and a double right of proof that this doctrine is applicable* 
There must also be something which the administrator of one insolvent 
estate is entitled to call upon the administrator of the other insolvent 
estate in whose possession it is to realise for the purpose of meeting 
their common liability (6), i.e. there must be securities properly appro- 
priated and ear-marked for the payment of the bills. Where a consignor 
directed his consignee to place the invoice pi ice of goods to bis 
credit and the bills drawn against them to his debit such a direc- 
tion does not amount to an appropriation of the goods to protect the 
bills (7) ; but a direction to the consignee to apply the proceeds of 
goods in a particular way may amount to an appropriation as the 


fl) 19 Ym. 345. 

(2) Towles V, Hargreaves, 1853, 8 DeG. M. & G* 430, (450) : 43 E* E. 
169, m 

(3) Towles a Hargreaves, 3 DeG. M. & G. 430 ; Be The Newzoaland 
Bank, L* E. 4 Eq. 226 ,* Hxp. Alliance Bank, L, E. 4 Ch. 423. 

(4) Exp. Gomez, L. E. 10 Oh. 639. 

(5) Vaughan a Halliday, L. E. 9 Oh. 561. 

(6) Mxp. Lambton, L. E. 10 CL 405. 

(7) Mxp. Banner, 2 CL D. 278* 
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consignor still remains the owner of the goods (1). The rule will only 
extend to remittances which remain in specie at the date of the insolvency, 
the foundation of the rule being the right of the remitter to have 
such remittances applied to the purpose to which they were appropriated — 
a right which accrues at once on the insolvency of the remittee, even 
though he may have been entitled while solvent to deal with them as 
he pleased (2). 

^ The rule applies even where the appropriated property is iii-« 
sufficient to meet the debt — The rule in Ex parte Waring was held 
applicable by Lord Cranworth, in Powles v. Hargreaves (3), to all cases 
where the appropriated property may be equal or more than sufficient 
or insufficient to meet the debt due on the bill This case was, however, dis- 
approved by Lord Selborne in the Royal Bank of Scotland v. The 
Commercial Bank of Scotland (4), a case in which the only question 
to be decided was whether the rule in Exp. Waring applied to an 
administration in Scotland and it was held that it did not. In the case 
of insufficient securities, bill-holders who have had the benefit of the 
rule are entitled to prove for the balance after deducting the amount 
realised by the appropriated securities against the estate of the drawer 
and the acceptor pari passu with the other creditors (3). When the 
benefit is received after proof, the proof must be proportionately reduced 
and the dividends on the excess returned (6). 

The application of the rule is not confined to the case of holders 
of bills of exchange only. It has been applied in favour of the drawer 
and holder of a bill although the insolvent depositor of the security 
was not a party to the bill, but only liable to the drawer for the price 
of goods sold by the drawer to the depositor and paid for by bills in 
respect of which the drawer was covered by the deposit of short bills ^ (7). 
This case shows that the rule will apply to all cases where a joint 
administration of the two insolvent estates is impossible without it and 
this is always so where there are two or more insolvents liable in 
respect of the same contract and one of the insolvents has deposited 
with another securities to meet the joint liability. 

Where two firms enga^jed in a joint transaction for the purchase of 
cotton for sale on joint account, and the joint acdbunt was to be paid for 
by the proceeds of bills drawn by one firm upon the other, it was held that, 
although the rule applied so as to entitle the bill holders to have the cotton 
which happened to be in the hands of a trustee of the estate of one of the 
firra^ specifically appropriated to meet the bills, this right was subject to 
the right of the joint creditors of the combined firms to have the cotton, 
which was part of the ioint estate of the combined firms, applied to the 
payment of their debts (8). 

Distinction between the English and the Indian laWt— The 
Indian kw is the same as the English law but for the difference that, in 


(l) Em* Banner, 2 Ci. D. 278, per Mellish, L. J. at 289. 
2) Exp. Pever, (No. 2), 14 Q. B. D. 611. 

(3)3Dea M.&G.430. 

14/ 7 App. Oases. 366. 

® City Bank u. Luokie, L. E. 5 Ch. 733, 778. 

(6) Me Barned’s Banking Go., La E. 1(3 Ch. 198. 

7} Exp. Smart, L. R. 8 Ch. 220. 

(8) Exp. Dewhurst, L* E. 8 Oh, 965. 
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SUBJi'Cl-MAtThK OF AN iMJt’irAHLK A<!‘ it'AM' ' ' 


S, 28 cases governed by the Transfer of Property Act, an ciimtahlt' as if.'unii‘nl 
(2). of a chose inaction can be effected by a written uistswmcnt unK (S'. 

Subject matter of an equitable assignment.— In a Urji.* nrij nity 
of cases the subject-matter of an equitable assignniesit is g funds 
or book debts. In order that there may be a present transfer of num’st 
it is necessary that the property assigned should he- in cM-teiu’e dti the 
date of the assignment. A man cannot therefore assign wli.it hu' na 
existence in equity or at law, but a man can contract to assign pn.,niiv 
which is to come into existence in future. And in equity sut h a nmfr.ict 
operates as an equitable assignment as soon as the property cmitra! tei! to 
be assigned comes into existence. In order that a lontr.wt to 
furture property may operate as an equitable assignment «m the toimng 
into existence of that property, it must purport to confer an interest in it 
immediately by its own force and without the necessity of any future tut 
on the part of the assignor on such property coming into e.xistenre (.!). 
Again the property must be sufficiently described in the contract so that 
it may be identifiable when it comes into existence. The identilication of 
the property is, however, necessary at the time when it comes into existenct!-, 
it may not be identifiable at the time when the contract is made (3), An 
assignment of future book debts which might during the continuance of 
the security become due and owing to the mortgagor, though not limited 
to book debts in any particular business of the mortgagor, is an assignment 
of property that can be identified and passes the equitable interest in took 
debts arising after the mortgage whether in the business carried on by the 
mortgagor at the time of the mortgage or in any other business (4). A 
contract to assign future property is to be distinguished from a mere 
license to seize property, a mere license to seize future property will not 
be construed as an equitable assignment of that property (5), The 
reason is that in the case of a mere license the licensee does not acquire 
any interest in the property until the license or authority is executed and 
the property is seized (6). 

If the property in respect of which there is a contract to assign 
comes into existence prior to the insolvency of the assignor, the equitaWe 
assignment is complete before the insolvency and is valid against the 
trustee (7). Where the property comes into existence after the commence- 
ment of the insolvency but before the discharge of the insolvent, we have . 
to see as to whether the right of the assignee to claim the property had 
become due before insolvency or not. If this right also accrues to the 
assignee after insolvency of the assignor, he has no right to the properly. 
Thus where a debt falls due after insolvency, the assignee has no right to 
. it (8). Where a debt or liability becomes due before insolvency, though 

it may be payable in future, a point of time which may take place after 
insolvency, the assignment is complete as soon as the debt or liability 


(1) Section 130, Transfer of Property Act, 1883, 

(2) Holroyd o. Marshall, 10 H. L. 0. 191 : 11 E. E. 999. 

(8) Be Olarke, (1887) 36 Ch. D. 34a 

(4) Tailby o. Official Eeceiver, (1883) 13 k. C, 523. 

(5) l^eve 0. Whitmore, (1^) 33 L. J. Ch. 63. 

(6) Eeeve u. Whitmore, (18M) 33 T. J. Ch- 63 ; Thompson ». Cohen, 
(1872) 41 L. J. Q. B. 221 ; Cole «, Kernot, (1872) h. E. 7 Q. B. 534. 

(7) See WMlis, 1902, 1 K. B./719. 

(8) NichoUs^8^) 22 D. 7©; Witoot «. AJtPh, 1897. 1 Q.B. 
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comes into existence though it may not be enforceable till after 
insolvency (1). 

The question of specific appropriation or equitable assignment is a 
question of fact. The question whether or not there has been a specific 
appropriation depends upon the facts of the case, the course of dealing 
between the parties and the mercantile usage. In all cases the court will 
require very strong evidence in order to hold that there has been a specific 
appropriation in any case (2) A very important test will be whether the 
remittee is, under the circumstances, entitled to deal with the remitted 
goods or bills or their proceeds as his own, and thus become a mere debtor 
to the remitter for the amount. The allowance of interest by the remitee 
to the remitter on the amount of the remittances would be a strong circum- 
stance to lead to such a conclusion, and the remitter will in such case be 
left to his ordinary remedy by proof for the amount of such of the remitt- 
ances as have been disposed of before bankruptcy (0. So far as bills 
and goods remain in specie at the date of the bankruptcy of the remittee, 
the court will order them to be applied to the purpose for which they were 
sent forward, even though the circumstances do no amount to a specific 
appropriation and this shall also be true of the proceeds of the goods or 
bills which have been sold or disposed of before the bankruptcy of the 
remittee, provided such proceeds can bs distinguished (4). The mere 
fact that the merchant has drawn upon a bankrupt for the price of goods 
will not give him a right to insist on the appropriation of the goods to 
the payment of the price, even though the goods remain in specie in the 
hands of the bankrupt at the time of the bankruptcy; nor a trustee in 
bankruptcy, by receiving goods sold on credit after the bankrupty, create 
any trust in favour of the vendor or consignor (5). The appropriation of 
goods to cover acceptances as between drawer and acceptor will not give the 
holders of the bills a lien on the goods so as to make the acceptors trustees 
for them, and they can only prove m the bankruptcy of the acceptors for 
the balance remaining after application of the goods to satisfy the 
acceptances (6), 

Trusts where the bankrupt has a special, as distinct from a 
general property. ---This is the third class of trusts which we have to con- 
sider. These are trusts of agency which arise from the employment of a 
bankrupt by others for a particular purpose, just as for example a factor, 
iauctioneer, broker, banker and so on. In such cases the interest of the 
bankrupt In the property is limited by the purpose for which he has been 
employed and for which the goods, property or money has been sent to 
him. One kind of special property which arises from this relationship !s 
that in which the bankrupt has a lien on the goods or property and 
which he could enforce against his principals, had he remained solvent. 


(1) Be Davis and Go., 1889, 22 Q. B. D. 193 ; parte Moss, (1885) 14 
Q. B. D. 310. 

(2) Phelps V* Comber, 29 Ch. D. 813 ; Brown Shipley and Co*, p. 
Kough, 29 Oh. D. 848 ; David Sassoon v, National Bank of India, 7 S. L. R. 
61 : 21 1 0. 620 (There was a charge over goods, but, as they were not 
ascertained and set apart according to the terms of the contract, the preferent- 
ial claim was disallowed}# 

(3) Be Broad, 13 Q. B. D. 740 ; Exp. Dover, 13 Q. B. D. 766. 

(4) Broad, 13 Q. B. D. 740; Exp. Dover, 13 Q. B. D. %^\Exp. 
Dover, (Io.2), 14 Q. B. D.611. 

(5) Exp. Whittaker, L. E. 10 Ch. 446. 

^6) Banner Johnston, D. B, 5 H. L. 157. i 
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S. 28 These relationships shall be separately treated for ronwincnirp ot 

(2)* discBssion. 

Commissioe ageat or factor.— Goods may be entrusted by other 
* persons to a commission agent or factor for sale In respect of such goods 
he Is only a bailee and holds the goods for his principal in that fidaciary 
capacity (l). On the insolvency of the factor or the agent the goods if 
in existence on the date of the insolvency, will not pass to the receiver 
blit will remain the property of the principal. If they have been already 
sold but the purchase money is not received before insolvency the piinripal 
has the right to recover the price from the buyer and not the rereivff* 
If the goods have been sold and their price also received by the agent 
before the commencement of the insolvency, and it has been kepi separate 
or can be otherwise distinguished the sale price shall belong to the 
principal. If after the receipt of the price, the agent lias invested it in 
other goods those goods will belong to the principal (2). If the price has 
been received by the bankrupt and was not ear-marked the principal has a 
mere right of proof (3). When the sale price has been mixed by the agent 
with his own money, the principal has no right to follow the money as, 
according to the ordinary course of business, such intermixture is not 
wrongful and on such intermixture merchants voluntarily become 
creditors and not cestue que trustent of their factors (4)* The specia! 
property in the goods which the bankrupt has lien for his cominissioii 
and other charges etc ,) vests in the receiver and he can exercise it or 
enforce it against the principal 

Brokers — The case of brokers stands on the same footing as that 
of an agent or factor. Stockbrokers need, however, special consideration* 
By the rules of the London Stock Exchange, when a member is declared 
a defaulter, contracts made by him for the next settling day for the 
purchase and sale of stocks and shares are closed by a person called the 
official assignee, appointed by that body, at the market prices at the time 
of the default. Those members who, on that footing, owe differences upon 
their contracts with the defaulter are bound to pay those differences to the 
official assignee and the official assignee is bound to employ the money 
thus received by him in paying to those members to whom on the same 
footing differences are duIS upon their contracts with the defaulter, the 
differences so due to them. The artificial fund so created is a trust with - 
the official assignee as the trustee and it does not pass to the trustee in 
bankruptcy (5). The trust is however limited for the purposes of paying 
off the stock exchange creditors. If there is a surplus after such payment 
this will form part of the general assets of the bankrupt and belong to the 
trustee (6). 

When a member of the Stock Exchange is declared a defaulter, all 
his assets are transferred to the official assignee of the Stock Exchange 


f^l) firm of Gianchand Lila Earn, in the matter of, 131 1.0. TO5 : A. I li 
1931 Smd 70. 

« ^ 5 Sw part$ 

Severs, 1800, 5 Ves. 169 : 31 E. fe. 628. 

0^5 Godfrey 0. Pur80, 8 T. Wm» 

86 ; Siiott ^ Surman, (1742) Willes, 400. 

(4) frith 0. Cartland.84 L. J, Oh. 301 ; feaBell ft Deffelt, mh.1. Oh. 
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and this assignment is an act of bankruptcy (I). Such an assignmentj S. 28 
unless invalidated by bankruptcy proceedings, is valid against persons who (2). 
are not as well as those who are members {2h On the bankruptcy of the 
defaulter the assignment becomes void except to the extent of the artificial 
fund which is a trust. Proceedings in the stock exchange liquidation do 
not prevent the creditor of the defaulting member from suing him for the 
balance of the accounts after giving credit for dividend received (3), or 
from presenting a bankruptcy petition founded on such balance. 

Where brokers were employed by a customer to purchase securities for 
him, the arrangement being that on each occasion they advanced him part 
of the purchase price, and he paid the margin in cash or in account, and it 
was also part of the arrangement that the money so advanced should be 
obtained by the brokers from their bankers on deposit of the customer s 
security so purchased, but the brokers pledged their customer's security 
and their own generally with their bankers as cover for their own over- 
draft, and on the bankruptcy of the brokers, the bank paid themselves by 
selling -the securities of the broker's customer and handed over the 
surplus securities in their hands to the trustee in bankruptcy it was held 
that, by analogy to the doctrine of marshalling, the customer was entitled 
to have the surplus securities in the hands of the trustee applied towards 
the satisfaction of the balance due to him from the brokers on the account 
between them (4). Where securities or a sum of money are handed to 
the broker for a specific purpose, the ordinary rule will apply and they 
would belong to the customer (5). 

Auctioneer. — An auctioneer is an agent of the person who sends him 
goods for sale. In the absence of any usage or any evidence of an 
agreement by which the principal becomes the creditor of the auctioneer, 
the presumption is that the principal looked for payment of the goods 
to the price thereof and not to the general credit of the auctioneer. 

Where an auctioneer receives the purchase price of goods sold by him 
and the money can be traced in his hands, the price, less commission, 
must be handed over to the vendor by the trustee of the auctioneer’s 
estate (6) And it appears that if the money obtained by the sale of the 
goods is mixed by him with his own moneys, the principle enunciated in 
Re Bailees estate^ 13 Ch. D. 696, in regard to following trust money 
shall apply. ^ 

Bankers. — The ordinary relation between a banker and his customer 
is that of a debtor and a creditor. From the moment the customer sends 
money to the bank, it becomes the property of the bank which becomes 
indebted lo his customer to that extent. Thus money paid into current 
account (7), or as a deposit for a fixed period (8), is money lent by the 

(1) Tomkins i?. Saffery, 3 A. 0. 13 ; Richardson v. Stormolt, Todd & 

Co., (1900) 1. QtB* 701, atpage 711, Collins, L. J. ; Ponsford, Baker & 

Co., t?. Union of London & Smithes Bank, Ltd., (1906), 2 Ch. 444, p. 450. 

(2) Richardsop tj. Stormolt, Todd & Co., (1900) 1 Q. B, 701 ; Lomas v* 

Craves & Co., (1904), 2 K B. 557. 

(8) Mendelssohn 0. Ratcliff, (1904) A. C. 456. 

(4) Me Burge, Woodall & Co., (1912) 1 K. B. 393. 

i6j King 0. Hutton, (1900) 2 Q* ^04. 

16) Me Cotton deceased, 108 L. T. 311. 

U Foley 0. Hill, 1848, 2 H. L. 0. 28: 9 E.R.1002; jSe Agra and 
Bank, 1S7, 36 L. X Oh. 161 , Eso parte Lloyd, (1904) 91 L. T. 666. 

(8) Official Assignee of Madras 0. Ram Chandra Aiyer, (1910) 33 Mad. 134 
1#, i4H42 : 6 L 0. 874 ; Official Assignee of Madras 0. Smith, 1909, 32 Mad.t 

• 6 : ttan% 
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S. 28 customer to the banker. But money deposited for sifp nisloclv milv and 

(2). nothing else is money held by the banker ta a fidno’arv (npicflv II). A 

simple demand for payment does not transform the banker iiPo a trustee 
• and, if the banker fails before payment, the cmtamer will only lure a ri^fht 
of proof for the amount due to him (2). 

Where a person pays money to a bank not n depooior iiilo 
his current aocouot but with a direction for appiyina ii in a specific 
manner, different considerations will arise. If Che hanker stop^*' pavirioiil 
before taking any steps towards applying it to purpo'-'o the payer 
cannot recover the money paid but has merely a right of proof as a 
general creditor 13). If the money has been applied as dircrteJ tn* tin* 
banker has taken some step so to apply it and has by doing rnased 
to be merely a debtor in respect of that money, it will mii pin^ 
to the receiver in the banker s insolvency. It is necessary that 
towards the application of the money as directed should have been taken ; 
mere consent on the part of the banlor that he would applv the 
money as directed is not enough (4). It has been held l)y the Madras 
High Court that where money is sent to a banker with instructions to 
pay over the same to another parson who has no aeount with t'he hanker 
and the banker writes to that person stating that he has placed the 
money to his credit (5), or that he held the money in suspense acroiint 
pending mstructions from him (6) , the banker holds the amount not as 
a banker but in trust for that person* 

Where the customer, instead of sending cash money sends bills or 
cheques to the bank, it ts a question of fact whether the banker bPCi)mes 
an agent or a debtor in respect of such bills to the customer* If the 
bills are remitted for a particular purpose, they do not pass to the hanker^s 
trustee in bankruptcy (7) Where the bills are not sent for a particular 
purpose the question for decision in each case is one of fact rather 
than of law, that is whether the bills were received by the banker as 
agent or as purchaser* Where the bills are sent generally for discounl (8), 
or where the bills counsisc of instruments payable on demand {9|| 
the presumption is that the bank received them as cash and that on 
payment the banker becomes a debtor only. In regard to short bills, 
bills not yet due, the presumption is that if a party places them In hi$ 
banker’s hands, the prop^erty continues in the party paying them in, 
for it is a well known custom that bankers receive such bills as agents 
in order to obtain payment of them when due (lO). The presumption so 


(1) Kanshdun Khan Kabuli t\ Official Assignee, Madras* A. L It llKiCJ 
Mad. 21: 1601.0.803. 

(2) Official Assignee of Madras v. Ram Chandra Iyer, 1910^ 83 Mad* 181 : 
51. 0.774, per Abdur Rahim, J.; Official Assignee of Madras a Krishna 
Bhatta, 1911, 34 Mad. 128 : 6 I. C. 213. 

(3) In Be Barneffis Banking Co., 39 h J. Oh. 635. 

(4) Official Assignee of Madras Luprian, 1911, 34 Mad. 121 t B 1. 0. 
387, on appeal from 33 Mad. 145 : 5 L 0, 312. 

(5) Official Assxgdee of Madras 0 . The Oriental Life Aasiimnce Oo., 
m0,33Maa.;160: 6 1. 0. 200. 

(6) Official Assignee of Madras a Rajam Ayyar, 1911, S6 Mad. 499 s 
6 t 0. 383, (on appeal from 33 Mad. 299 : 8 L 0. 138). 

yl Eliason, 1 East, 544 ; Thompson v. Giles, 2 B. and 0. 422. 

P Exp. Sargeant, 1 Rose 153. 

(9) Ee Mills, Bawtree and Co., 10 Mor* 193. 

(10) Thompson Giles eu^pra ; JKrp. T wogopd, Ym^ 229 ,* 
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arising is howeTiT g lebnttaWe as evidence can be led to 

fhstt iliat llic* bills iluAu^h not due, were treated bj the parties as 
iiish ant! iieatici as Budn Where there is such m evidence^ it shall be 
presiiiiud il at the lank ret tared the bills as cash and it became a mere 
debtor to that c*.\tenl The mere jact that the banker has entered 
the hills as rrvh or timt he hasalio\\ed the customer to draw against 
Ihe bills, 01 that the rustomer has endorsed the bills is not in itself 
siiflicieiU on the* bankruptcy of the banker to entitle the trustee to hold the 
bills agaiiLsl the cii*^tonie.r 1), 

In the absence of a contract, exi^ress or implied, to the contrary the 
kiiikcrs have a general hen on the securities deposited with them by a 
ciisti nifi for the aniouni of their general balance (2). 

Property or money deposited with the baokriipt fora specific 
purpose. Where the money is deposited for a specific purpose with a 
banker see discussion in the foregoing paragraph. In regard to property 
deposited with the bankrupt for a specific purpose, the general rule is 
that it should he reUinied to the depositor by the trustee in bankruptcy, 
unless the bankrupt has a beneficial interest in the performance of the 
triisti in which case the depositor is only entitled to the return of the 
deposit on satisfying the lien or other interest of the bankrupt (3), 
Where money was advanced to a county bank on the understanding 
that it should not be used unless there was a probability of its being 
sufficient to carry the bank over an expected crisis, and the bank finding 
that it would not be sufficient for that purpose returned the money to the 
lender and stopped payment, it was held that the assignees in bankruptcy 
could not recover the money so repaid, because neither they nor the 
bankrupt banker had any right to retain the money, the special purpose 
for which it was advanced having failed (4). Money advanced to a 
bankrupt for the purpose of paying pressing creditors, and impressed with 
a trust for that purpose, cannot be recovered from a creditor to whom 
it has been paid (5). Money must have been deposited for a specific 
purpose ; a mere deposit by itself is not enough (6). Where an employer 
deposits a cash security with his employee for good behaviour, no trust 
is created in respect of it, and on the insolvency of the employer the 
former has only a right of proof (7), « 

, Trusts of agency and reputed owoership^—Goods in the possession 
of the bankrupt as agent, broker or factor are subject to the reputed 
ownership clause. For that see commentary under sub-section 3 of the 
present section. 


(1) Thompson &iles, 2 B. and C- 422 ; Twogood, 19 Ves. 229 ; 
Mirjh Fease, 19 Ves. 25. 

(2) Davis Bowsher, 5 T. E. 481 ; Brandao a Barnett, 12 CL and Fin* 
787; Meadows, 28L. J", Oh. 891; Jones «?. Peppercorne, 28 L. J. Cb. 
168; Exp. Barkworth, 27 L. J. Bk, 6 ; Watts Christoe, 18 L. J. Ch. 173. 

(3) Exp. Buchanan, 1 Eose, ^ ; Exp. Pease, 1 Eose. 232, 

(4j Edwards u* Glyn, 28 B. J. Q. B. 360. See also Exp. Kelly, 11 Oh. 


306 

* (5) Me Eogars, 8 Mor* 243 ; Me Drucker, (1902) 2 K. B. 237 ; Be 
Watson, 107 L. T. 783; Eettooiey, (1915) H. B. E. 181 ; see also Gurdit 
Singh 0 . ChunilaL 134 L 0. 100 ; A. I. E. 1932 Lahore 66* 

(6) Satvamma Official Eeceiver, Krishna district, 146 L 0. 699 : 
A. LE. 1933 Mad* 917. 

(7) Eamchand x. Mohammad Akram Khan, A* L E. 1937 Lah# 444. 
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Yesliiig of rights so litiiited as to be defeasible or other wist 
modified on bankrupted.— In England an owner of properly may, upon 
alienation inter vivos or by will, qualify the interests of his alienee 
by a condition defeating it on his bankruptcy, so that it will not pass 
to his trustee on his bankruptcy (1). In India such a restriction is valid 
only if made by will 12). If such a condition is imposed in the case of a 
transfer by deed it is void under the Indian law (3). In Kogland such a 
restriction on the rights of the alienee is very often found and ^ the 
construction of the covenants or terms dealing with such restrictions 
have been considered in a number of cases. We proceed to note certain 
rules of construction established by English decisions 

(i) Conditions operating by way of defeasance should be construed 
strictly. Thus it has been held that a defeasance on assignment, unless 
there is a specific provision to the contrary, means a voluntary assignment 
and does not extend to an assignee in bankruptcy under the old law f4). 
Similarly where an absolute interest purported to be defeated on 
assignment or bankruptcy without any limitation over, it was held that 
the condition was in terrorem merely, and the defeasance void (5). 
It is not clear*— and there appears to be some conflict of opinion— as to 
the exact effect of insolvency on annuity which is given for the bankrupt’s 
personal support, and to be paid from time to time into its proper 
hands and not to any other person and his receipt alone to be a sufficient 
discharge, or the payment of which is subject to the condition that 
it shall cease if the annuitant should **at any time do or permit any 
act, deed, matter or thing whatsoever, whereby the same shall bo aliened, 
charged or incumbered in any manner wh itsoever,’’ or such similar 
limitations. Where the limitation was that the annuity was given for the 
bankrupt’s personal support and the intention was to make it unas- 
signable, it was still held that such an annuity passed to the aonuitant*s 
assignees in bankruptcy (6). But where the limitation was that the 
annuitant should not at any time do or permit any act, deed, matters 
or thing whatsoever, whereby the same shall be aliened, charged or 
incumbered in any matter whatsoever, it has been held that bankruptcy 
determined the annuity (7). In another English case it was held that 
neither the filing of tjje bankruptcy petition by the debtor nor the 
execution of a deed of composition effected a forfeiture under a clause 
for forfeiture of the debtor’s life interest under a post-nuptial settlement 
if he should assign, charge or otherwise dispose of the income or 
should become bankrupt, or do or suffer anything whereby the income, 
if payable to him absolutely, would become vested in any other 
person (8). In a Calcutta case where the rules of the company provided 
that in case the member transferred his interest during service, he was 
liable to forfeit his rights for the amount to the company, it was held that 


(1) Eoe V, Gralliers, 2 T. E. 133# 

(2) Sec. 120, illustration 7, Indian Succession Act, 1925 ; Ernosl 
Clarence O'Brien, In re, A. I E. 1933 Oal 701 : 60 Cal 926 : 147 I i\ 422. 

® A ^' 1 1882; Ernest Clarence O’JBrien, In re, L R. 
1933 Cal 701 

(4) Lear Leggett, 2 Sim. 479 ; Me Harvey, 6 Mor« 95. 
m Bird Johnson, 18 Jur. 976. 

,6) Craves u. Dolphin, (1826), 1 Sim. 66 ; Brandon t). Bobinson, 1 Boit. 


191 

Sartoris^ Estate, 1892., 1 

^ A^kerst^s Trusts, L B 18 % 464 

(8) Mxp, Dawes, 17 Q. B. D. 275. 


Ch. 11 
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the effect of the member’s adjudication as an insolvent on a petition 
presented by himself was lo transfer or assign immediately his property 
to the official assignee and that it was equivalent to a voluntary 
transfer by the debtor to the official assignee within the meaning of 
the provident fund rule (1). From the same case it appears that it 
would not have been so held had the member not been adjudicated on 
his own petition. An interest applicable for the benefit of a bankrupt 
at the absolute discretion of the trustees will not pass to the trustee io 
bankruptcy (2), although any part which the trustees do so apply in 
excess of what is necessary for his mere support must be accouiHed for 
by the bankrupt to the trustee (3). 

(n) In forfeiture clauses contained in wills and selilements, words 
which grammatically refer to the future have been construed as including 
an existing event in order to give effect to the manifest wishes of 
the testator or settlor (4). The reason for this rule of construction has 
been thus explained ; '‘The testator’s attention is clearly not directed 
to the declaradon of bankruptcy or to the period when the declaration 
tBay take place, but only to thisj that the property intended for the 
objects of his bounty shall not pass to a stranger. He does not wish 
that the gift shall be a benefit to be conferred upon creditors or upon any 
other than the devisee. The true inteniion of the will therefore requires 
that the words of futurity should be stretched so as to include a 
bankruptcy existing at the dale of his death (5). This rule however does 
oot apply to the case of a condition in a covenant (6). 

{Hi) In the case of a gift of income, where there is a forfeiture 
clause determining the right on bankruptcy, the rule appears to be that 
if at the time when the right to have the first payment of income accrues 
the bankruptcy is annulled, there is no forfeiture in law [7), The 
reasons have been thus explained : ‘‘ The question is : Has a forfeiture 
occurred when before any actual demand made or possession taken by the 
official assignee, before one six-pence had accrued to him, the bankrupt, by 
his diligence and activity, obtained an annulment of the bankruptcy, 
so that at the time when the first rents accrued there was no hand but 

Ms to receive them? I think, having regard to those cases in which 

the Courts have stretched the words of testalo^rs by making expressions 
which sound in the future apply to the past in order to effectuate the 
intent and to prevent the funds going into other hands than those of 
the objects of his bounty, I am bound to hold that the act of forfeiture 
in this instance never occurred, because this gentleman has al vays been 
in possession and receipt of these rents, nobody else having been in a 
position to receive them” (8). If at the time when the right to have the 


( 1 ) 

( 2 ) 


Ernest Clarence O’Brien, In rt\ A. L E. 1933 OaL 701.j 
Holmes u. Penny, 3 K. & J. 90. 
lie Ashby, (1892J 1 Q. B. 872. 

(4) Manning u. Oliambers, 1 De(C and Hun 282; beymonr 
1 Dr. & 8n. 177 ; White u. Chitty, L. R. 1 E(i, 372; Trappes a 
U R. 7 Gin 248 ; lie Evans, (1920) 2 Ch. 304. 

(5) Whit© u Ghitty, L. R. 1 Eti. 372 at pp. 37o, 370. 

(6) West t?. Williams, 1899, 1 cL 132, 148.^ 

(7) White a Chitty, L. K 1 Eq. 372, pp. 37o, 37b ; Lloyd v. Lloyd, 
R. 2 Eq, 722 : Me Parnfiara’s Trusts, 46 L. J . Gh. 89 ; Bamiiel d . bunuel, 
gL D. 162 ; Ancona v. Waddell, 10 Ob. D. 157. 

(8) WMt© y. Ghitty mpm, per Pagewood, V. t. 


t'. fnu’us, 
Meiv? iioh, 


L. 

12 


S. 28 

( 2 ). 
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S. 28 first payment of income accrues the bankruptcy is not annulled, the 
(2X then finally vested in the persons entitled to the gift over and 

it is impossible to take it away from them (1)* Where a testator, who 
died on 3rd November, 1865, by his will, dated 5th August, 1865,^ gave 
a legacy to a son for life, if not at his (testator’s) death ao uncertificated 
bankrupt, and the son had been adjudged bankrupt on his own petition 
on 20th September, 1865 and the bankruptcy was annulled on his own 
petition on 2nd March, 1866, it was held that the gift was only made 
provided the donee was not a bankrupt, which was a condition precedent 
annexed to the gift, and the legatee, being a bankrupt, did not fulfil 
the condition, and consequently there was no gift, and the legatee was 
not entitled to the legacy (2). 

(it?) A limitation by the bankrupt defeating his own interest in 
his property on bankruptcy is inoperative as being in fraud of his credi* 
tors and as such void against the assignee in bankruptcy. The 
owner of the property cannot, therefore, by contract or otherwise, qualify 
his own interest by a condition determining or controlling it in the event 
of his own bankruptcy to the prejudice of his creditors (3), The 
proposition may be illustrated by the facts of a case. A patentee sold 
to some iron manufacturers a patent in consideration of the manufac" 
turers paying to the patentee certain royalties, and they at the same 
time lent him a sum of money, on the terms that the manufacturers 
were to be entitled to retain half the royalties towards the satisfaction 
of the loan but with a proviso that if the patentee became bankrupt 
the manufacturers might retain the whole of the royalties. It was held 
that the proviso was a fraud on the bankruptcy laws and void (4) The 
rule only applies where but for the limitation the property would have 
vested in the trustee and to the extent that it would have vested. 
Thus it has been held that where a settlors life estate was forfaited 
by reason of his first bankruptcy under which the settlement was set 
aside so far as it was necessary to pay the bankrupt’s provable debts, 
and those debts were paid in full, the life estate did not vest in the 
trustee in a second bankruptcy (5). Similarly a limitation of property 
belonging to a wife until the bankruptcy of her husband has been held 
valid (6). Articles of a limited company providing that the shareholders 
shall be compellable in the event of bankruptcy to sell their shares to 
certain persons described in the articles at a fixed price, such price 
being a fair one and not obnoxious to the bankruptcy law, are binding 
OB the trustee in bankruptcy of a shareholder (7). 

A gift over a man’s own property in the event of a voluntary 
assignment by will (unlike the event of his own bankruptcy) is valid (8), 


(1) lioberfesoii v. Richardson, 30 (Jh. B. (>23 : Metcalfe IfllH 

3 Clu 1 ; & Loftus Otway, 1805, 2 Oh. 235 ; Compare also Me Clark©, (10211, 
Oh. 833. 

(2) Oox V. Fonblanctuc, L. ll 6 Etp 482. 

(3) Note to report of Wilson n. Ofreenwood, I Swan. 471 ; Mxp. 

21 W, R. 51 ; Me Brewer’s settlement, 1886, 2 Oh. 503 ; llolroyd a 
2 Tauai 176 ; Whitmore a. Mason, 2 J. & H. 2U1 ; Ah;/;, Williams, 

138 ; Exp. Jay, 14 Oh. 19 ; Me. Johns, (1928) Oh. 737. 

(4) Exp. Mackay, L. R. 8 Ch. 633. 

(5) Be Johnson, (1904) 1 K. B. 134. 

(6) Higiabothain Holme, 19 Ves. B8. 

(7) Borland’s Trustee i;. Steel, (1^1) t Oh, 279. 

(8) Brooke Tearson, 27 ^eav. 18l ; KmgU &mm, 9 W. JR. 6ir>. 


Warilcn, 
O Wynne, 
7 OIl Ih 
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and the pri 0 ciple applies lo an involuntary alienation by operation of 
law in favour of a particular creditor (l). 

[v) For the construction of forfeiture clauses in leases on aliena- 
tion see the undermenti Dried cises (2) and for the construction of 
similar clauses in leases on bankruptcy see the undermentioned cases 
i3). These rules are highly technical and depend upon many peculiari- 
ties of the English laws with which the Indian practitioner is not con- 
versant, Besides, the subject of leases is complicated further by the 
provisions in the English and the Presidency-towns Insolvency Acts, 
relating to the disclaimer of leasesc- in certain cases (4). They have 
therefore been omitted from the present Act as being of no practical 
importance. 

Rights modified by insolvency. — Where the fact of insolvency 
qualifies the rights of a contracting party the rights which pass to that 
party’s trustee in bankruptcy are not the rights which the bankrupt would 
have had, if solvent, but only those which would remain in him not- 
withstanding his insolvency. In regard to contracts relating to goods 
the Indian Sale of Goods Act gives certain rights to an unpaid seller of 
goods against the goods on the insolvency of the vendor or purchaser. 
It is provided by section 46 that, notwithstanding that the property in 
the goods may have passed to the buyer, the unpaid seller of goods 
has in the case of the insolvency of the buyer a right of stopping the 
goods in transit after he has parted with the possession of them. Again, by 
section 47 the unpaid seller is entitled to retain possession of the goods 
where the buyer becomes insolvent until payment or tender of the price 
is made to him. And this right of lien can be exercised under section 
4S, even where there has been a part delivery of the goods unless such 
part delivery has been made under such circumstances as to show an 
agreement to waive the lien. Under section 50, when the buyer of goods 
becomes insolvent, the unpaid seller who has parted with the possession 
of the goods has the right of stopping them in transit and he may retain 
them until payment or tender of the price. When there is a contract 
for the sale of non-specific goods to be delivered by instalments and 
the purchaser becomes insolvent before some of the instalments become 
due, the seller, notwithstanding that he may hat^e agreed to give credit 
.for the goods, is not bound to deliver to the insolvent any more goods 
under the contract until the price of such goods is tendered to him and, 
if a debt is due to him for goods already delivered, he is entitled to refuse 
to deliver any more till he is paid the debt due for those already delivered 
as well as the price of those still to be delivered (5). This subject is 
dealt with by the legislature in Chapter 5 of the Indian Sale of Goods 


(1) iiWT Dstmold,40 Ch. D. 5B3. See also Me Brewer's seitlemeiit, 
18d6, 2 Oh. p. 506 ; lie Johnson, 1904, 1 K. B. 134 ; Denny's Trustee m 
Denny and Warr, (1919) 1 K. B. 583. 

(2) Be Riggs, 1901, 2 K. B. 16 ; Re Griffiths, (1926) (Jh. 1907 ; Be Border, 
1927, 2 Oil. 291 ; Goring a Warner, 1724, Eq. Oas. Abr. 100 ; Doe Bevan, 
3 M. & S. 353 ; Bs Farrow's Bank, Ltd., 1921, 2 Oh. 164, per Tounger, L. J.; 

Smith Gronow, 1891, 2 Q. B. 394. mi m .or 

(3) Civil Service Co-operative Society, Ltd. The Trustee of Sir J. 
B. D. McGrigor, Bari, 1923,2 Ch. 347 ; Bee. 146, L P.A., 1926. (English). 

(4) Section 54, B. A., 1914 ; Sec. 55, B. A., 1883, and Secs- 62 to 67, Pi 
LA» 1909. 

(6) Chalmers, L. R. 8 Oh. 389, 
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S. 28 Act and for detailed treatment the reader is refenx! tn 'ui'- st nvhni 

(2). work on that Act. 

Another instance in which the bankrupt s rights on a contract arc 
affected by his insolvency is afforded by contracts, the perfornianre ^ of 

which depends on the personal skill of the Innkrunt hinnelt. The 
trustee in bankruptcy has no power to compel the bankrunt tn perform 
the contract (l) and be cannot insist on performini^ it vioariousK foi the 
bankrupt because the work not being done oy th; bankrupt peisonally 
is not the work contiacted for (2). Thus if an in'oh'cnt ha'- entered into 
a building contract before his insolvency and the contract provides that 
the building work shall be executed by “has executors and administra- 
tors’’ omitting assigns, the official assignee is not entitled to claim to 
complete it (3). Similarly a personal contract by an author with his pub- 
lisher to publish a work cannot he specificaily enforced by the receiver 
on the insolvency of the publisher (4). But a contract to promote a com- 
pany and to procure subscriptions for a certain number of tbs shares of 
the company is not a contract for personal service (5). If the bankrupt 
chooses to perform the contract oris ready and willing to do so, the 
trustee will be able on his part to insist on performance on the part of 
the other contracting party and to sue him for the consideration if the 
contract is performed or for the breach if the other contracting i arty by 
his refusal prevents its performance. 

As to what makes the personal skill of the bankrupt such an essence 
of the contract as to entitle the other contracting party to refuse any- 
thing else is a question of fact depending upon the nature of the work 
contracted for and also on the intention of the parties. For cases where it 
has been considered the reader may refer to section 21, Specific Relief 
Act, which provides that a contract, which is so depending on the 
personal qualifications or volition of the parties, or otherwise from its 
nature is such that the Court cannot enforce its terms, is incapable of 
being specifically enforced. 


As regards the rights of the assignee in regard to contracts generally 
it may be noted that what the receiver gets are the rights the insolvent 
had under the contract Ss an insolvent and not rights which the 
insolvent would have had, had he remained solvent (6), 
Thus a man who had agreed to do work and labour ffor an 
insolvent for a fixed period is not bound to go on serving him unless the 
receiver pays his dues to him. With that reservation the contract continues 
and the receiver is entitled to claim its performance (7). Bankruptcy does 
not determine the contract (81, but on insolvency it shall be for the 
trustee to elect as to whether he requires the other party to perform the 
contract and his election to take up the contract must be made within a 
reasonable time (9). If the trustee in bankruptcy does not declare his 


1) 

(2) 

(3) 

(4) 
( 6 ) 

(t 
(s; 
(9. 
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Bailey r. Thurston, Ltd., 1903, 1 K. B. 137, 14."). 

Knight V. Burgess, 33 L. J. Oh. 727. 

Knight V. Burgess supra. 

L^uoa.s V. Sloncrieff, 1903, 21 T. L. R. 683. 

Ro Worthington, 19J4, 2 K. B. 299. 

Grey v. Lamond Walker, 40 Cal. 623. 

Re. bneezum, 1876, 3 Oh. D. 483. 

Brooke v. Hewitt, 3 Ves. 253. 

Ohairaers, imo. R. 8 GI 1 . App.2® ; Morgan t), Bairt, 1874, 
0. P. lo : Urey v. Lamond Walker, 40 Cal 628. ’ 
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election within a reasonable time it shall be held to be evidence of abandon- S« 28 
raent by him (l). Thus when the purchaser of goods sold on credit (5), 
becomes bankrupt before the vendor has parted with the possession of the 
goods the trustee in bankruptcy has a right to elect to complete the 
contract by paying the agreed price in cash within a reasonable time. 

But if he does not do so, the vendor is entitled to treat the contract as 
broken and to re-sell the goods without first tendering them to the trustee. 

The benefit of a contract for the sale of any other property to the 
insolvent passes to the receiver (2). Similarly the benefit of a contract 
for a lease to the insolvent (3), and the benefit of an option to take a lease 
passes to the official assignee or receiver (4). 

For the vesting of a right of action for breach of contract for personal 
service see infra. 

Properly exempted from atfeachment and sale under the Code of 
Civil Procedure, 1908, or any other enactment for the time being in 
force,*—! t is provided by sub section 5 of the present section that the pro- 
perty of the insolvent for the purposes of this section shall not include any 
property (not being books of accounts) which is exempted by the Code of Civil 
Procedure, 1908, or by any other enactment for the time being 
in force from liability to attachment and sale in execution of a 
decree. Under the Presidency-towns Insolvency Act, section 52 exempts 
certain property, as the tools of the bankrupt’s trade, his necessary wearing 
apparel etc., not exceeding in value three hundred rupees in the whole, 
from becoming divisible amongst the creditors. Under the Provincial 
Insolvency Act the exemptions extend to whenever they are provided 
by the law. 

Property exempt m>J€r the Code of Civil Procedure — S. 60, 

C» P. C,, deals with th^^fjfoperty which is liable to attachment and sale in 
execution of a decr^sj*" and that which is not so liable. It is beyond the 
scope of this consider in detail the provisions of that section. All 

that can he done and will be sufficient for our present purposes is to draw 
the attention of the reader to certain important classes of property men- 
tioned therein. Books of account are exempt under section 60 but, not- 
withstanding that, they vest in the receiver by the express wording of 
sub-section (5). A mere right to sue for damsiges, an expectancy of 
succession by survivorship or a merely contingent or possible right or 
Interest is also exempt from attachment and sale in execution of a 
decree (5). Under the English Law all interests and profits, whether 
present or future and whether vested or contingent, are included in the 
definition of property given in S. 167, B. A. of 1914, and as such they vest 
in the receiver, Ml these rights do not always vest in the receiver under 
the present Act, as they are exempted under S. 60, C. P. C. Ordinarily 
rights of action for breaches of contracts in respect of the insolvent’s 
property vest in the receiver. For that see infra. But under S. 60, 

C. P. C., a mere right to sue for damages is exempt from sph vesting. It 
is not dear how far the word ‘mere* in clause (e) of the section is important 


(1) Lawrence th Knowles, 5 Bing. N. 0, 899 ; JRe Phoenix Bessemer 
Steel Co., 4 Oh. D. 108. 

(2) See Brooke v, Hewitt, 1796, 3 Ves, 253 : 30 E. IT 997 ; Willingham -r, 
Joyce, 1796, B Ves. lOB : 30 ITB. 951; Bueklancl n. Hall, 1803. 8 Ves* 92 : 82 E. 
r;287. 

(8) Stapleton, 1() Ciit D. 580 ; Bee also (Hey v, Lamond Walker, 
40 Cal 523. 

(4) BucMand v. Papiilan, 1866, L. It 2 Cl). App. 67. 

(5) Section 60, Clauses (i) and (m). 
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and narrows down the scope of the exemption. In section 6, danse (e)^ 
Transfer of Property Act, 1882, it is also piovkled that a mere right to 
sue cannot be transferred. The word Transfer has been defined in 
section 5 of the Transfer of Property Act and it appears that it does not 
include a transfer by operation of law. Still, though a mere right to sue 
is not prevented from vesting m the receiver by section 6, when read with 
section 5, it may be safely assumed that such rights do not vest in the 
receiver on general principles of law, Again, though by section 6 a mere 
right to sue is not transferable, but an actionable claim as defined in 
S. 3, CL (c), T. P. A,, is ; and it is not always easy to determine when 
a particular right is a mere right to sue and not an actionable claim 
and vice versa. Whether a claim for damages arising out of a breach of 
contract or in tort is a mere right to sue under S, 6, T. P. A,, and 
as such non-transferable is a question to be decided on the facts of each 
case(l). Thus it has been held that the right of a person to recover 
damages for the breach of a contract is merely a right to sue (2) ; so is a 
claim to mesne profits (3) There appears to be a difference of opinion as 
to whether a right to sue for accounts arising out of a breach of contract 
is a mere right to sue or an actionable claim. It has been held that a right 
to sue the giimashta for accounts is a mere right to sue (4). The contrary 
has been held in other cases (5). It has been held by the Sind Court that 
the subject matter of a suit for taking accounts of a dissolved partnership 
is property which is liable to attachment and sale in the execution of a 
decree and as such it vests in a receiver (6), Where a person sues not for 
the recovery of the actual crops but for compensation for wrongful appro- 
priation of crops by the defendant in violation of the agreement, the suit is 
professedly one for damages resulting from breach of contract. Such a 
right of action is purely personal and incapable of assignment or of attach- 
ment and sale in execution of a decree. Such a right does not vest on the in- 
solvency of such a person in the official assignee in view of section 28 (5) (7). 

Salary, — Salary is property of the insolvent within the meaning of 
section 28 (2), and it is exempt only to the extent it is provided by S, 60, C,PX. 
(8)* Under the Presidency-towns Insolvency Act it is provided by section 60 


(1) Jewan Ram v. Bfittan Ciiand, A, L R, 1921 Gal. : 70 I 0. 498 ; 
Seth Yishindas Nihaicband ti Tliaverdas, A. I. R. 1925 Sind 18 : HO L G. 642. - 
(2} Alui Mohomud a S. C. Glumdcr, 30 Cal. 845 ; flira VAimd m Nmn 
( hand, ih I am: AA. 11. 1<)23 Bom. 403: 47 Bom. 719; Nukliolii w. 

Mijls, iObP R ilo: 27 LG 115: A. L li 1914 Uh, 510 ; Yadavmlm r. 
Sri hiyasjx ji Mml 098 : A. L R. 1925 Mad. B2 : 80 L il 5 ; Gupnla m iimmi 
mofYh ^ Afanoliar, A. 1 ll 

Lvoi Ail. oil, 

- 7 Q T IJatta, 3 Patna 675 ; A. I. R. 192t Patna 651 : 

78 I. C. 70j ; J)urga n. Kailash, 2 C. W. N. 43; Heelaiiimu ?). Venkata 
Eamanayya, 88 Mad. 308 : 21 1. C. 387 : A. I. R. PJIG Mad. 473 (1). 
oo T (f) n. Biawa Nath, 5,1 G’a!. 972 : A. 1. R. 1924 Hal. 1047 : 

r 1 I'^nl'isa V. Madlio Rao, 96 I. 0. 339 : A. I. 11. 1926 Nas. 357. 

Qi . 421. a390® A. I. R. 1918 L’al. 445(1): 

80 1 0 642^^ ^ ishindafi-Nihalchand v. Thaverdas, A. I. R. 1925 Bind 18: 

fS nf yJiar-Oitam Ohand «. Nago, A. I. R. 1983 Nag. 6. 

88: 21l SoYa.Tr. IB 0. W. N. 1053 : 19 0. U 
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that where an insolvent is an officer of the Army or Navy, or of His Majesty’s S. 28 
Royal Indian Marine Service, or an officer or clerk or otherwise employed or (5), 
engaged in the civil service of the Crown, the official assignee shall receive 
for distribution among the creditors so much of his pay or salary liable to 
attachment in execution of a decree as the Court may direct In a case 
arising under the Presidency- towns Insolvency Act® during the insolvency 
proceedings there was an arrangement by which the insolvent agreed to 
allocate certain portion of his earnings to the official assignee and an order 
under section 62 was made by the insolvency court upon the employer of 
the insolvent to withhold that portion from the insolvent’s earnings, it was 
held that the earning was not attachable, the order was illegal and the 
employer had a right to show that it ought not have been made upon 
him. In the same case it was held that ‘salary’ means a certain 
definite sum paid periodically for personal services, and that it does not 
include the remuneration of a daily piece-work labourer, whose daily wages 
are calculated on the quantity of work turned out by him and therefore 
varied from month to month according to the number of days he worked 
and the amount of work he turned out (1). 

Under S. 66, P. I. A., provision is made for granting an allowance 
to the insolvent for the support of himself and his family. In some cases 
it was held that half the salary of a Government servant was exempt from 
being distributed amongst the creditors under section 28 (5\ read with 
S. 60, C. P. C., and the court could not grant him an allowance exceeding 
the amount of the salary so exempt under section 66. The matter has 
been fully dealt with in the commentary ou the latter section. 

SeclioE 60, clause (k). — It runs as follows ; *‘A11 compulsory deposits 
and other sums in or derived from any fund to which the Provident Funds 
Act, 1897, for the time being applies in so far they are declared by the 
said Act not to be liable to attachment.’’ 

The above section refers to the Provident Funds Act of 1897. Now 
the matter is governed by the Provident Funds Act, 1925. Section 2, 
sub-section (4) of the Act of 1897 defined the words ‘compulsory deposit’ as 
meaning a subscription or deposit which is not^ repayable on the demand 
or at the option of the subscriber or depositor, and including any contribu- 
tion which may have been credited in respect ^f, and any interest or 
increment which may have accrued on such subscription or deposit under 
the rules of the fund. And it was provided by section 4 of the same 
Act that after the commencement of the Act the compulsory deposit’ in 
any Government or Railway Provident Fund shall not be liable to attach- 
ment under any decree or order of a Court of Justice in respect of any debt 
or liability incurred by a subscriber to or a depositor in such fund and 
neither the official assignee, nor a receiver appointed under chapter XX, 

C. P. C., shall be entitled to or have any claim on any such compulsory 
deposit.’ Sub-section (2), section 4 of the same Act also provided that the 
amount payable to a widow or child from a Provident Fund was not even 
in their hands to be treated as the assets of the deceased depositor s estate. 

Under that Act it was held that whether an employee is in service or out 
of service, whether he be alive or dead, his share of the provident fund 
could not be attached in the hands of the provident institution (2)* The 


(1) Buckiiigluim and Carnatic Co., Ltd., i\ Offieial Assignee, A. I. R. 

1936 Mad. 907: 165 IC.466. ^ r .on 

(2) Hindley n* Joy Narain Marwari, xL L K* 1920 Cah 3Uo : 54 I. C. 439 ; 

46 CaL 962. 



232 


PROPERTY NOT DIVISIBLE AMONGST CREDITORS. 


S. 28 
(5). 


same has been held under the present Provident Funds Act of 1925 {!). 

The money of the provident fund is, however, exempt from attachment 
only in the hands of the Government or the institution which keeps and 
manages the fund. After the amount standing to the credit of a subscriber 
is paid to him and comes into his hands it ceases to retain its character 
of a ‘compulsory deposit’ and it becomes his property with which he can 
deal ill any manner he likes, and is liable therefore to be attached in execti» 
tion of decrees against him, or against which his creditors ^caii proceed ; 
and, for the same reason, it must vest in the receiver, if he is adjudicated 
an insolvent (2). In a Bombay case decided under the Act of 1897, it appears 
to have been held that money paid from a provident fund is exempt from 
attachment even after it has been paid and has come in the hands of the 
subscriber (3). This case has not been followed in subsequent cases men- 
tioned above* Besides, the definition of a compulsory deposit’^ under the 
present Act of 1925 is different from that under the old Act. Section 2mi) 
of the new Act defines it m the following manner : 'Compulsory deposit’ 
means a subscription to, or deposit in, a provident fund, which, under the 
rules of the fund, is not, until the happening of some spec'fied contingency, 
repayable on demand otherwise than for the purpose of the payment of 
premia in respect of a policy of life insurance or the payment of subscript 
tion or premia in respect of a family pension fund, and includes any 
contribution and any interest or mcremant which has accrued under the 
rules of the fund on any such subscription, deposit or contribution and 
also any such subscription, deposit, contribution, interest or inereinent 
remaining to the credit of ^ a subscriber or depositor after the happening 
of any such contingency.” The contingency which is contemplated by 
the definition is usually provided for by the rules which the authority 
having the custody and administration of the fund is entitled to make in 
regard to the fund under the Provident Funds Act. Under the new Act 
the subscriber is entitled to receive payment of the sum standing to his 
credit even in his iife-time, if the rules of the fund so permit. Under the 
old Act, however, no subscriber was entitled to payment during his life* 
time and section 3 of that Act only permitted payments being made after 
the death of the subscriber. Under the old Act, therefore, no qiieslion 
could arise as to whether money in the hands of a subscriber was liable 
to attachment or not fo»>the simple reason that such a contingency could 
not arise. Under section 6 of the Provident Funds Act, Act 9 of 1897,, 
(corresponding to section of the Act 9 of 1925) the provisions of the 
Provident Funds Act may be extended by a notification to funds estab- 
lished by corporations or local bodies (4). Books belonging to a lawyer 
who is insolvent are not exempt from atlachment under S. 60, C. P* C. (5), 

Properly exempt from attachmenl and sale under oilier enact- 
meals, — The sub-section specifically mentions the Code of Civil Pro* 


(1) Wal Chaiid-Mola Ji Marwari i\ Charles A, Willlaias, A* L R. 1935 
Bom. 396 : 69 Bom. 517 : 159 L C. 144 ; Walter Bd wiinl Hlimvl, the iiiiilter 
of, 11 Rang. 93 ; 143 1 i\ 111 : A. I R. 1933 Emig. 148. 

(2) Wal Cband-5fola Ji y. Chnrlas A. Wiiliams, A. I. tl. VMl iloin* 
396: 59 Bom. 517 : 159 L 0, 144 ; (Jauri bhankiir y* IL U. UeCruKO, A* I. R. 
1927 Od. 22 : 92 I. G, 673 : 1 Luck, 313 ; Raugaiiayaki fh Official AwHigiiee. 
A. 1. R 1931 Mad. 797 : 134 I 0, 179 : 61 M. L J. 854 

(3) Nagindas Blmkhandas u. Ghelabhal (lulabdas^ A. L It 1920 Bcna* 
58 (2) : 56 L C. 450 i 44 Bom. 673. 

(4) Seth Manna Lai y. Cainsford, (1908) 35 Cal 841 1 12 il W* % BSl 

(5) Mangali Prasad a Dr. Zaffar Hussain, A. I B* 1937 OudI Iff* 
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cedure, 1903, but be-^ides it any property which is exempt from liability S. 28 
to attachment and sale in execution of a decree by any other enactment (5). 
does not also vest in the receiver. Under this heading we shall consider 
various provincial Acts which have imposed restrictions on alienations 
of agricultural land and also provide for its liability to attachment and 
sale in execution of money decrees against the owner of soch land. Under 
the Punjab Alienation of Land Act, 1900, the land of a notified agricul- 
turist^ is not liable to be sold in execution of a decree, but its attach- 
ment is not prohibited and such land can be temporaiiiy alienated. The 
words used in sub-section (5) of S. 28, P. I. A., are attachment and 
sale*'. Interpreting these words as meaning that in order that the sub- 
section may apply the property must be exempt from liability both from 
attachment as well as sale, it has been held by the Lahore High Court 
that the land of a notified agriculturist vests in the receiver (l). As 
such land vests in the receiver, it is, therefore, competent to the insolvency 
court to effect a temporary alienation by way of mortgage of the land 
of a member of an agricultural tribe who has become an insolvent (2). 

But where the land is not only not exempt from sale m execution of a 
decree under S. 16, Punjab Alienation of Land Act, but also is not liable 
for the debt under S. 9, Punjab Debtor’s Protection Act it does not vest 
in the receiver (3). In a Lahore case the property of a member of an 
agricultural tribe was sold in insolvency and the sale proceeds were distri- 
buted among the creditors. The insolvent relying on these payments to 
creditors applied for discharge and was accordingly discharged. He, sub- 
sequently, long after the expiry of the period of limitation, filed an 
application to have the sale set aside on the ground that the land could 
not be sold under the Alienation of Land Act. It was held that the land 
could not be sold in insolvency but the application was refused on the 
ground of delay and equity (4). 

The view of the Lahore High Court on the interpretation of the 
expression “attachment and sale” has not bean followed by the Peshawar 
and the Allahabad Courts. In the Peshawar case, section 16 of the Punjab 
Alienation of Land Act was considered in relation to section 28, clause 5(5); 
and in the Allahabad case a similar provision of the Bundhelkhand 
Alienation of Land Act was considered (6). Under the Agra Tenancy Act 
the occupancy holding of a xamindar is exempt from attachment and sale ; 
it does not vest in the receiver on the insolven^^y of a zamindar and the 
receiver cannot deal with it {7j, Under section 73 (a), Bombay Land 

{1} l\Iirza Jliaiida Rani, A. i. R, 1930 Lab. 1U34 : 130 i. C, 419 : 12 
Lain 367 ; Jaimal Ciiananmal Chanihinal, 115 I. C. 475 : A. I. R. 1928 Lain 
734 ; I^Ianji v. (xirdhari Lai, 61 1. 0.664 : 2 Lab. 78 : 71 P. L. R. 1921 : A.LR. 

192] Lab. 44. 

(2) Manji a (iirdbari Lai, 61 L C. 664 : 2 Lab. 78 : A. I. il. 1921 Lab. 44, 

Also see coiiunentary under 8, 60 oi the Act 

(3) Murad 'U. Hans Raj, A. I. E. 1937 Lain 618. 

(4) tfai Kishan Das u. Ghiraghdin, 142 I. C. 812 : A, I. R. 1933 Lab. 25G. 

(The ease is not reported in the authorised reports). 

(5) Bahadur Rhan v, Olficial Receiver, A. 1. R. 1936 Pesh. lOD ; Official 
Receiver, Dera Ismail Khan u. Abdulla Khun, A, L^E. 1937 Pesli. 57. 

(6) Net Singh v. Receiver of the Estate of Gajrajsingb, A. I. R. 1925 
AIL 467 : 47 All 952 : 89 L 0. 488 ; Hanmnan Prasad v, Marakli Narain, 

A, I. R. 1919 AIL 10 : 42 AIL 142 : 58 I. C. 551. 

(7) Bagarmal (Hrajsingb, A. 1. R. 1917 All. 10; 39 All. 120: 38 I. G. 171; 

Kalka Das a Cxajju Singh, 62 1. 0. 897 : 43 All. 510 : A. I. E. 1921 AIL 13 
(!'. B.) ; IJbola Nath a Ghuni Lai, 133 L C. 479 : A. I. R. 1932 x41L 41 ; 
Raghunandan Singh a Bb upalgir, A. I, R. 1937 AIL 399. 
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S 28 Rsvenue Act, an occupany tenancy is not transferable and cannot be sold 
(5) in execution of a decree; it does not therefore vest in the receiver (I ). 

Under the Central Provinces Tenancy Act, occupancy rights of a tenant 
do not vest in the receiver (2). An insolvency court has, therefore, no 
■ power to lease out occupancy land even for the period of one year of an 
insolvent (3), nor a receiver can be appointed to manage an occupancy 
holding of such a tenant insolvent (4), Under the same Act if an owner 
of the sir land is adjudged insolvent, and an order is passed vesting his 
property in the receiver, he loses his proprietary rights in the sir 
land by the vesting order but he becomes the occupancy tenant of the sir 
land and is entitled to possession of the land as against the receiver (5). 
Occupancy rights under S. 6, P. T. A. do not vest in the receiver (6). 

Vesting of personal earnings in the receiver.— Wages and other 
moneys earned by the bankrupt by means of his personal labour and 
exertion constitute his personal earnings. Neither under the. British Act 
nor under the Indian Acts personal earnings have been exempted from 
vesting in the receiver by express provision. The rule that personal 
earnings necessary for the maintenance of the bankrupt and his family 
are so exempt has its origin in the common law of bankruptcy of England. 
In its early stages the rule was supposed to be that the personal earnings 
of a bankrupt, whether necessary for the maintenance of himself, bis 
family and children or not, did not vest in the receiver. The law as it 
stands at present was laid down by the Court of Appeal in the leading 
case of Re Robert (7) in the following manner : “There is no authority 
for the proposition that the property of a bankrupt acquired by his 
personal exertions since his bankruptcy and not wanted for his present 
support, does not belong to his trustee. No such doctrine can be main- 
tained in the face of section 44 (now section 38). After bankruptcy and 
before his discharge, whatever property a bankrupt acquires belongs to his 
trustee, save only that which is necessary for his support. He may sue for 
and recover these earnings if his trustee does not interfere, but what he 
recovers is for the benefit of his creditors except to the extent necessary to 
support himself, his wife and family.” 

The above is the statement of the English law. Under the 
Presidency-towns Insolvency and the Provincial Insolvency Acts, it 
is expressly provided, ju?t as it was done in the English Act of 1883, that 
the after-acquired property of a bankrupt vests in the receiver. In cases- 
under the Presidency-towns Insolvency Act, however, the English rule 
that such property does not vest in the receiver unless he intervenes (the 
rule which has got statutory recognition in section 47, B. A. of 1914) 
has been followed in India. And personal earnings acquired after adjudi- 


(1) Dharam Das-Thawar Das «. Borabji, 121 1. C. 876 : A. I. R, 1030 
Sind 75. 

in-lfc 7?r “■ 13N.L. R. 215: A.LR. M7 Nag. 

'■ 

® Kisban Nagoba, A. I. E. 1924 Nag. 168 : 76 1. 0. 684. 

46 • i^N. L^f if? ^ ^ ^ ^ S38 : 26 N, L. R. 

wm ibo Sheikhupura, A. I. R. 1937 Dab. 782. 

vilS: * «■ 
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cation will notj it is submitted, vest in the receiver under the Presidency™ 
towns Insolvency Act whether they are necessary for the bankrupt's 
support or notj unless the official assignee intervenes. The English rule 
has however not been followed in cases tinder the Provincial Insolvency 
Act It has been held in those cases that the English rule does 
not apply. 

The matter however does not rest there. Under the English law perso* 
nal earnings so far as they are necessary for the stipp:)rt of the bankrupt 
and his family cannot be claimed by the trustee in bankruptcy in any 
case. In a Bombay case decided under the Indian Insolvent Act, it was held 
that the after-acquired property of an insolvent, whether it consists of 
salary, personal earnings or property of a different kind, is property which 
vests in the official assignee, but subject to the provisions of section 27 
of that Act as to salary and pension and subject to the unwritten law as 
to personal earnings sufficient for the maintenance, according to his position 
in life, of the insolvent and his family and that the official assignee cannot 
claim such personal earnings at all unless and until the insolvent has 
accumulated a margin beyond what is required for an adequate support (1). 
As the Presidency-towns Insolvency Actfollows its predecessor, the Indian 
Insolvent Act, and the English law generally more than the Provincial 
Insolvency Act does, it is submitted that the Bombay ruling is still good 
law under the Presidency-towns Insolvency Act. As regards cases 
arising under the Provincial Insolvency Act it is not yet settled as to 
whether the English rule as to personal earnings shall be followed or not. 
The point has not so far been considered in any reported case. As the 
English rule as to the vesting of after-acquired property till the trustee in 
bankruptcy intervenes has not been followed in interpreting and limiting 
the operation of section 28, sub-section (4), it is submitted that the 
Provincial Act should not be read subject to the unwritten rule as to 
personal earnings of England. In this connection attention may also be 
drawn to an Allahabad ruling (2) where the court refused to read S. 61, 
P. L A., subject to the exceptions recognised in English cases. The 
omission to recognise this rule will not occasion any hardship, as under 
section 66 the court has a great discretion in making an allowance for the 
support of the bankrupt and his family. « 

Personal earnings should be distinguished from profits of trade 
or business. — Personal earnings should be distinguished from profits of 
trade or business carried on by the bankrupt after his adjudication. There 
has always been a difference between personal earnings and the profits of 
a trade or business carried on by an undischarged bankrupt even though 
such profits were to a great extent due to the personal labour of the 
bankrupt, and such profits have always been held to pass absolutely to the 
trustee (3). Thus it has been held that the earnings of a surgeon-dentist (4), 
a surgeon-apothecary (5), a painter who supplies materials and labour (6), 


(1) Donaghue, C. M. J. in’the matter of, 19 Bom. 2S2, 

(2) Narain Das Dori Lai t;. Mihimal, iA.L E. 193-1 AIL 521 : 149 L 0. 
936 t 66 All 1041. 

(3) Crofton n. Poole, 1 D. & A. B. 568 ; Elllottla Clayton, 16 Q. B, 581 ; 
Be Dowling, 4 Oh. D. 689 ; Emden Carte, 17 Oh. D. 76B ; Me Rogers, 1894, 
1 Q. B. 425. 

(4) Me Sogers, 1894, 1 Q. B. 425. 

(5j Elliott «?. Clayton, 1851, 16 Q. B. 68L 
^6} Be Dowling, 1877, 4 Oh. t). 689* 


S. 28 
(5). 
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an architect who prepares and sells plans and enipioys clerks ), a 
furniture broker wdo removes goods, employs men and vans and suppiies 
nacking cases {2\ and of a surveyor and assessment specialist who carries 
on his business with a staff of clerks (3) are profits of trade or business. 
The earnings of a bone-setter, an actor or a singer are persona! earnings 
for they depend entirely on the personal exertions of the insolvent and 
nothing else (4). 


In order that particular moneys may come under the definition of 
personal earnings it is not necessary that there should be an element of 
periodicity attached to them (5). Thus a lump sum earned by an niKliscliarg- 
ed bankrupt carrying on business as a commission agent may be persona! 
earnings (6). 


Profits of trade or business vest in the receiver. It, however* 
depends upon the bankrupt to carry on any trade or business after his 
insolvency or not. He cannot be compelled to work and earn money for 
the benefit of his creditors (7). The assignees cannot let out the bankrupt ; 
they cannot contract for his labour (8). The bankrupt, m other words, 
cannot be made ‘ the slave of the trustee ’ (9). 

Vesting of rights of action. — In regard to the vesting of rights of 
action for breach of contract and in other cases, the following rules may 
be stated 


(j) A right of action in respect of a tort or a breach of contract 
resulting in injuries wholly to the person or feelings of the bankrupt or 
to his credit, character and reputation does not pass to the trustee for 
his creditors but remains in the bankrupt. Thus a right of action for an 
injury caused by slander, by seduction of a child or servant (10), or by 
trespass to the premises where the damage done to the premises is merely 
nominal and is mainly caused to his person and his family (II), or a right 
of action for damages caused by the use of defamatory words in regard to 
the insolvent’s credit and reputation has been held not to vest in the 
receiver (12). 


(1) Emden v. Carte, 1881, 14 Oh. D. TfiH. 

(2) Crottoii u. Toole, 1830, 1 U. & A. B. 508. 

(.‘i) J,‘c Collins. (11125) Cli. 55G. 

(4) lie Rogers. LSJ4, 1 Q. B. 423, p. 430. 

(5) Alfleck 0 . Ihmmoud, 1912, 3 i). B. 1G2. 

1908 W 

(loosjf ^ Btcl., 

(8) Chippendale o. Tomlinson, 1785, 4 Doug. .318. 

(D) Cohen v. Mitchell, 181X), 25 Q. B. D. 2G2, 268. 

(10) Beokham v. Drake, 2 H. L. C. 579 ; Howartl o. Crowtlier 8 M W 
601 ; Hill Smith, 12 M. & W. 618 ; Exp. Vine, 8 Ch! I) 364? Wilson ami* 
another v. United Counties Bank, Ltd., 1920, 1 A. C. 102 ^ 

(111 Rose V. Buckett, 1901, 2 1C B. 449. 

Wali Ram Sunday Times, Ltd., 140 1. 0. 238 : A. I B 
1982 Smd, 33 ; Gassim, D. K. & Boas v. V. M. Abdiilrahnian A I if ia4i 
Bang. 289 : 8 Rang. 441 : 128 1. 0. 369. A. L R. 1930 
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(iV) A right of action in respect of a tort or of a breach of contract S. 28 

resulting in injuries wholly to the estate of the bankrupt passes to the (2; 

trustee for his creditors (l). 

iiu) A right of action, whether in respect of a tort or of a breach 

of contract, resulting in injuries both to the estate and also to the person 

or feelings of a bankrupt, will be split and will pass so far as it relates 
lo the estate to the trustee and will remain so far as it relates to the person 
or feelings of the bankrupt in him. The trustee and the bankrupt may 
bring separate actions to recover their appropriate damages or they can 
join as plaintiffs in one action in which case the damages will be assessed 
under two separate heads (2). Where the injury under either head 
results in damages, which if standing alone would be too remote to be 
recoverable, the party whose action is founded on that injury will have no 
enforceable claim. It the cause of action be such that the jury would be 
entitled to award vindictive damages prima facie it will remain in the 
bankrupt (3). Where a contract contains several conditions there may be 
separate causes of action (4). 

[iv) In case of a contract for the personal labour of the bankrupt the 
right of action vests in the receiver, if the cause of action on account 
of the breach arose before bankruptcy (5) If the contract is unexecuted 
at the date of the bankruptcy, the right of action will not vest in the 
trustee but remain in the bankrupt, who can sue in respect of it (6). 

Where a foreman engaged for a firm of typefounders for a term of 
seven years was dismissed before the expiration of the term and he was 
afterwards adjudged bankrupt, it was held that the trustee and not the 
foreman was entitled to sue for damages for wrongful dismissal (7). 
Similarly, where an agent employed to sell a property negotiates the sale 
before his insolvency, but the remuneration for his services is to be paid 
on completion of the sale, the receiver is entitled to the remuneration 
though the sale is not completed until after his discharge (8). Where an 
undischarged insolvent employed as a travelling agent for a firm under a 
contract made bsfore the commencement of the insolvency was wrongfully 
dismissed after the commeacameat of the insolvency it was held that the 
undischarged insolvent C3uld maintain an action against tfie firm, but the 
official assignee or receiver being entitled to the Iruits of litigation was 
’entitled to intervene and the court could on his application add him as a 
plaintiff in the suit (9). 

iv) A right of action for maintenance of bankruptcy proceedings 


(1) Stanton fj. Collier, 23 L. J. Q. B. 116 ; Cassim, D. K. & Sons V. M. 
Abdul Rahman, A, I. R. 1930 Ring. 230 : 8 Rang* 441 : 12H L 0. 369; Hashim 
Khan Kova Moideen Kaka, 145 L C. 835 : A. L E. 1933 Rang. 263 ; Tribho- 
vaiidas Abdul Ally, 39 Bom. 568 : 28 I. 0. 596 : A. L K 1915' Bom. 298. 

(2) Wilson & another n. The United Oounties Bank, Ltd., (1920) 1 A. 0, 
102 ; and see Beckham n. Drake, 2 H. L. C. 579, pp. 629, G3L 

(3) Brewer Dew, 11 M. & W. 625 ; Clark Calvert, 8 Taunt 742. 

(4) Belcher th Campbell, L. R. 8 Q. B. 1 ; Castelli n. Boddington, 1 
E. & B. 66. 

(5) Beckham i?. Drake, 2 H. L. C. 579. 

(6) Bailey t?. Tiiiirston c% Co., Ltd., 1903, 1 K. B. 137. 

(7) Beckham t). Drake, 1849, 2 H. L. 0. 579 : 9 E. R. 1213. 

Jie Byrne, 1892, 9 fifoore 213. 

9} Bailey Thurston & 0)., Ltd., 1933, U K. B, 137. 
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s 28 (if any) would pass to the trustee (1). The right of a lessee to be ^released 

IS) from a forfeiture vests in the trustees who can sell such right and 

^ assign it to a purchaser (2). The right to be indemnified against 
the covenants of a lease under a covenant by an ^ assignee 
from the bankrupt vests in the receiver (3). The right to 
get a money decree passed against a person set aside on the 
ground of fraud ceases to be exerciseable by him on his insolvency but 
passes to the official assignee (4), A bankrupt has no right of action for 
maintenance against a person who intervenes in proceedings against fits 
trustee in bankruptcy in which the bankrupt was not personally a 
party (5)* 

The above paragraphs on the vesting of rights of action in the 
receiver should be read subject to the exemption which has been made by 
S. 60, C. P. C., in regard to contingent rights and mere rights to sue for 
damages* It has already been dealt with ; see pages 229-230, 

Rights which are not transferable by their very natiire^—The 
municipal licenses which are personal and not transferable cannot form 
assets available for distribution in the insolvency of the licensee |6). The 
result in the case of a member of the Bombay Native Share and Stock 
Brokers’ Association who has lost his membership for being a defaulter 
is that he loses all interests both in the property of the association and 
in his card. In such a case no interest is reserved in the defaulter*s card 
except to members of the association who have suffered by his lapse, or to 
the association itself. This is the result of rules 18, 56, 57 and 62. The 
defaulting member himself has no interest in the result of the sale provided 
for under these rules nor can he require a sale to be made. The rules are 
there for the benefit of his “Exchange creditors*’ and are doubtless enforce- 
able at their instance. In the case of a defaulting member who is expelled 
from the association no interest in his card remains in himself and so none 
can pass to his assignee whether his expulsion does or does not take place 
prior to the commencement of his insolvency (7). An insolvent was discharg- 
ed after declaration by the receiver that there were no assets of the insol- 
vent which were capable of realisation. The insolvent had mortgaged his 
rights in certain property which the receiver considered worthless. After 
his discharge, the insolvfint disposed of the mortgagee rights to one K who 
brought a suit to enforce the mortgage. Upon objection by the hairs of 
the mortgagors it was held that, after the receiver had abandoned the 
mortgagee rights as worthless, the insolvent became entitled to deal with 
them after the order of discharge and the transfer was not bad (8)* 


(1) Metropolitan Bank v. Pooley, 10 A. 0. 210 ; Boaler a Power, 
2 K, B. 229. 

(2) Howard v. Tanshawe, 1895, 2 Gh. 581, 
i3) Ee Perkins, 18 J8, 2. Gh. 182. 

(4) Rustomji Ardeshi Cooper u Byramji Bomaoit Tahiti, A, i It 
1934 Bom. 84 : 149 L 0, 910. 

(5) Bottomley v. Bell, 31 T. L, E, 591. 

(6) Muttii Mobammadu a Eamaswami Ohettj, 148 I. 0. BM ; A. I. it 
1934 P. 0. 1. 


S^l Assignee of Bombay v. K, R. Shroff, A. I R. 1932 1\ 0. 186 : 

137 1.0. 776 : 59 LA. 318: 56 B(m. 374, affirming Official Assignee of 
Bombay ^.Shroff, 55 Bom. 623 : A. I E. 1931 Bom. 225 : laS L C. 

^ 233: 87 I 0. 878; A. I E. 1917 

All. d02 (1), 
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Vesting of property situated outside British India under an 
order of adjudication passed by a British Indian Court.— See 
commentary under section I, where the matter has been fully discussed. 

General Rules to which the vesting is subject —The effect of an 
order of adjudication is to divest the insolvent of all his rights in his 
property and vest them in the trustee. The rights of the trustee in the 
property of the bankrupt are however subject to certain general rules, the 
principal of which are the following :■ — 

1» The trustee’s title is no better than the bankrupt’s. The trustee 
takes as a rule a title no better than the bankrupt’s. In every system of 
law there is an official, be he called an assignee or a trustee, or by any other 
name» who by force of the statute is invested with the bankrupt’s property. 
But the property which he takes is the property of the bankrupt exactly 
as it stood in his person, with all its advantages and all its burdens (ll. 
Thus if the property is subject to a right of pre-emption by virtue of a 
custom, the official assignee or receiver takes it subject to that right (2). 
If the property had been mortgaged by the insolvent, the receiver takes it 
subject to the rights of the mortgagee including the right to enter into 
possession of the mortgaged property in default of payment of the mortgage 
debt (3). Where the insolvent had at the time of purchase of certain 
property agreed with the vendor to remove certain chhatta in a common 
land whenever the vendor required and the receiver sold the pro* 
perty of the insolvent, it was held that the purchaser was bound by the 
undertaking given by the insolvent (4). An unsatisfied judgment in 
detinue does not alter the property in the goods detained ; the trustee of 
the defendant in such a case must deliver such goods to the successful 
plaintiff (5). The trustee cannot retain the goods unless the plaintiff 
elects to take bankruptcy proceedings for the assessed value (6) or has 
shown by his conduct that he has given up his rights in the goods and 
confined his claim to its value only. The trustee cannot, like the 
bankrupt himself, sue on an illegal contract (7) made by the bankrupt or 
a contract which is void under the law (8). A contract entered into by the 
bankrupt for the sale of specific goods, in a proper case, may be specifically 
enforced against the receiver (9). But where after but without notice of 
adjudication the purchaser paid the price to the jDankrupt the trustee was 
held not to be bound to convey the property except on the terms of the 


(1) Sheobran Bingh Kiilsuni-iiii-oissa, 1927, 54 I. A* 204 : 49 All. 367 1 
101 1. L\ 368 : A. I R. 1927 Privy Council 113. 

(2) Sheobraii Singh a Kulsmn-un-nissa, 1927, 541. A. 204 : 49 AIL S67 : 
101 1 a 368 : A. I R. 1927 Privy Council 113. 

(3) Hobson v- Gorringe, 1897, 1 Cb* 182 ; Monti 0 . Barnes, 1901, 1 li. B. 
203 ; Ellis v. Glower, 1908, 1 K. B. 388 ; Bagoall u. Villah, 1879, 12 Cli. D. 
812 ; Official Assignee v. Fakirji Oowasji, 123 I. 0, 297 : A. I. B. 1930 
Sind 77 

( 4 ) Nand (liopal Das o. Battik Prasad Ckipta, 133 1. 0. 541 : 54 All. 17 : 

A. I. tl. 1932 AIL 78. ^ 

(5) Brinsmead «. Harrison, L. R. 7 0. P. 547 ; Uxp- Drake, 5 Ch. D. 866 ; 
M. Gunsbourg. 1920, 2 K.*B. 426. 

(6) .Ke A Debtor, 14 Mans. 198. , . rs 

(7) Richardson ®. Gooch, 5 E. and, B. 999 ; Re. Mapleblack, 4 Ch. D- 150. 

(8) See Shoolbred v* Roberts, 1900, 2 Q. B. 497, 

(9) Pearce c. Bastable^s Prustee, 1901, 2 Ch. 122 ;iic. Wait, 1926,1 
Oh. 962. 
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general rules for vesting. 


S. 28 purchaser paying the purchase money to the trustee (1). Where the 
(2), vendor has forwarded the goods under a mistake, the trustee of the suppos- 
ed vendee must restore the goods or pay the amount due to him 12), 
A vendor induced by the fraud of the bankrupt to sell and deliver goods 
to the bankrupt is entitled on discovering the fraud to disaffirm the con- 
tract if he does so within a reasonable time and to retake possession, even 
though he has notice of an available act of bankruptcy, the trustee*s title 
being subject to the right of the vendor to disaffirm the contract and 
retake possession (3). 

Ordinarily, however, in the case of a sale where the property in the 
goods has passed to the vendee and the vendee becomes bankrupt, the 
remedy of the vendor is lo prove for the price only and he cannot ciaini 
the goods (4). 

2. The trustee lakes the property subject lo the equities arising 
in respect of property augmented or benefited at the expense of third 
persons since the date to which the trustee’s title relates back, with the 
consent or at the implied request of the bankrupt. Thus where a person 
pays off a distress on the bankrupt’s property or in order to prevent a 
distress, pays any amount to any person, such a person is entitled to be 
repaid out of the estate before the creditors receive a dividend (5). 
Thus where a banking account was kept in the name of the bankrupt’s, 
wife and the bankers, without notice that the moneys were the bankrupt's, 
paid the wife’s cheques after the receiving order but before a declaration 
that the account really belonged to the bankrupt, the court refused to 
order them to pay the amount of the cheques to the trustee (6). But 
an assignee under an agreement void against the trustee who had 
had to pay rent under the agreement is at the most entitled to prove 
for the amount so paid (5), 

3. Similar to the preceding rule is the rule that the trustee 
cannot avoid a transaction of which he has taken the benefit Where the 
trustee has received the proceeds of sale, he cannot treat that sale 
as tortuous and sue the seller in trover (8). Nor can he when he has in 
the bankruptcy proceedings treated a bill of sale as valid and thereby 
gained an advantage, afterwards allege that the bill of sale is invalid (9J. 
Where he has recover^ from the bankrupt’s bankers money received by 
them and paid over to a creditor with knowledge of an act of bankruptcy, 
be cannot again recover the same sum from the creditor {10). Similarly a 


(1) A>/x Eabbidge, 8 Clin D. 367* c/'. Ron ell a MursiKdl, Parkes & Oo., 
1899, 1 Q. B 710; Re. Taylor, 1910, 1 K. JB. 562 ; lie Wiison, 1920 Uh. 31 luid 
Re Gaugh, (1927) B. and C. it. 137. 

(2) Rxp Barnet, 3 123. See also Me Heed, L8?6, 3 {jIu ll J3:i 

(8) Me Eastgate; 1905, 1 K. B. 465 ; Tilley a Bowuiaii, LuLi lOiO, 1 
K. B. 745. 

(4) Mep. Wliitaker, L. R. lu Oh. 446. 

(B) ^xp. Keanarcl, 21 L. T. 684 ; lie Or.iig, liJKi, 2 1C. 13. 467 : Kri,. 
Elliott, 8 M. and A. 664. ’ ^ 

(6) Re Montague, 4 Mans 1. 

(7) Exp. Chaplin, 26 Oh. E. 319. 

(8) Smith ®. Hodson, 2 Smith’s L. C., 13th lUdiUoti, 1 K) ; Brouwul v 
Sparrow, 7 B. and 0. 810. 

(9) Roe ©, Mutnal Loan Bund, 19 Q. B, D. .347, 

(10) Vernon v. Hanson, 2 T. R. 287. 



KUI^h, iM hX^iWRVh JAMES, 


241 


trustee cannot, after obtaining an order declaring a sale fraudulent and S. 2J 
void as against himself and ordering payment to himself of the proceeds (2)* 
of a previous sale of the goods comprised therein, afterwards bring an 
action of trover against the assignees under the bill of sale to recover the 
difference between the value of the goods and the amount realised by the 
sale (1), 

4, The receiver is is to do what is honourable. Rule io 
Ex parte J antes. The trustee is an officer of the court and he will be 
ordered to do fullest equity, and, in certain cases, an even higher standard 
of conduct is imposed on him, i, e,, the receiver will be ordered to do 
what is just in point of honesty and morality, even apart from the fact 
that he is not legally bound to do so. The principle is an old one and 
had been accepted in very early times (2). The rule is generally referred 
to as the rule in Ex parte James (3). In that case it was held by the 
Court of Appeal in England that the trustee in bankruptcy to whom an 
executing creditor had paid over the fruits of his execution under a view 
of the law, which a decision of the Court of Appeal given shortly after- 
wards showed to have been erroneous, must refund the money so paid under 
a mistake of law to the creditor. The principle has arisen from the 
disciplinary contro exercised by the court over its officer in the adminis- 
tration of the estate under its directions. As it operates in a field not 
covered by the established rules of law and equity and as it is incapable 
of reduction to an exact legal formula it must in its application be 
-governed in part by ethical considerations. Legal rights can be deter- 
mined with precision by authority, but questions of ethical propriety 
have always been and will always be the subject of honest differences 
amongst honest men (4), but that is not an adequate reason for discard- 
ing honesty altogether (5). The rule in Ex parte James has been applied 
to cases where the money was paid under a mistake of law (6). But the 
principle is not confined to such cases only, it having been based on a 
much broader principle. The most important case where it was so 
extended is Re Thellusson (7). The facts were as follows : A bankruptcy 
notice and a petition had been served on the debtor who knew of the date 
fixed for the hearing of the petition but who did not attend the hearing 
and did not know the fact that a receiving order had been made. The 
day following the making of the receiving order, the debtor borrowed 
‘from the applicant, a young officer in the Army, who knew nothing of 
the bankruptcy proceedings, the sum of nine hundred pounds which was 
paid direct into the debtor’s banking account, where it was automatically 
extinguished and overdrawn, the balance coming into the hands of the 
official receiver. On these facts it was held by the Court of Appeal that, 
even if the applicant had no legal right to recover the money, the official 
receiver ought to refund the money to him, on the ground that in point of 
moral justice and honest dealings he could not retain it for distribution 
among his creditors- In this case there had been no payment to the 
official receiver under a mistake of law and no act or omission by him 

(1) Smith Baker, L. R- 8 C. P. 350. 

(2) Schondier v, Wace, 1808, 1 Gamp, 486, 

(3) L, R. 9 Cb, 609. 

(4) Be Wigzeil, 1921, 2 IL B, 835, per Balter, J- at 845* 

(5) Me Thellusson, 1919, 2 K. B. Tib^per Atkin, L. J, at p. 764* 

(6) Exp. Simmonds, Re Carnac, 16 Q. B. D. 308 ; Me Brown, 32 Ch» B* 

597 ; Me Rhoades, 1899, 2 Q. B. 347. 

(7) i(1919) 2 K B. 735. 
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S. 28 which had resulted in the particular fund reaching his hands. At the 

( 2 ). same time it is clear that holding otherwise would have resulted in a food 
derived from an innocent third party left without even a right of proof in 
the bankruptcy becoming available for distribution among creditors who 
‘ could show no title thereto under any moral process whatever* There 
are other cases also in which there was no mistake of law and yet the 
principle was applied. Before his bankruptcy a debtor had charged two 
policies of insurance on Im life to his banker to secure a ioaoj and at his 
request his wife had paid the premiums due immediately before his 
bankruptcy, and continued to pay all the subsequent premiums and 
the interest on the loan down to the date of his death when the 
policy money was paid to the mortgagees, who having deducted the 
amount of their debt, paid the balance to the official receiver, from 
which balance the wife claimed to be eniiUed to recoup herself the 
amounts she had actually paid in premiums and interest on the 
loans. It was held on these facts that the official receiver should pay 
the premiums and interest to the wife out of the balance (l). Where a 
testatrix bequeathed to her husband, who subsequently became bankrupt 
and who was the sole executor and trustee of her will, certain articles of 
jewellery absolutely but before her death she informed him that she had 
written a letter, to be opened after her death, containing certain 
directions relating to the jewellery, which directions the husband promised 
to observe, it was held that, whether the letter created a valid trust or 
not, the trustee in bankruptcy of the husband should only take the jewellery 
after the gifts of specific articles contained in the letter had been satisfied 
(2). Where between the receiving order and adjudication a bankrupt by 
consent of the assistant official receiver proceeded with the promotion of 
a boxing contest without interference and in pursuance of the arrangement 
with that officer was paid moneys by ticket agents, and, after deducting 
expenses, paid the balance of these moneys to the trustee, it was held 
that even if the trustee was not bound by the acts of the assistant official 
receiver, it would be unjust and inequitable to permit the trustee to 
recover the moneys afresh from the ticket agents (3). Where a testate 
bankrupt accumulated sums in a bank out of his personal earnings, incurred 
debts in the ordinary course of living and then died, whereby his executors 
incurred funeral expenses^ it was held that the official receiver should pay 
creditors for necessaries not paid for, and pay the executors their reason- 
able funeral expenses in full out of the sums so accumulated (4). The 
principle was applied in a Rangoon case, where a certain company was 
found to possess a moral or equitable claim to a certain sum of money in 
the hands of a receiver (5)* 

Cases in which the principle was not applied. --"Where the mort- 
gagees of two fishing boats belonging to a debtor charged to secure present 
and future advances offered to pay the creditors a composition, which ths 
majority accepted, and afterwards paid it to the assenting creditors with 
notice of an available act of bankruptcy under the mistaken belief that 
they were entitled to add the amount so paid to their security* which 
amounts after the sale of the boats and the bankruptcy of the debtor they 


(1) Be Tyler, (1907) 1 K. B. 865. 

(2) Be Bell, 99 k T 989. 

(3) Be Wilson, (1926) CL 21. 

(4) Walter, Slocock Official Receiver, 1929, 1 Cli* 647* 

Bang, fi (2) j 8 Rmg. 

665 ; 131 1. C. 504 
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claimed to retain from its proceeds, in addition to the amount of their 
debts properly covered by the mortgage, it was held that the principle 
had no application (1). Where a debtor whose affairs were being liquidated 
by arrangement under the Act of 1 869, and who had a short time previous- 
y effected and paid one premium on a policy of insurance which at the 
date of the insolvency had no surrender value, did not disclose the exis- 
tence of the policy, but continued to keep up the premiums after the close 
of the liquidation for a period of 27 years until his death, it was held by the 
Court of Appeal, that the debtor’s legal personal representative had no 
claim, legal, equitable or moral, against the ofScial receiver for a return 
of the amount of the premiums so paid (2). A debtor during the liquida- 
tion of his affairs effected a policy of insurance, the existence of which 
was not disclosed to the trustee in the liquidation but the premiums on 
which were paid by the debtor until he obtained his discharge out of an 
allowance made to him by the trustee for assistance rendered in carrying 
on the business. On these facts it was held that, there being no know- 
ledge on the part of the trustee, the ofScial receiver was entitled to the 
proceeds of the policy without making any allowance to the executrix of 
the debtor for the premiums (3). A receiving order having been made 
against a debtor, a stay of advertisement and for the proceedings was 
granted pending the hearing of the appeal which was ultimately dismissed 
and the debtor adjudged bankrupt. Between the date when the receiving 
order was made and the date when it was advertised the debtor paid in 
certain sums to draw oat certain sums from his account with his bankers, 
who were throughout ignorant of the bankruptcy proceedings. The 
trustee in bankruptcy subsequently claimed from the bank the amounts 
paid in to the credit of the account without allowing the bank credit for 
the amounts withdrawn during this period. It was held by the Court of 
Appeal that it was not contrary to natural justice or unconscionable to 
allow him to do so and to claim the full benefit of his statutory rights (4). 
Where a trustee was bringing an action against a book-maker on cheques 
previously given him for betting losses, it was held that the trustee was 
merely enforcing a right of action and that there was no room for the 
application of the principle (5), It will appear from the cases noted above 
that it is not always easy to apply the principle, and that there can be 
and have been honest differences of opinion as totwhat may be honourable 
Jor the official receiver in a particular instance. One thing is however 
certain that the principle is a sort of prerogative of mercy reposed in the 
court to alleviate particular cases of unusual hardship in which a regard 
to strict legal or equitable rights only would work manifest injustice. It is 
not a rule of general application indistinguishable from a rule of law. 

The above principle has als3 been extended to questions of proof. 
Where a firm of solicitors who became bankrupt had received from their 
clients money which included payment on account of counsefs fees, the 
Commissioner directed the assignees to admit a proof of the barrister for 


(1) Me Hall, (1907) 1 K, B. 875. 

(2) Tapster ti* Ward, 101 L. T. 502. 

(3) Be Stockes, (1919) 2 It. B. 256 ; See also William’s, page 233, 

(4) i ?0 Wig^ell, (1921) 2 K. B. 835. 

(5) Scr^uWs Trustee a Pears, 1922, 2 Oh '87, 
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S. 28 amount of his unpaid fees which had actually been received by the 
(2), bankrupt (l). 

Insolvent’s position after adpdicatioii,— On the making of an 
order of adjudication the whole of the property belonging to the insolvent 
vests in the receiver and for all purposes it is the receiver who represents 
the insolvent in regard to his property and rights of action. Two results 
follow from it. Firstly the insolvent ceases to represent his estate and he 
cannot do anything in respect of his property which so vests in the 
receiver as to bind him. The second is that in any matter affecting 
the insolvent’s property the proper person to represent the insolvent is the 
receiver. From the first proposition it is clear that no cause of action in 
a suit or proceeding affecting the insolvent’s property survives on the 
adjudication of the insolvent and if the receiver declines to defend a suit 
or appeal from an order passed against the Insolvent in such a proceeding 
affecting property, the insolvent cannot do so independently of the 
receiver (2). The right to set aside a money decree passed against a 
person on the ground of fraud ceases to be exercisable by him on his 
insolvency but passes to the official assignee (3). In a Bombay case it 
was however held, having regard to the special facts of that case, that if 
during the pendency of a suit a party is adjudicated insolvent, he is not 
disqualified by reason of his insolvency from appeiling and that after the 
annulment of the order of adjudication he is entitled to continue the 
appeal (4). 

The above disability of the insolvent to prosecute or defend pending 
suits or proceedings results only in respect of property which vests in hiitu 
but not in respect of that which does not vest (5). 

Section 28, sub-section (2) prohibits suits being brought by creditors 
against the property of the insolvent and also prohibits the commenceinent 
of any suit or other legal proceedings by a creditor but there is no specific 
provision in the Act under which a suit by an insolvent after his adjuciica- 
tion is in express terms prohibited. Section 59 id) implies that the 
receiver is the proper person to institute, defend or continue suits 
and proceedings relating to the insolvent’s properly. Where the property 
in dispute in a suit is admitted to be or is of such a nature that it iniisl 
vest in the receiver, the receiver alone is the proper person to institute suits 
and proceedings ; a suit brought by an insolvent belihicl the back of the 

(1) Hell, and 0. Hall, 12 Jiir, N. B. 107(1 Also see hltjth ihhiuhoun, 
re Clift, SB W. E. 68S and Wells Weils, (IDli) P. 157 : HS L. J, IK HL 

(2) Tribhovan Das a Abdul Ally, 39 Bom. 508 : 28 L il 500 : A. L it 
1915 Bom. 298 ; Munilal v, Bari Daab Bank, A. I. Tt 1930 tali. 170 : IfB L il 
151;Eajendra Chandra Sarkar v. Bipiuchandra Bhnh Bhavinik, A, I, IL 
1934 Gal 64 : 60 Gal 1289 : 149 LG. 399 ; Phani Bushin Basu u. Hushi Binislian 
Maity. A. L E. 1935 Gal 391 : 156 L G. 401; Bayad Baud Maliomccl, 95, L 
C. 538 : A. L E. 1926 Bom. 366; Shyam Sarup u* Nand Earn, 03 1.(1 366; 
43 AIL 555 : A. 1. E. 1921 All 232. 

(3) Eustomji Ardeshi Cooper v. Byraixji Bomanji Tiikti, A. I ft 19M 
Bom. 84 : 149 I. 0. 910. 

Chandra Oenji Shripathi Sukaji , 11810* 262 ; A. LIL 

1929 Bom. 202. 

(5) Haji Sargand Gtil v. Smmi Dass, A. I E. 1937 Peak 41? BalajL 
Sao a Anand Prashad, 103 1. C. 131 ; 23 N, L. I 66 : A, 1 1. 1927 Nag. 211 
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receiver would be defective (1). In every case, however, before an S. 28 
insolvent be held incompetent to continue the proceedings or maintain a (2). 
smt, the court should be satisfied that the property affected by the suit 
or the proceedings has vested in the receiver. An appropriate course 
would seem to be to implead the official receiver in the suit 
or at least give him notice of the action so that when a decree is 
passed in favour of the plaintiff, the receiver may be at liberty to take 
the benefit of the decree and recover the amount due under it, if it 
can be shown that the property was such as had vested in the receiver. 

Thus it has been held that where an insolvent filed a suit for money lent 
after adjudication the defendant who took the money from the plaintiff 
should not be allowed to deny that the money belongs to the plaintiff and 
that prima facie there is no presumption that the money does not belong 
to the plaintiff and till the receiver has not intervened and seized this 
amount there is a presumption in favoir of the plaintiff that the money 
is his own and the suit cannot be thrown out on the mere ground that 
the plaintiff is an insolvent (2). 

just as the insolvent has no right to commence or prosecute 
proceedings affecting bis property which vests in the receiver, in the 
same way all transactions between an insolvent and the creditor conducted 
behind the back of the official assignee must be considered as not binding 
on the latter (3). Thus it has been held that where a person who had 
obtained a decree against another for a monthly family allowance was 
adjudicated an insolvent the decree became vested in the receiver 
as from the date of adjudication and all payments alleged to be made 
by the judgment-debtor to the insolvent after the said date and which were 
not certified to the court under O. 21, r. 2 (3), C. P. C , could 
not be recognised against the receiver by the executing court (4). 

Such transactions are, however, not absolutely null and void. They 
are only voidable against the receiver ; otherwise they are perfectly valid 
and bind the insolvent himself (5). Thus it has been held that an insolveat 
can be sued upon on a mortgage executed by him during his insolvency 
after his discharge when the property revests in him (6). 

Similarly a judgment-debtor cannot have a sale set aside on the 
ground that the official receiver who was a necessary party was not 
jncliided in the mortgage suit. The reason is that the official receiver 
may not be bound by the sale but the judgment-debtor is (7). 


(1) Sripada Venkatasubbarao v. Namagiri Venkateswaralu, A. I. R. 1937 

Mad. 165. 

(2) Abdul Ralmman Mihal Chatid, A. I. R. 1935 All. 675 : 157 I. C. 41. 

(3) Mohan Lai Moti Lai Shah v. Hari Lai Bhogi Lai Shah, 87 I. 0, 
929 : 27 B. T 4 . R. 419 ; A. I. R. 1925 Bom. 346 ; Rostaraji Dhanju Mohta 

Madan Mohan, 39 I. C. 884 : A. I. R. 1917 Pafcna 229. 

(4) Nilkamta Subudlii v. Ranaa Chandra Deo, 137 I. C. 394 t A. I. R. 
1932 Mad. 250. 

( 6 ) Rup Narian Singh v. Hargopal Tewari, 55 All. 608 : 143 I. C. 836 ; 
A. I. R. 1938 All. 449 ; Inamullah Khan «- Shambhu Dayal, 180 I. C. 485 : 
A. I. E. 1931 All. 159 ; Diwan Ohand «. Nanak Chand, 16 Lah. 392 : 155 I. C. 
938 : A. I. R. 1934 Lah. 899 ; Jagmohan Lai v. Mst. Gointi, 146 I. 0. 494 : 
A. L R. 1933 All. 153. ^ 

(6) Rup Karaln Singh «. Har Gopal Tewari, supra. 

( 7 ) Innamullah Khan Shambhu Dayal, IW I. 0. 485: A- L R. 1931 
All, 159. 
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S. 28 Following the Allahabad rulings it has been held by the Lahore High 

(2). Court that partition of property in which an insolvent had a share is not valid 
if the receiver in whom that share is vested is not a party to that partition^; 
but if the receiver does not claim it in the insolvency proceedings the parti- 
tion would be binding upon the parties after the discharge of the insolvent 
(l). In a Patna case where the judgment-debtor was a party to the execution 
proceedings and was apprised of the assignment of the decree by the 
decree-holder who was adjudged insolvent, in favour of a private person 
as well as of the application of the transferee to be substituted in place 
of the original decree-holder and to carry on the execution and he raised 
no objection at the time and the official assignee had not taken any steps 
to take possession of the decree and executed it himself, it was held that 
the judgment-debtor could not object to the execution and say that 
the official assignee only was entitled to execute the decree (2). 
Where, subsequent to adjudication as insolvent, a government servant 
incurs debts, and creditors obtain decrees against him and subsequently 
the adjudication is annulled but the official receiver has not availed him- 
self of section 28 (4), the decree-holders can proceed against salary obtained 
by him after the order of annulment (3). Where a person after being 
adjudicated insolvent endorses a pronote in his favour to another, and bis 
insolvency petition is subsequently dismissed, the property revests in him 
from the date of adjudication, the assignment is valid and the assignee can 
sue on it (4). During the pendency of a suit by a wido vV against her husband s 
father, A, for present as well as future maintenance, A was adjudicated 
insolvent on the application of a creditor. The official receiver was added 
as a party defendant No. 2. The widow alleged that the insolvency pro- 
ceedings were collusive. The lower court passed the decree in her favour 
declaring that the maintenance was a charge on property held by A. 
A appealed against that decree making the receiver also a respondent. 
In appeal the widow contended that after the vesting of the estate in the 
official receiver A had no locus standi to appeal against the decree. It 
was held that the decree was, as it stood, a personal decree against A, 
though there was also the declaration of a charge and therefore the objec- 
tion under S. 59, P. I. A, was not well founded. It was farther held 
that the case was not one within the terms of 0. 22, r. 8, C. P. C., because 
A did not become an insolvent during the pendency of the appeal and 
the scope of the suit was not one which an assignee or receiver might 
maintain for the benefit of the creditors, though the appeal, if successful,' 
may incidently benefit them, 0. 22, r. 10, that C. P. C. was only permissive 
and did not impose any disability on a person already on record and there* 
fore the appeal by A was competent (5). 

When the consent of the heirs of a Mohamadeii is signified to a 
bequest in a will in favour of an heir the legatee takes from the testator 


r 392: 155 L C. 938: 

A. L E. 1934 Lah. 809. 

T n iln 1933 Patna 130 j 140 

JL* Oj* dS9* 

(31 Secretary sf State v. Ishardas, A. L R. 1930 Lali, 761. 

M WjShyrahewanhalli Lingappa B. Official Receiver, Rollary A, I. R, 1937 

JtiECl* I XL 

tnar, Dandamucli Sitalakaiiataauaa, A. I. E. 

1937 Mad, 916. 
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and the consent does not operate as a transfer by the heirs signifying their 
consent. Where the consenting heirs are insolvent their consent is equally 
effective in validating the bequest and the property vests in the legatee 
and not in the receiver (l). 

As the receiver completely and effectively represents the estate of 
the insolvent^ it is obvious that he is a necessary party in a suit or pro- 
ceeding affecting such property. The leading Indian case is Kaia Chand 
V. Jagan Nath (2), This case has been discussed at length under sub- 
section 6. It was held by the Privy Council that in a mortgage suit the 
receiver is a necessary party This case has been followed by the Indian 
High Courts in subsequent cases (3). Even before the Privy Council 
case referred to above, it was held in some cases that the official receiver 
is a necessary party in a suit affecting the insolvent’s property (4). If a 
person is adjudged insolvent pending a suit, there is a devolution of interest 
as contemplated by 0. 22, r, 10, C. P. C. ; S. 22 (1), Limitation Act, has 
no application to such a case as bringing the official receiver on the record 
does not amount to adding a new plaintiff or defendant within the meaning 
of that section. 

The official receiver is a necessary party in the suit if it relates to 
the property of the insolvent. Where a suit is brought against a debtor 
in respect of money due, f. <3,, a debt or damages for breach of contract, 
and he becomes insolvent, the suit is not one relating to the property of 
the insolvent and the official assignee or receiver is neither a necessary 
nor a proper party to the suit (5). 

A Bombay ruling where it was held that the right to set aside a 
money decree passed against a person on the ground of fraud ceases to be 
exerciseable by him on his insolvency but passes to the official assignee, 
appears to conflict with this view f6). The reason for the rule is that the 
receiver is not bound by a decree obtained by a creditor against the 
insolvent ; and that the only way in which the creditor can claim against 
his estate is by proving in insolvency. 

Successive Bankruptcies. — The matter in England is governed by 
section 3 of the Bankruptcy (Amendment) Act, 1926, which was sub- 
stituted for section 39 of the principal Act of 1914. It runs as follows : — 

. * 

(i) Where a second or subsequent receiving order is made against 
a bankrupt, or where an order is made for the administration in bankruptcy 
of the eatate of a deceased bankrupt, then for the purposes of any proceed* 


(1) Aziz-uivnissa Blbi 0, M. Chiene, 42 All. 593 : 59 I. 0. 296 : 
A. I. B. 1920 AIL 243. 

(2) 101 L 0. 442 : 54 OaL 5D5 ; A. I R. 1927 P. 0. lOS. See also the 
remarks of their Lordships in Sripat Bingh Dugar^. Bai Hari Ram Goenkai 
74 L C. 597 : A. 1. R. 1922 P. C. 5L 

(3) Rajeiidra Chandra Harkar a Bepin Chandra Siialia Bhaumik, A. I. R. 
1934 Cai. 64 ; 60 OaL 1298 : 149 L G. 399 ; L. W. Nasse, In the matter of, 
118 1. C. 615 : 7 Rang. 201 : A. I. R. 1929 Rang. 229. 

(4) Mam Raj, u Brij Lai, 8 A. L. J. 1241 : 12 L 0. 587 ; Davaraja 
lyangar n. Thirumala Sami Naidu, 32 1. C. 489 : A. I. R. 1917 Madras 98 ; 
Ghulam Mahomed v. Karta Ram, 51 1. C. 971 : A. I. R. 1919 Lahore ^3 (1), 

(5) Baltha 2 ;ar u Municipal Corporation, Rangoon, A. L R. 1935 Rang* 
439 ; 160 I. C. 90. 

(6) Rustomji ^Ardeslu Cooper u. Byramji Bomanji Talati, A, L E* 
1934!Bom. 84 ; 149 L 0. 910. 
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S 28 iiigs ccnsequeni upon any such order, ih3 trustee in the lust 

(2), bankruptcy shall be deemed to be a creditor m respect of any unsatisfied 

balance of the debts provable against the property of the baokrupl in that 
bankruptcy. 

^'(2) In the event of a seconder subsequent receiving order made 
against a bankrupt being followed by an order adjudging him bankrupt, 
or in the event of an order being made for the administration in 
bankruptcy of the estate of the deceased bankrupt, any property acquired 
by him since he was last adjudged bankrupt, which at the dale when the 
subsequent petition was presented had not been distributed amongst the 
creditors in such last preceding bankrup cy, shall (subject to any dis- 
position thereof made by the official receiver or trustee mthat bankruptcy, 
without knowledge of the presentation of the subsequent peiitioo, and 
subject to the provisions of section forty-seven of this i\ct) vest in the 
trustee in the subsequent bankruptcy or administration m bankruptcy as 
the case may be. 

*‘(3) Where the trustee in any bankruptcy receives notice of a sub- 
sequent petition in bankruptcy against the bankrupt or after his decease 
of a petition for the administration of his estate in bankruptcy, the trustee 
shall hold any property then in his possession v\hich has been acquired by 
the bankrupt since be was adjudged bankrupt until the subsequent petition 
had been disposed of, and, if on the subsequent petition an order of 
adjudication or an order for the administration of the estate in bankruptcy 
is made, he shall transfer all such property or the proceeds thereof 
(after deducting his costs and esipenses) to the trustee in the subsequent 
bankruptcy or administration in bankruptcy, as the case may be/* 

There is no express provision on the subject in both the Indian Acts. 
In a Calcutta case the principle underlying section 39 (1), English 
Bankruptcy Act, 1914, and the decision of the Court of Appeal in Ex paric 
Pit (1) were followed (2). 

It is submitted that the English law as stated in the section quoted 
above will be followed in India on the ground that it is in accordance with 
justice, equity and good conscience. 

Sub-section 2, second part. — Sub-section 2 of section 28 consists of 
two parts ; the first provides that on the making of an order of adjudica*. 
tion the whole of the property of the insolvent shall veft in the court or 
receiver and shall become divisible among the creditors. The second 
provides that no creditor to whom the insolvent is indebted in respect of 
any debt provable under this Act shall during the pendency of the insol- 
vency proceedings have any remedy against the property of the insolvent 
in respect of the debt, or commence any suit or other legal proceedings* 
except with the leave of the court and on such terms as the court may 
Impose. An order of adjudication has, therefore, two main effects ; one 
is to take away the property of the insolvent from his possession and 
control to be administered in the manner prescribed by the insolvency law 
for the protection of the general body of creditors. The other is that it 
takes away the rights of the creditors to proceed against the insolvent’s 
estate in thi ordinary manner and gives them the remedy to prove their 


(1) 1882, 20 Ok D. 30a 

( 2 ) J. M. Gregory,dnre^ A. II. 1928 0aL 50:M OaL 858: 106 10. 
326. {A ease under the Presidency-towns Ineolveney Aet») 
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claims in insolvency (l). Beth these provisions are enacted to promote a S» 
single object, that is, to bring the insolvent and his estate on the one hand 
and the claimants against the estate on the other, within the special 
jurisdiction of the insolvency court. We have considered the first part of 
the sub-section and now we proceed to deal with the second part. 

Applicabiiity.-^In order that the sub-section may operate as a bar 
to a suit, it is necessary that the following conditions should be 
fulfilled : — 

1. The person bringing the suit should be a creditor ; 

2. The suit should be in respect of a debt provable under ibis 
Act ; 

3. The bar operates only daring the pendency of the insolvency 
proceedings and not after their termination ; and 

4* The suit should seek a remedy against the property of the 
insolvent. 

From the construction of the sub section it appears that the words 
during the pendency of the insolvency proceedings” and ‘"against the 
property of ^the insolvent” are to be read as if they had occurred after 
the words “ or commence any suit or other legal proceeding” also. It 
would thus mean that the suit or other legal proceeding is barred only 
if it is aimed at against the property of the insolvent and is commenced 
daring the pendency of the insolvency proceedings. This construction has 
been overlooked or not followed in a few cases which we will discuss 
later on. 

Rights of persons other than creditors not barred.— A stranger 
to the insolvency proceedings is not required to obtain the leave of the 
court before bringing an actio i in respect of a property seized by the 
receiver on the ground that it belonged to him and not to the estate of the 
insolvent (2). There is no statucory provision under which such leave is 
necessary ; whatever provision there is in the Act relating to the grant of 
such leave is confined to the claims of creditors (3). Nor leave is necessary 
on the ground that the receiver is an officer of fhe court. The rule that 
,a suit should be instituted against a receiver with the previous sanction 
of the judge having charge of the proceedings in which the receiver 
had been appointed only applies where the receiver is appointed 
in an action, and does not apply to a receiver mentioned in 
the Provincial Insolvency Act, who is exactly in the same position as the 
trustee its bankruptcy in England (4). The insolvent’s property vested 


(1) Paruchuri Venkataramavya o. Abburi A. I. R, 1936 Mad. 

57: 160 I 0.423. 

(2) Rura v. Official Receiver, Amritsar, 125 lad. Gas. 625 : A. I. R. 1930 
Lab. 703. 

(3) Mfe. Maharaiia Kunwar v. E. V. David, 77 Ind. Gas. 57 : 46 AIL 16 : 
A. L li 1924 All 40 ; Plalima v. Matbradas Ramachand, 40 I. C. 122 : A. I. E. 
1917 S. 22. 

(4) Sant Prasad Singh a, Bbeodiitt Singh, 77 Ind. Gas. 5B9 : 2 Pat 724 ; 
A. I. B. 1924 Pat 259 ; Aairit Lai Chose Narain Chandra Chakrabarti, 
A. I. R- 1919 Cal. 781 : 53 I. 0. 973 ; Halxraa v* Matbradas Ramachand, 10 S. L. 
K 879 : 40 L 0. 123 :A. I. E. 1917 Sind 22. 
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S. 28 in the official assignee is not in custodio legis and there is no con- 
{2]a tempt of court in instituting a suit against that officer with respect to that 
property (l). 

In respect of any debt provable under this Act— ‘Even the right 
of a creditor of the insolvent to commence any suit or other legal proceed- 
ing is barred under the section only if the suit or legal proceeding is in 
respect of a debt provable m bankruptcy. Thus it has been held that a 
suit in respect of an obligation incurred by an insolvent after the date of 
his adjudication not being a provable debt is not barred by the section 

(2). A suit brought on a promissory note executed by the manager of a 
joint Hindu family impleading all the members of the family,, including the 
insolvent and the official receiver, is unsustainable against the insolvent 
and the official receiver because ihe debt is one provable in insolvency but 
it can be decreed against other defendants on its being proved that the 
debt was incurred on behalf of the family and can be reilised from 
their shares of the family property (3). 

During the pendencs? of insolvency proceedings, — The bar imposed 
by the section operates only during the pendency of the insolvency pro- 
ceedings. The expression has not been defined in the Act and there is no 
express provision that insolvency proceedings terminate after a particular 
act or order has been done or made by the insolvency court. It was held by 
the Chief Court of Lower Burma (4) and by the Rangoon High Court (5) 
that an order of refusal of discharge terminates the insolvency proceedings. 
This view has however not been accepted as correct by the same High 
Court in two other cases (6). The ground of the subsequent decisions was 
that on the refusal of the insolvent s discharge his property does not re-vest 
in the insolvent, and the insolvent can renew his application for discharge 
in case fresh circumstances justify him in doing so. The Madras 
High Court has also ruled that a refusal under S. 42, P« L A., 1920, of 
final discharge does not ipso facto determine the insolvency proceedings. 
When the assets of the judgment-debtor are not vested in him or under 
his control and when the official receiver is still holding them for the 
benefit of the judgment-debtor’s creditors an order of refusal of 
final discharge is not in itself necessarily final (7), It was further 
ruled in the same case that if a court intends to bring the insolvency pro- 


(1) Ramaliuga Chetty v. Ananta (Jhariar. (11)13) M. W. N* 287 : 13 JL L 
303 : 18 1 G. 722 : 24 M. L. J, 350. 

(2) Ganga Prasad v. Pidaali Ohandabhai, 48 L G. : A. L IT tOIH Nag. 
197, 

(3) Karnaii Biseddulagari Chinna Voeriah ii yerrahliotluila Gurivi 
Eeddi, A. I. E, 1934 Madras 223 : 148 I U. 83L 

(4) Koshwe Uya, In the matter of, 38 L CJ. 511) : A. L E. 1017 h II 10 (2), 

(5) Maung Po Toke v. Maung Po Gyi, A. L E, 1020 Rang. 2 ; 3 Rang. 
492 ; 92 L C. 142 ; see also A. K. R. M. S. Chottyar firm Daw Pwa Tliet, 
A.T.R. 1936 Eaiig. 2, where a conditional order of discharge was held to con- 
clude insolvency proceedings. 

(6) Rowe & Co., Tan Thein Teik, A. I. E, 1925 Rang, HI3 : 3 Rang. 
643 : 84 LG. 909 ; Tan Seik Ke ti. C. A. M. 0. T. firm, A. I, li 1928 Easg, 109 f 
6 Rang, 27 : 109 I. 0. 769. 

(7) Alamelu Animal u. Venkata Rama Iyer, 105 L 0. 105 t 60 Mhi* $11 J 
A. L R. 1927 Mad, 919. 
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ceedings to an end and restore the status quo ante the insolvency it must 
annul the adjudication. Here it will be just proper to note that an order 
of adjudication is annulled on more than one ground and an annulment of 
an order of adjudication also need not necessarily terminate the in- 
solvency proceedings, in any event the operation of an order suspend- 
ing the insolvent’s discharge is different from that of one refusing a dis- 
charge. The effect of the former is that permission of the insolvency 
court is required to institute a suit against the insolvent (i). The death of 
the insolvent does not terminate insolvency proceedings and they can be 
continued under s^xtion 17 of the Act (2). In a Smd case it was remarked 
that insolvency proceedings will be considered as pending where the 
receiver has not yet been discharged and the insolvent has not applied for 
and obtained his discharge (3). 

Subsequent to the adjudication of a person as insolvent certain appli- 
cations made by the creditors of the insolvent were ordered to be ‘filed*. 
The order previous to this order made it clear that farther steps were ex- 
pected to be taken by the creditors. An application made by the sons of 
the insolvent for substitution of their names in place of the insolvent who 
had died during the proceedings was dismissed. It was held that proceed- 
ings were not terminated and an execution application against the insolvent 
was incompetent (4). 

Proceedings commenced before the order of adjadicatioii are 
unaffecled. — The sub-section bars the commencement of legal proceedings 
after the order of adjudication. It does not affect proceedings which were 
commenced before or are pending at the time of the order of adjudication 

(5). For such cases provision is made in 0. 22, r 10, C. P. C. and 
section 29 of the present Act. Under both the provisions the matter is 
left to the discretion of the court in which the proceedings are pending^ 
The Official Assignee is usually made a party to the proceedings. We 
have already considered this matter. All that is necessary to note is that 
the sub-section does not apply to such cases and there is no absolute bar to 
their continuance. An application under O. 34, r 6, C. P. C., for the 
passing of a personal decree against the mortgagor is not a new proceeding 
but a continuation of the original suit so that it does not come under the 
bar of section 16, P. L A., 1907, as a new proceedkig (6). For the purposes 
of the sub-section execution proceedings are not however necessarily a 
■'continuation of the suit proceedings. Thus the grant of permission to 
institute a suit does not necessarily cover permission to execute a decree 
obtained in that suit (7). A person against whom a decree had been made 
ex-parie applied to have the decree set aside ; pending the application the 
decree-holder was declared an insolvent but this fact was not brought to 


(1) Allapitchay a S. xL B. Chetry, G4 L C. 54 : A. I. E. 1020 L. B. 
130. 

(2) Ishar Das e Mi Eatuna Bibi, A. 1 . E. 1934 Lab. 46B: 15 Lah. 69B : 
163 L C. 993 ; Earn Jodbia v* Hazarilali Matlmra Prasad, 158 L G. 18 : A. I. E. 
1935 Pat. 480. 

® Jevanji Mamooji u. GImlam Hussain, 12 S. L. R. 20 : 47 Inch Gas. 77L 
(4) Eamajodtiia t?. Jiazari Lull Matiiura Prasad, A. L R. 1935 Pat 480. 

(6) Jethalal Kalianji a (Tmgaram Naoomal, (] B L R. 326 : 29 1. 0. 50 : 
A. I B. 1914 8.114. 

(6) Kisben Chand Bohan Lai, 59 I C. 710 : 2 Lah. 95 : 3 L. R L 126 : 
61 P. L. R 1921 : A. I. li 1921 Lah. 270. 

(7) Bijai Inder Singh v* Uharaa Bingh, 98 1, C. 525 : 4S All 482 : A. L B 
1926 All 640. 


S. 28 
( 2 ). 
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S. 28 
( 2 ). 


the notice of the court, and nofan illegal 

held that the order setung a . prohibition to a 

order, as the t or proceeding already .pending at the 

creditor against going on with a su.i i 

date of the adjudication ( 1 ). , , , o- , r«„rt 

Remedy -It has been held by the Allahabad High Court 
Kemeay. u luis ,, r P. C , is a remedy with- 

that a decree under ^ I 9 O 7 , and that the only 

in the is to prove his debt consisting of tba balance 

remedy °/ A ^ rteaged property in the insolvency proceedings 

left after the sale of to C W v- 

1 toflf TheSit 4s rT^^^^^^ “A decree is not a remedy for 
° .^ \f onn but mereV the remedy. The remedy is the 

^ 1 I, oA/'rtiino- to the cteditor through the execution of hifi 

general bin'b, an execution. That 

decree, / through the insolvency court by proving his 

Tu"’’^ UrLursuPportsth^ on the ground that it is a 

: rnn of the suit proceedings. It is submitted that so far as the 

continua 1 passing of personal decree against the insolvent is not 

Tremedv it is of doubtful authority. If the above observations are followed 

hn tW loJcal conclusion it would mean that a suit is not barred under 
to their log- jr ^j^jy it is sought 

toVe'executed.-a proposition to which it is very difficult to subscribe. 

Other letfai proceeding.— Commencement of any suit or other legal 
is barred under the section without the leave of the court. 
The Question which has arisen for determination in decided case.s is as 
m^whether the words “against the property of the insolvent should be 
JLd as a part of the expression “other legal proceeding ' as well or not. 
The section bars in plain words the remedies of the creditors against the 
property of the insolvent. Does this section bar the creditor s remedies 
alsinst the person of the debtor after the order of adjudication ? in 
words, is an application for execution by the arrest of the judgment- 
debtor after the order of adjudication included in the expression other 
Wal oroceeding” ? On this point there is a conflict of authorities amongst 
aifferent High Courts. The matter under consideration has been 
he subject of different legislations in the past. By section 341 Code of . 
Civil Procedure, 1882, it was provided that ihe judgment-debtor should 
hi discharged from jail if he be declared insolvent as hereinafter provided. 
Section 16 of the Provincial Insolvency Act, 1907, ran as follows ‘ On 
the making of an order of adjudication the insolvent, if in prison for 
debt shall be released ; and thereafter, except as provided by this Act, 
no creditor to whom the insolvent is indebted in respect of any debt 
nrovable under this Act, shall, during the pendency of the insolvency 
nroceedings, have any remedy against the property or person of the 
insolvent in respect of the debt or commence any suit of legal proceeding 
except with the leave of the court and on such terms as the court may 

impose.’* 

Now in section 28 the words “on the making of an order of 
adjudication the insolvent, if in prison for debt, shall be released,'* have 
been omitted and the words “or person have also been omitted. From 


CH Mnssatnaii Asghari Begam v. Muhammad ym^uf, 61 1, 0, 58i (Lah-l 
( 2 ) 59 L 0, TIO : 2 bah, 96 ; A. I B- 1921 I^uh, 
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these omissions the intention of the legislature is fairls^ clear. For details S, 
of history see commentary under section 23 and als 3 section 31. It has (I 

been held by the Allahabad 11) the Bombay (2) and recently by the 
Rangoon High Court (3) that section 2B of the present Act does not 
protect the insolvent from arrest and that he can be arrested in execution 
of a decree against him in the absence of a protection order. The 
contrary view has been taken by the Lahore (4), Patna (5), Rangoon (6), 
Oudh (7) and Madras (8) High Courts. For reasons in support of the 
first view reference may be made to the judgment of Bennet, J. in 
Ali Htisain v. Lachmi Narain Mahajan (9), where the matter is fully 
discussed. For reasons in support of the second view see A. L R. 1935 
Mad. 239 (10) where the Allahabad ruling was cited and dissented 
from. The question is not free from doubt and it is desirable that the 
conflict may be set at rest by the intervention of the legislature. 

Is a suit under Order. 21, Rule 63, C. P. C., by an attaching 
creditor a legal proceeding ?— It has been held by the Madras High 
Court that the section prohibits without leave of the court a creditor from 
commencing any suit or other legal proceedings which would by its nature 
hamper or affect prejudicially the administration of the insolvent’s estate 
in the insolvency proceedings ; and that, unless the suit or other legal 
proceedings thus interfere with the insolvency proceedings, there is no 
reason why the insolvency court should have control over its institution. 
Relying on this reasoning it was held that where after the adjudication 
of the judgment-debtor as insolvent, a suit by a decree-holder under 
O. 21, r. 63, C. P. C., against a successful objector, who is alleged to 
have purchased the property from a judgment-debtor prior to attachment 


( 1 ) Maharaj Hariram v. Sirikrishan, A. I. R. 1927 All. 418 : 49 All. 2(31 : 
100 I 0. 320 ; All Iliisaiii v. LacbLmi H^orain Mahajan, 74 Ali. 416 : 140 1. 0. 
150: A.IR. 1932 Ail aSa 

(2) Mahomed Roshan d Gimlam Mohiuddin, 118 I 0. 791 : A. 1. R. 1929 
Boma35: 31 Ba^. R. 206. 

(3) Hamid n. Iflohamed Shariff, 13 Rang. 623 : 159 I G. 936 : A. L R. 
1935 Rang. 415, dissenting from the earlier view held in Tan 8eik Ke 
C. A, M. C.T. Firm, (1928) 6 Rang. 27: 1(39 1. U. 769 : Aa. R. 1923 Rang. 
109. 

(4) Firm Partap Singh Pardhan Singh ti Firm Bhai Mewasingh 
Jodhasingli, 107 I. G, lOS: A. L R. 1928 Lih. 258. See Havel i Ram t?. 
^amindara Bank, A. L IL 1929 Lah. 453: 117 L G. 373, in which this case was 
distinguished on facts. 

(5) Hitnaravan Singh v, Brij Nandau Singh, 10 Pat. 423 : 134 L 0, 633 : 
A. I li 1931 Pat. 357. 

(6) Tliakurdeen ti Hubay, 65 L C. 260: A. L E. 1920 L. B. 45; 
Yishwanaihan tn Abdul Majid, (1925) 3 Rang. 187 ; 89 I. 0. 381: A. I R. 1925 
Rang. 305 (Pt. L A.) ; Mauiig Po Toke v, Maung Po Cfyi, (1025) 3 Rang. 492 : 
92 L C. 142 : A. L R. 1926 Rang. 2 (Pt. I A.), dissented from on another point 
in Tan Seik Ke 0. A. M. G. T. Firm, (1928) 6 Rang. 27 : 109 I G. 769 : 
A. L E. 1928 Rang. 109. 

(7) Radhey Shiam v. Hakim Saiyed Mohammed Taqi, A. L R. 1923 
Oudh 36 : 72 I. 0. 911 ; Bhanker Lai v, Perclia Ram, A. I. R. 1936 Oudh 177 : 
160 1. 0. 33. 

(8) EswaxalyeraGovinaarajulu, xA L E. 1926 Mad. 734 (2): 31 1 0. 
192 : 39 Mad. 689 ; Alameln Ammal -z?, Venkataratna Ayyar, A. I. R. 1927 
Mad. 919: 105 1 G\ 165: 50 Mad. 977 (so assumed) ; Bwarni Kotayya 
Venkata Rangarao, A# I. R. 1935 Mad. 239 : 156 I. 0. 428. 

(9) Ali Hussain v- Lachhmi Narain mpra, 

flO) Swami Kotayya v. Venkata Rangarao supm. 
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S 28 before insolvency does not fall within the prohibition (1). The 

(2) contiary has, however, been held by the Nagpore (2) and the Rangoon 

High Courts (3). In the Rangoon case last cited Otter, J remarked that 
the Code of Civil Procedure cannot of itself establish a right which does 
not exist under the ordinary law and that when such a suit is barred under 
the Provincial Insolvency Act the Civil Procedure Code cannot be 
invoked in help ; but Baguley, J. was of different opinion, though he agreed 
with the interpretation put upon the sub-section. He said : “It seems 
to me that although the Civil Procedure Code is a code of procedure it 
does in this instance give a definite right to bring a suit within a 

period of limitation of its own as shown by Article 11, Sch. 1, Limitation 

Act ; but, the Provincial Insolvency Act being of later date than the 
Civil Procedure Code, it must in this respect be regarded as limiting, so 
fat as creditors of insolvents are concerned, a statutory right that they 
may have obtained under 0, 21, r. 63, C. P. C, 

The Allahabad High Court has also taken the same view as the 
Madras High Court has done. There R obtained a declaratory decree 
that certain property was not attachable or saleable in execution of 
a decree by H against his father S who was adjudged insolvent a few 
days before the declaratory decree. H appealed to the High Court 
against this decree and a preliminary objection was taken that 
the appeal was not maintainable as H had not obtained permission to 
bring the appeal as required by section 28 (2) ; it was held that the 
words “commence any suit or other legal proceedings’^ in clause 2 section 
28. must be governed by the words “have any remedy against the pro* 
petty of the insolvent*’ in respect of the words occurring in that clause 
and, as the only effect of the appeal being allowed would be a declaratory 
decree that the property was attachable under the decree of defendant 
No. 1, that would not be a remedy against the property of the insolvent 
within the meaning of section 28. The Madras or the Rangoon rulings 
were not cited before the learned judges (4). 

After an order of adjudication has been passed under S, 16, P* L A*, 
1907, a creditor of the insolvent is debarred by sub-section (2) it) of that 
section from suing under S. 53, T, P. Act, to set aside a transtor by the 
insolvent without first obtaining the leave of the insolvency court (5). The 
Madras case was disappftved in a subsequent decision of the same High 
Court (6), and it was there held that the principle of the decision was'* 
stated too broadly. An application under section 4, P. L A., 1920, in 


(1) Donepudi Subramanyam t\ Nune Narasimham, 119 L Cl 4B : A. L ii 
1929 Mad. 323, overruling and differing from Vasudova Kamath a. liiikHiinii 
Narayan Rao, 1919, 42 Mad. 684: 521. C. 442: A. J. li 1919 Miul 167 iuhI 
also overruling Narasimham d , Subarmaniam, A. L II 1927 Mad. 201; 9H 
I. C. 446 on this point. 

(2) Trimbak t?. Sheoram, A. L R. 1922 Nag. 198: 65 J. (X 941 : 19 N. L* 


a GOT): 37 LaHiH; 
E. 19BII Rang, Bll : B 


(3) Raman Che tty v. Ma Hme, A. I. R. 1917 h. 

Mahomed Adjum Nacoda n. E. M. Ubetiyar Pirm, A. I 
Rang. 7: 1281.0,382. 

(4) Harnam Chander t;. Rupchand, 54 All 532 : 141 10.146(11* A f 

R. 1932 AIL 382. a. u 

1«7 Rao, A, L R. 1919 ifdrA'* 

167 ; 52 I. 0.442 ; Ml Majidan v Ohattru Mai, 100 L G. 38 j (Dah.) 

T rJ Subramanyam «. Narasimham, A. I, R. 1029 Mad. ; 119 
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which it was prayed to court that the ^®^T®^j^g'^°jeditors, has been (2)- 
sell the insolvent’s property for the beneHt to require 

held to fall withm the provision of section -^tion ^ 

the leave of the court to institute the proceedings thereupon V ^ 

Leave of the Court -A suit against a Srd^U^V^'ferSs 

can be only commenced with the J^^^ned in the section is not an 
as the court may impose. The bar respect of debts pro- 
absolute prohibition against the filing OTould-be plaintiff to obtain 

vable in insolvency. It merely requires the Where in 

permission from the insolvency contended that the result 

an appeal against an realizing their debt out of 

of the order was to prevent , transferred to a relation a few 

certain immoveable ^ order ^should be set aside, it was held 

days after his failure, and that t -rugre is nothing in section 36, Pro- 

that the contention could not prevail official receiver from seeking to 
vincial Insolvency Act. which P«7“‘^XfXre reason to suppose, 
recover any i^^n^^ble '.ro^erty it on 

has been collusively transferred for the sole P^^^P g_ ( 2 ^ p, p 

behalf of the insolvent against his ‘ apply to the court 

A, 1907, it is still open to * jredffors ^ ^^it against 

exercising jurisdiction in the matter for leave 
the insolvent (3). , , . 

An insolvency court has 3«nsdictmn, jnd^ wou 

discretion, in permitting an executing c property alleged to be the 

own cost to ®Pl°’^'=®/'®g®f\®Harbeen concLkd by some benamidar or 
property of the Insolvent that ^ Where, however, leave is 

execute a decree obtained in that suit loj* • , , 

There is no rule of law r^t fs’^dSshaWeTo issue 

i nT»»'st ba daddad 0 . .ba facta of each 

'“'“‘"r.’beaapr.ased oa Udavba ^ ??a£f» 

tion by the debtor for his ^ debtor was fraudulent and collusive 

the ground that that the transfer is 

but the court passes a® ““ soecifically states that the creditors may 

more than two years ^bu t specmcaiiy __ 

Ji^deva Sastri «. Yarlagadda Annapurnamma Garu, A. 1. E. 1936 
Mad. 809. . ca f n Bii • l£5Biir L. T. 197 : A. L E. 1920 

(2) Greenburghn- Yavier, 64i a ^ ^923 

15, Indian Limita- 

*^°^tlHsmailjiMoosajir..ManghanraalWatoonial, 6 S. L. E. 80 i 12 Ind, 

^"'itKallas Chandra Sarkarti-Kantiram Pas Bania, 37 1.0.993; A. I. 

^•^^(|)feteSmghn.CharaBSingh ,98 I. C, 625 : 48 AIL 482 : A. L E- 
1926 ML m ^ M.C.T.ChettyarEirm u. S. E. Munnee, 117 1 . 0 . 570 : 

0 Bang. md\ A. I. E. 1928 Bang. 326. 
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s 28 file a separate suit challenging the transfer, no fresh leave to sue is 

(2). necessary (1)- 

Where an application in insolvency, made by a creditor under 
section 4 asking for a declaration that a certain transaction was benanii, 
was entertained by the court and it heard it and proceeded to give a 
decision upon it, the leave of the court under section 28 sanctioning the 
presentation of that application must be deemed to have been given (2), 

A petition was made by the creditor to the receiver praying to set 
aside a certain benami transaction on the part of the insolvent and to put 
the property to sale for the benefit of creditors and the receiver de- 
clined to proceed in the matter. Whereupon an application to the court 
was made under section 4 of the Act and its attention was drawn to the 
fact of the receiver’s refusal to proceed in the matter and that he was 
joined as a party to the present application It vvas held that there 
was sufficient compliance with the provisions of section 28, sub- 
section (2) as the sanction of the court was asked for by necessary 
implication (3). 

Consequences where leave is not obtained — The section does not 
lay down as to what is to be done with a suit or legal proceeding com- 
menced after the order of adjudication without the leave of the court. 
It has been held that the leave contemplated under the section is leave 
which ought to be obtained before commencement of the suit and cannot 
be granted after the same has been filed (4). Even if it is granted by 
the insolvency court after the commencement of the suit or proceeding, 
it cannot be utilised to cure the defect in the suit (5). It does not 
cease to be non-maintainable even where the insolvency proceedings 
after institution of the suit came to an end (6). 

In the case last cited, Wallace, J., after having referred to the 
authorities, made the following observations : — 

“No doubt, as was recognised, this may work hardship in certain 
cases, for example, where the plaintiff is ignorant of the insolvency 


(1) Chattru Mai o. lUfc. Majidan, A. L E. 19.84 Lah. 4110 : ir> ijali. HU) ; 

150 I. 0. 883, • 

(2) Paclilam Narayanamtna v Ncti Venkatasomayajulu, A. L R. ID.-ir) 
Mad. 46 : 153 1. C. 624 ; Vasudeva Sastri o. Annapurna mmn (»aru, 161 I. ('. 
732 : A. I. R. 1935 Mad. 809. 

(3) VasudevaSasfcriu. Aunapurnamma (iaru, A. 1. 11 11)35 Mud, 809 ; 161 
1. 0. 732. 

(4) Dwarkadas o. Tejbhandas, 40 Bom. 235 : 31 I. C. 94K ; A. I. R. 191.5 
Bom. 134 : Maya Ookeda v. Kaverji Kurpal, 138 1. C. 788: A. I. E. 1932 
Bom. 878 ; (Dagood) Mohideen Eowtlier ®. Sahib Been Sahib, A. J, fi 1937 
Mad. 667, (case-law discussed). 

(5) G. Ghouse Khan Balasuhba Eowther, 105 I. tl. 109 : A, L R. 
1927 Mad. 925 ; Jivanji Mamooji ». Ghulam Hussain, 47 I. G. 771 : A. 1. R. 
1918 Sind 38, (the judge resiling from his own judgment in ( lopaldas v. 
Pahlumal, 301. 0. 37 ■- A. I. R. 1915 Sind 34) ; Dadulal «. Namdev, 143 I. G. 
697 (2) : A. I. R, 1933 Nag, 217. (The case of .Haji Umar Sharif «, Jwalii 
Prasad, A. I. R. 1924 Nag. 300 : 79 1. C. 662 was not cited. This last case 
is noticed infra) ; ‘Pannalal Tassaduq Hussain v. Hiranaud Jiwahram. 
A. I. E. 1928 Lah. 28 : 8 Lah- 593 : 102 L C. 37 j See also Rowe and Ob. 
Tan Thein Taik, A. I. R. 1925 Rang. 103 : 2 Rang. 643 : 84 I. 0, 909. 

(6) Ponnnsami Ohettiar v. Kaliaperumal Naioker, 113 1. 0. 650 ; A. L R. 
1929 Mad. 480 ; Surju Prasad Bhagwati .Prasad v. Rajendraprasadj A. t Er 
iQq? AIL 271 fP-t. I. A., 1909). 
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proceedings altogether, But after all, the Gazette notification of insolvency 
is presumed to be notice to all the creditors and they cannot be heard to 
plead want of notice or ignorance. On the other hand unless this strict 
reading of the section is adopted there will be great embarrassment both 
to the insolvent and to the insolvency court. All the creditors could file 
suits without leave and maintain that the court should keep them pending 
until the insolvency proceedings had come to an end on the ground that 
the initial bar would then be removed. That would be practically overrid- 
ing section 28. The insolvent is entitled to the protection of the court 
against the commencement of any such suit'^ (l). Accordingly it has 
been held that a suit brought without such leave is liable to be dis- 
missed ( 2 ) and a decree obtained against the insolvent in a suit brought 
without the leave of the court is a nullity (3). The execution proceedings 
of such a decree and the sale of the insolvent’s property in such execution 
proceedings are also void and do not bind the official receiver (4). 

A less strict view has however been taken in other cases. Thus it 
has been held that the prohibition contained in the section applies only to 
creditors having notice of the proceedings and does not affect persons 
having claims against the insolvent to whom no notice whatsoever of the 
insolvent’s application has been delivered (5). Again want of leave is a 
defence which can be taken in the suit, but it can be waived or there may 
be circumstances in which such waiver may be inferred (6). The matter 
was discussed in detail in A. L R. 1929 Mad. 323 (7), and Wallace, J., laid 
down the law in the following words :-~‘*The prohibition in section 16 is di- 
rected not to the court but to the party, and therefore when a party is wholly 
ignorant of the adjudication he should not be penalized for not bringing to 
court’s notice a matter of which he was wholly ignorant, but what is 
required is that a defence by way of plea of want of leave shall not be 
denied to the debtor in the suit if he does raise the defence of want of 
leave, then the court shall dismiss the suit or permit it to proceed upon 
terms ; but if he does not raise the defence, the proper order would be to 
rule that the objection has been waived and cannot be later pressed. The 
prohibition is merely a restraint on the exercise of jurisdiction, and is a 
matter of procedure and there is no inherent want of jurisdiction,” 


, (1) See Gangadin Gur Parshad v. Jagmohan Singh, A. L E. 1936 

Oudh236: 160 1. 0.229, 

(2) Sri Nivasayya v, Nagappa, A. I. E. 1936 Mad, 984 : 166 I 0. 959, 

(3) Mokshagunam Subraniania Aiyar v. Kama Krishna Aiyar, 70 1. C* 
857 : A. L R. 1922 Mad. ^35 ; L. W. Nasse, in the matter of, 118 I. 0. 615 : 
7 Rang. 201 : A. L R. 1929 Rang. 229 ; See also Vcnkataniavya •v. Yiravya, 
160 I 0. 423 (2) : A. I. E. 1936 Mad, 57, where a less strict view was taken. 

(4) Mokshagunam Subramania Aiyar u Rama Krishna Ai^mr mpi^a \ 
Ponnuthaw Amiiial u. Official Receiver, Coimbatore, 146 L C. 417 ; A. I. R. 
1983 Mad, 858. 

(5) Rida Hussain v. The Collector of Shahjaiianpur, 17 0. C. 267 : 2o 
1.0. 708: A. LR. 1914 Oudh 322; Haji Umar Shariff u Jwala Prasad, 
A. I. R. 19M Nag. 300 : 79 I. 0. 662 ; Des Raj Raghunath u. Duni Cliaiid, 
60 1. 0. 588 (Lah.) : A. I R. 1920 Lah. 42. 

(6) Narasimham -y. Subramaniam, 98 1. C. 446 : A. I. R. 1927 Mad. 201 ; 
Satyamma a Official Receiver, Krishna District, 146 1. C. 699 : A. I, R. 1933 
Mad. 917 ; Malan Devi «). The Amritsar National Bank, Ltd., 162 I. 0. 39 : 
A. I R. 1936 Lah. 286. 

(7) Donepudi Subramanyam d* Narasimham, A. L R. 1929 Mad. 823 : 
11910.46. 
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S. 28 Where a suit is filed after the order of adjudication but without the 

(2). leave of the insolvency court, there is a conflict of opinion as to whether 
such a suit can be stayed under section 29 of the Act. As already 
noted it was held by the Bombay High Court in re Dwarkadas- 
Tejbhandas (1), that leave contemplated by S. 17, P.-t. I. A. 

must be obtained before the commencement of the suit or proceeding and 
that it cannot be given afterwards. There was no question about the 
applicability of section 29 in that case but it has been followed for holding 
the view that section 29 applies only to cases pending on the 
date of the order of adjudication i.2). In another Bombay case (3) 
it was held that the wording of sub-section 3, S, 18, P-t. I. A. 
is wide enough to justify a stay of proceedings in an action which was 
not pending on the date oi the order of adjudication. This case was 
followed, though with some hesitation, by Fawcett, J., in a subsequent 
Bombay case (4l. The same view has been taken by the Bombay High 
Court in a case arising under the Provincial Insolvency Act, where there is 
a very learned and able exposition of the subject by Tyabji, J. (5). The 
corresponding provision of the Bankruptcy Act is section 9, B. A., 1914, 
which provides for the stay of suits. The leading English authority is 
Brownscombe v. Fair (6). The facts in that case were as follows ; 
The plaintiff had commenced the action without leave of the court. The 
plaintifi had thereafter obtained from the Master and sitting Judge in 
Chambers leave to proceed with the action. The insolvent appealed to 
the Divisional Court. He contended that leave ought not to have been 
given. The Divisional Court discharged the order giving leave. It held 
that there was no special ground why the action should be allowed to 
proceed and ordered that it should be stayed. It was not argued on 
behalf of the insolvent either before the Master or the sitting Judge in 
Chambers or before the Divisional Court that inasmuch as leave had not 
been obtained at the time of commencing the action, it was initially 
defective, that the defect could not be cured at the latest stages and that 
the only course then open to the court was to dismiss the action. The 
order was either under section 7, Bankruptcy Act, 1883, which corresponds 
to S. 17, P.-t. I. A., and S. 28 (2), P. I. A , or S. 10 which 
corresponds to S. 18 (3) P.-t. I. A, and S. 29, P. 1. A. Referring 
to section 10, Wills, J., said ; 

“The intention ot the legislature in the Bankruptcy Act was that 
on the bankruptcy of a man no more litigation between the bankrupt and 
his creditors should be permitted except in special circumstances such as 
where a case was at the time of the bankruptcy ripe for trial in which the 
amount of the proof against the bankrupt’s estate would not be seriously 
affected. But there must be some such circumstances ; in the present 
case there is nothing exceptional. Mr. Rose-Innes says that the juris- 
diction of the court is limited to actions commenced before bankruptcy 
proceedings are initiated ; but I do not think so, for the words are per- 


(1) (1915) 40 Bom. 235 : 31 1 C. 948 : A. I. E. 1915 Bom. 134. 

(2) Maya Ookeda ®. Kuverji, 138 L G. 788 : A. I R. 1982 B. 338. 

(3) Mohamed Haji Essack v. Abdul Eahiman, 40 Bom. 4i61 : 81 1. 0. 607 : 
A. 1. R. 1915 Bom. 273. 

Bao-Bovind Rao, A. I B. 1929 Bom, 

S98 : 120 1. 0. 840. 

-o Javarohand, A. t R. 1932 Bom. S44s 

67 Bom. 623 : 138 1. 0. 824. 

(6) 1887,B8L.T.85. 
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fectly general” Similarly in Blount v. Whitely, (1899) 6 Mans. 48: 79 
L. 635, an action brought without leave was stayed. There was no 
question of leave having been obtained, inasmuch as the plaintiff contended 
that leave was not necessary. The debtor applied that the action should 
be merely stayed under section 9, Bankruptcy Act, 1883. Grantham, J, 
refused that application but the Court of Appeal stayed the action in accord- 
ance with the provisions of section 9, Bankruptcy Act. The effect of these 
two cases is thus stated in Halsbury’s Laws of England, Volume 2 (edition 
li page 63 and page 90). 

‘Similar actions which are commenced after the receiving order 
without leave of the court may/ will be stayed. The English case of In 
re Wanzer^ Limited, (1) also appears to be an authority tor the proposi- 
tion/’ It is therefore clear that in England an action brought without 
leave of the court will not be dismissed but will be stayed either under 
the corresponding provision of section 28, P, 1. A. or that of section 29. 

The contray view has, however, been taken by the Madras (2) and 
Lahore (3) High Courts. It may also be safely anticipated that High 
Courts which have ruled leave under section 28, sub-section (2) to be a 
condition precedent to the institution of the suit will adopt the view 
of the Madras and Lahore High Courts ^because in holding that the suit 
must be dismissed in the absence of leave they have impliedly also 
decided that section 29 cannot be invoked to prevent such dismissal. 

Limitation. — After an adjudication is annulled, the only remedy 
open to a creditor to enforce his claim is by way of suit. It may thus 
happen that a suit, which was not barred on the date of the order of 
adjudication might become barred by the time when the adjudication is 
annulled. In cases of this kind the question arose whether the period 
from the date of the order of adjudication to the date of the order of 
annulment should be excluded in computing the period of limitation for 
the suit. Under the Provincial Insolvency Act, 1907, it was held that it 
could not be so excluded, even if the creditor’s proof was admitted by the 
official assignee or receiver, unless there was an acknowledgment in 
the meantime such as would bring the case within section 19 of the 
Indian Limitation Act, 1908 (4). It was also held that this period could 
not be excluded under S. 15, L L. A., because under the sub-section 
an absolute stay of all proceedings was not ejected. Under the present 
Act special provision has been made under section 78. For full notes see 
commentary under section 78. 

An application under section 78 (2) to the insolvency court for 
leave to execute a decree is not an application made to the proper 
court within the meaning of the explanation to Art. 182, I. L. A., and 
does not save limitation. The insolvency court which is entirely a 
creature of the Provincial Insolvency Act is a different court from the 
court which is to execute a decree obtained independently of the Insol- 
vency Act and the mere fact that the judgment-debtor is the same person 
will not make the two courts the same (5). 


(1) (1891) 1 Oh, 305 : 39 W. E. 343 : 60 L. J. Ch. 492. 

( 2 ) Ponnusami Chettiar Kaliaperumal Naicker, 113 L C. 550 : A. L E. 
1929 Mad. 480. 

(3) Panna Lai a Hiranand, 8 Lah. 593 : 102 I. 0. 37 : A.I.E. 1928 Lah. 28. 

(4) Ramaswami o. Govindaswami, (1918) 42 Mad. 319 : 49 I. G. 625- 

f5) Ohathaugali Earichau v. Puvvamparainbati, A. I. R. 1934 392 ; 

7 lad. 808 : !l50 I. 0. 113. 


S. 28 
( 2 ). 
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REPUTED OWNERSHIP CLAUSE. 


S, 28 Siib^secticiii 3 : reputed ownership, its meaning and object — 
(3)f sub-section we have what is generally called the reputed ownership 

clause or the order and disposition clause. The insolvent is only the 
reputed and not the real owner of the goods. Its object is the protection 
of the genera! creditors of a trader against that false credit which 
might be acquired by his being suffered to have the possession and 
power of disposition of property as his own* which does not really belong 
to him. Any one who enables a trader to gain false credit by holding 
out his goods as the trader s own to the outside world has to suffer the 
penalty of losing those goods (3). Property which does not belong to 
the insolvent is thereby made available for distribution amongst his 
creditors by the Official Assignee. It is to take one man’s property to pay 
another man’s debts. This is one of those cases in which the Official 
Assignee, as representing the interests of the general body of creditors, has 
a higher title than that the insolvent himself would have had. The 
burden of proving circumstances of reputed ownership lies on the Receiver 
or Official Assignee (4). 

The clause is in its nature a penal one and it is an exceedingly 
harshs if not an unscrupulous, provision (5). The clause has^ therefore 
been construed strictly and in course of time the provision^hasj been 
hedged round with many conditions. 

History of reputed ownership clause. --Reputed ownership has 
been the part of the bankruptcy law of England since 21 Jac. 1, c, 19, 
S. 11. Since then it has been couched in various terms in the successive 
bankruptcy statutes (6), but the same principle has run through all. 
The earliest exposition of the doctrine of reputed ownership was laid by 
Lord Redesdale in Joy v. Campbell (7) and has been approved and 
acted on in subsequent cases. The present section 38 of Bankruptcy 
Act, 1914, is re-enacted from the Act of 1883, which corresponded witls 
sub-section 5 of the Act of 1869 save in the following respects 

1914 1869 

In his trade or business. being a trader. 

Under such circumstances that he is of which goods the bankrupt is re- 
the reputed owner thereof, puted owner or of which he has 

taken upon himself the sale or 
disposition a$ owner, 

Due or growing due, due. 


Goods. 


Goods and chattels. 


(3) Kadibhoy Ismallji, 11 L C. 14: 6 S. L. R. 78: (Hnilam All T 

Mandvi walla Official Assignee, A. L E. 1937 Bind 37. “ 

(4) Firm of Giancliand Lilaram, In the matter of, 131 I (1 703 : A. 1, E 
1931 Sind 70. 

(6) Hickey, 10 L. E, Eq, 129, cited in Oolonial Bank?) WliinuAv 

1^6, 11 A. 0. 426, 444. ^ mimy, 

® ^ Geo. 4, c. 16, S. 72 ; B. A., 1849, S. 126: B. A. im S 15* 

B, A., 1883, 8. 44 ; B. A,, 1914, S. 38 ; Mulla, page 37B, - i * ^ 

(7) (1804) I Sch. and Bef, 328, 886, 
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Analogous law. — The sub section corresponds to section 52 (2) (c), 
Pt. L A. and section 38 (2) (c), B. A., 1914, except for the proviso that 
tilings in action other than the debts due or growing due to the insolvent 
in the course of his trade or business shall not be deemed goods for the 
purposes of the reputed ownership clause. The proviso occurs in both 
the Presidency-towns Insolvency Act and Bankruptcy Act, 1914. The 
Presidency-towns Insolvency Act also contains an additional proviso 
giving a true owner a right of proof in insolvency for the value of such 
goods as come within the reputed ownership of the insolvent. This 
proviso too is omitted from the present sub-section of the Provincial 
Insolvency Act, but the same principle will hold good under the latter 
Act* The sub-section enacts clause 3 of section 16, P. I. A., 1907, 

Apart from the differences in the provisions expressly dealing with 
reputed ownership, one more difference has arisen between the law under 
the Provincial Insolvency Act and that under the Presidency-towns 
Insolvency Act or British Bankruptcy Act, It is this that under the 
Provincial Insolvency Act the reputed ownership clause does not apply 
to the case of a secured creditor (1). We shall revert to it later on. 
Again it may be noted that under the latter Acts the point of time 
when the reputed ownership clause takes effect is the commencement 
of the insolvency whereas under the present Act it Is the date of the 
presentation of the petition on which the order of adjudication is made. 

Applicability. — In order that the sub-section may apply it is neces- 
sary that the following conditions should be satisfied : — 

1. Goods should be, at the date of the presentation of the petition 
on which the order is made, in the possession, order or disposition of the 
insolvent in his trade or business ; 

2. The possession of the goods should be under such circumstances 
as to make the insolvent the reputed owner thereof ; and 

3. That the goods should have been in the possession of the insol- 
vent in his trade or business under such circumstances that he is the 
reputed owner thereof by the consent and permission of the true owner. 
In other words, the consent and permission of the true owner should 
extend not only to the goods being or remaining in possession of the 
insolvent but also to the circumstances under which the insolvent is in 
possession and which make the insolvent the reputed owner of those 
goods. 

Unless all the three conditions stated above are satisfied, the clause 
will not apply. We proceed to consider each one of the above conditions 
in the order in which they are stated above. 

First condition# — The first condition is that the goods should be, 
at the date of the presentation of the petition on which the order of 
adjudication is made, in the possession, order or disposition of the insolvent 
in his trade or business. In order to satisfy this condition, four facts are 
necessary to prove. They are : firstly, that the property should be ‘‘goods'*; 
secondly, they should be in possession, order or disposition of the insol- 
vent ; thirdly, the possession, etc., over the goods by the insolvent should 
be in his trade or business and fourthly that all the first three facts should 


(1) Wyse Re t?. Obowksey Fxpark, 6 S. L. R. 97 : 17 L 0. 81 ; Shamal 
Das Kschetry m Phanindra Nath, A. L R. 1923 Gal. 532 : 72 1. 0. 467 ; Moti 
Bam i?, Bod well, A, I B. 1923 All. 159 : 76 I C. 749, 


S. 28 
(3). 
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meaning of goods. 


S. 28 co-existed at the date of the presentation of the petition on which 

(3)* order is made. 

Firstly— goods.— 'Goods” include all chattels personal It means 
that every sort of personal estate, except chattels real and heirlooms, 
are included within these words They include choses in action (1), 
bills of exchange (2), stock in the public funds (3), judgment^debts (4), 
proceeds of goods sold (5), freight (6), promissory notes (7), policies^ (8)^ 
annuities (9), a contingent reversionary interest in stock (10), the right 
to print a newspaper (11), shares in companies with a few exceptions (12)» 
a share in the assets of a partnership, even though the assets inclticia an 
interest in real estate (13) and ships (14). 

The clause does not apply to immoveable property which includes 
land or interests in land, houses, or things affixed to the freehold (15). 
The fact that as between landlord and tenant such fixtures would be re- 
movable by the tenant makes no difference (16). A heavy oil press, 
worked by a kerosine oil engine whose shafts and pulleys are bolted on to 
the posts of the house, though capable of removal by unscrewing the 
bolts, does not fall within the scope of the word 'goods* (17). On the other 
hand, articles slightly annexed by a shopkeeper to the premises of which 
he is the tenant for more efficient use thereof and not for the improvement 
of the freehold, retain their character of chattels and come within the 
clause (18). Growing crops, it would seem, are not goods within the 
meaning of this section (19). An equity of redemption in goods pledged 
by the insolvent is not goods within the meaning of the clausa and the 
fact that the pledgee or charge-holder leaves the power to sell such goods 
with the insolvent does not render the pledge or charge invalid (20)* 

Secosidily,— nature of the possession, order or disposition of the 
insoIvent.-^-Possession of the goods need not be actual possession ; con- 


(1) Byal Rolie, 1 Yes. 348, 375. 

(2) Horn Blower id. Proud, 2 B. and A. 327. 

(3) Uxp. Richardson, Buck, 480. 

(4) Se Wethered, 1926 Ch. 167. 

L R^3 C P^^34 Indian (Hotnpany, 7 T. R. 228 ; Oooke a Hemming, 

*(6) Leslie Quthi^e, 1 Bing. N. C. G97. 

(7) Belcher <i) Campbell, 8 Q. B. 1. 

(8) Gale v. Lewis, 9 Q. B. 730 j Green -n. Ingham, L. R. 2 (I IK 525* 

(9) Exp. Smyth, 3 M. D.and D. 687 ; Waldron v. Sloper, 1 Drew. 103* 

(10) Bartlett Bartlett, 1 DeG. and J. 127, 

(11) Exp. Foss, 2 DeG. and J. 230. 

(12) Williams, page 277. 

(13) Be Bainbridge, 8 Ch, D. 218. 

Sole, 1736 citea 1 Ves. Sen. 3B2; Hay «. Fairbum, 
2 B. and A. 1J3 ; Monkhouse d. Hay, 2 Brod. and B. 114 though a registered 
mortgage of a ship under 8. 36 of 57 and 58 Viet, c, 60 is exoludod from the 
clause. 

^ East, 215 & 2 Sm. L. C.. 11th ed, 232. 
fl61 Macleod ®. Kikabhoy, (1901) 25 Bom. 659. 

426 ® ^ '■ 

(ISoSls Bo ^ ^ ’ Maokod ®. Iikabhoy, 
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structive possession is sufficient. Thus goods in the possession of a 
servant (1), of a warehouse-keeper or depositee (2), of a carrier (3) or of a 
lessee or hirer (4) will be considered to be in his possession « because they 
cannot be delivered to any other order than that of the insolvent* 

There appears to be a conflict of opinion under English law as to 
whether the possession of the pawnee is the possession of the bankrupt 
pawnor or not. It was held in two cases that the possession of a pawnee 
is not the possession of a bankrupt pawnor so as to bring the goods 
pawned within the statute as against the true owner, on the ground that 
the bankrupt could not have obtained possession of the goods from the 
pawnee without repaying to him the money that he had advanced (5). It 
waSj however, held in Exp, Roy (6) that the possession of the depositee 
was the possession of the depositor, even though the deposit was wrongful 
as against the true owner. These cases were cited and referred to in a 
Madras case (7) but the actual point was left open. 

Chattels belonging to the wife and kept in the conjugal domicil of 
the husband and wife are not in the reputed ownership of the husband. 
Goods which have been taken out of the possession of the insolvent and 
placed in custody of law do not remain in the possession, order or disposi- 
tion of the insolvent for the purposes of this clause. Thus a seizure under 
a distress of goods previously in the order or disposition of the bankrupt 
takes them out of the statute (8). Similarly goods which have been taken 
possession of by a receiver appointed by the court prior to insolvency do 
not come within the clause (9). There is a conflict of opinion as to goods 
attached and seized by the sheriff under an execution against the in- 
solvent. In two cases it was held that such goods were not in the order 
and disposition of the insolvent and did not pass to the trustee (10), But in 
Exp Edey (11) it was held, apparently on the authority of Barrow v. Bell 
(12), that if the possession of the sheriff is wrongful, seizure of goods by 
him cannot be taken to have disturbed the possession of the bankrupt. 
The first two cases were followed by the Calcutta High Court (13). In 
regard to the latter view, Wilson, J., remarked as follows : 

“ Those in favour of the other view are Barrow v. Bell (5 Ell and 
BL 540) and Ex parte Edey (L. R. 19 Eq. 264). But the only grounds 
suggested in those cases for saying that an actual seizure by the sheriff 
does not put an end to the reputed ownership, i% that the sheriff is in 
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(1) Exp, Bolland, 24 L. T. 335 ; Jackson o. Iruin. 2 Camp. 48. 

(2) Knowles v. Horsfall, 5 B. & A. 134. 

(3j Harvey v, Biddiard, 1 Stark 123. 

(4) Hornsby v. Miller, 28 L. J, Q. B. 99. 

(5) Greening v, Clark, 4 B. & C. 316 ; Webb v, Whinney, 18 L. 
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(6) 1875, 7 Ch. D. 70. 

(7) Official Assignee of Madras v, Velliappa Ciietti, A. I.B. 1922 Mad. 
144 : 45 Mad. 238 : 69 1. C. 968. 

(8) Sacfeer n. Chidley, 11 Jur. N. S. 654. 

U Taylor n. Eckersley, (1877) 5 Gh. D. 740 : 25 W. E. 527 ; 3 B. T. 442 ; 
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(1929) 52 Mad. 938 : 118 1. C. 70. 
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SOI.H POSSESSION ESSENtlAU 


S« 28 such cases a mere wroog-doer, his only authority being to seize the 
(3). seizable goods of the judgment-debtor, and goods under^ mortgage, in 

which his interest is only equitable, not being liable to seizure under a 
fieri facias. In this country there is no distinclion between legal and 
equitable titles for the purpose of execution, and the officer executing 
process by seizure is not a mere wrong- doer in a case like the present. The 
considerations, therefore, upon which it has been thought in England that 
seizure by the sheriff does not take goods out of the order and disposition 
of the judgment-debtor, do not seem to apply in this country. Upon this 
point, however, it is not necessary to give any actual decision/^ 

It would, therefore, seem that the latter view will not be followed in 
India. Even in England the question is not free from doubt aiid it appears 
that Exp> Edey goes too far (1). 

Sole possession essential. — To bring goods within the order and 
disposition of the bankrupt, they must be in the sole possession and sole 
reputed ownership of the bankrupt. Thus where two partners, one of 
whom was an infant, committed an act of bankruptcy, and the adult part- 
ner was adjudicated bankrupt, it was held that goods which were in the 
joint possession of the two partners as reputed owners did not pass to the 
trustee (2). The same principle will apply to a case where the other 
partner is a dormant partner. Thus it has been held that the property of 
a brother and sister who carried on business together as partners, the 
brother being the ostensible trader and the sister a dormant partner, does 
not pass to the trustee under the doctrine of reputed ownership on the 
bankruptcy of the brother (3). In India the principle was applied to a 
case where one partner became bankrupt and the other partner was out- 
side the jurisdiction of the court and could not be adjudged bankrupt (4). 
The principle of these decisions was thus explained by the Lord Justices 
in Ex parte Dorman (5). 

“ It is obvious that if the clause "was held to apply to every case 
where goods, with the permission of the true owner, are left in the posses- 
sion of a bankrupt jointly with others as reputed owners, great injustice 
would be done in every case in which goods are left in the possession of a 
firm one of whose members becomes bankrupt. It surely never could 
have been intended that jf goods are left by the true owner in the posses- 
sion of the firm of A and B , of whom A becomes bankrupt, but B remains 
solvent, the goods should become the property of A divisible among his 
creditors.*’ 

But where the private property of one partner had been used as if it 
were partnership property, it was held to pass to the assignees of the 
joint estate, as there was no possession by the partner whose private pro- 
perty it was, except as a member of the firm (6). This rule applies ako 
to an ostensible partnership as where a firm belongs exclusively to one 
person, but he holds himself out as partner with another* Thus if a father 
who is the real owner of a business carries it on in the name of himself 
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(1) William's Bankruptcy Practice, 14th edition, page 282. 

(2) Exp, Dorman, L. E. 8 Ch. 51 followed In re Bainbridge, 8 Gh. II 
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and his $on^ and the sonj who is not in fact a partner, manages the bnsi- 
nessj though belonging to the father, it will on the insolvency of the 
father and the son be treated, by virtue of the doctrine of reputed owner- 
shipj as the joint estate of the two and divisible among the creditors of 
the firm. The creditors of the father cannot claim it as his separate 
property. This rule does not apply unless there is an ostensible partner- 
ship held out to the world. It must be shown that the son was held out 
as a partner to the world. It will not do to show that some one creditor of 
the firnij or two or three creditors, might have received information that 
the son was liable as partner (1). A representation that there is a part- 
nership is sufficient to create joint estate ; it is created by reputed owner- 
ship (2). All that is necessary that a person should hold himself out as 
a partner with another. The fact that there is a secret arrangement 
between them that the whole of the assets shall belong to one of them 
will not prevent such assets being the assets of the firm. Thus where C 
has entered into an agreement with R that R should buy and sell goods on 
behalf of C, that the business should be carried on as K and Co., 
R being paid by salary and a commission on the profits, and the business 
was managed by R, but C had bought goods for it, it was held that upon 
each of them becoming bankrupt the book debts and stock 

in trade of R and Company, was joint estate of the two by the 
doctrine of reputed ownership (3). Questions of reputed ownership 
often arise with relation to partners, sometimes as between 
individual partners and the firm ; sometimes as between out- 

gone partners and the continuing members of the firm ; sometimes 
between an old firm and a new firm, created by the introduction of new 
members into the old firm ; but most freguently the question of reputed 
ownership arises in the administration of joint and separate estates. See 
section 61, sub-section (4) in this connection. 

We have seen that the goods should be in the possession, order and 
disposition of the insolvent on the date of the presentation of the 
petition. It follows that if the true owner determines the possession of 
the insolvent before that day the goods cease to be in the po^^session of 
the insolvent and the title of the true owner will prevail against the 
Official Assignee. We now proceed to considar how the insolvent's 
possession might be determined as to take the goods out of the statute. 

Determitiation of possession. — The mode in which possession may 
be taken differs according to the character of the goods and their situation. 
Where goods and chattel are of such a character or are so placed as to 
admit of actual delivery, transfer of actual possession to the true owner 
is necessary (4). Where the goods and chattel do not admit of such 
actual delivery, symbolical possession will suffice (5). In some cases 
the law merchant or the statute law makes a transfer of the documents 
of title sufficient to alter the possession of the goods thereby represented ; 
thus endorsement and delivery of a bill of lading transfers the possession 
of the goods. But generally where goods are not in the custody of the 


(1) Ex parte Hayman, (1878) 8 (JL D. 11 : lie Rowland and Oraiikshaw, 
(1866) L. E. I Oil. App. 421 ; Ex^parte Sheen, (1877) 6 Ch. D. 2B5. 

(2) Exp. Arboiiin, 1846, De Uex, 359. 

(3j Be 'Rowland and Crankshaw, L. R. I (Jh. App. 421. 

(4) 0. Storer a Hunter, (1824) 2 B. and 0. 368, 384; 167 E. R. 77(K 776« 

(5) Manton u. Moore, 7 T. IL 67 ; cf. Me Eslick, 4 Oh. D. 496. 
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determination of possession. 


S 28 bankrupt, the indorsement and delivery of a delivery order, dock warrant 

(3) or other document of title are not sufficient to determine the possession 

of the bankrupt, unless notice be given to the agont having cu^locly on 
behalf of the bankrupt and he attorns to the true owner (1). 

A bill of lading is a document of title both in England and in 
India (2). The leading Indian authority ^ on the point as to when a 
particular document is a document of title to goods is Ram Das v* 
Amerciiand S' Co. 13). There it was laid down that whenerer aiiv doii!)i 
arises as to whether a particular document is a document showing title 
or a document of title to goods, the test is whether the document m ciues- 
tion is used in the ordinary course of business as proof of the possession 
or control of goods, or authorising or purporting tu authorise, either by 
endorsement or delivery, the possessor of the docunieni by transfer to 
receive the goods thereby represented. In the same case as well as 
m other cases (4) it has been held that a railway receipt which entitles 
the endorsee to delivery is such an instrument. Thus li has been held 
that the pledgee of a railway receipt and in possession thereof is entitled 
to a charge for his debt on the goods themselves in the possession of 
the carrier and as soon as the pledge is made the insolvent’s right to 
get delivery from the railway company ceases and the goods are no 
longer in the eye of law in the possession, order or disposition of 
the insolvent within the meaning of clause 3 of S. 16, P. L A., 
1907 (5). 

Again, as regards taking possession it is settled law that it is not 
ineffectual to exclude the operation of the section because it is friendly 
provided it is real and not sham (6). Thus where the mortgagee with the 
intention of assuring his rights under the mortgage deed left a man in 
possession of household furniture mortgaged to him, such furniture being 
then within the order and disposition of the mortgagor, and the man re* 
mained in the back premises ; and the mortgagor with the consent of the 
mortgagee continued to use the furniture as before subject to the control 
of the man in possession, it was held on the bankruptcy of the mortgagor 
that the possession taken, though friendly, was real, and that the title of 
the mortpgee prevailed over that of the trustee (7). In an Indian case 
{Agabegs case) (8) wjiere the mortgagee of furniture had put a darvan 
(watchman) at the gate, and sent a man to make a catalogue with a view 


^ (1) William’s Bankruptcy Practice, 14th edition, 282; A contrary 
opinion appears to have been expressed in Mercentile Bank of India a Official 
Assignee of Madras, 56 Mad. 177 : 143 L 0. 641 : A, 1. 11 1983 Mad. 207. 

(2) See Bills of Lading Act, 1836 (Act 9 of 1856). 

(8) (1916) L. E. 43 L A. 164 : 40 Bom. 630: A. L R. 1916 P. 0* 7 ; 85 
L 0* 9&4i. 

(4) Doalat Ram v. The B. B* and 0. 1, Railway Company, 1914^ 88 Bom. 
659 ; A. IL 1914 Bom* 178 : 25 I. U* 380 ; Fakeerappa a ITu'ppatma, (1913) 
88 Mad. 664 ; see as to the incidents of a railway receipt in genera!, ]^L and 
8. M. Railway (Company, Ltd., n. J&ari Dass Baninali Das, (19JB) 41 Mad. 871 
at pages 881 to 883 : 49 I. C. 69 : A, L E. 1919 Mad. 140. 

(5) Fakeerappa v. Thippanna, A. I R. 1916 Mad. 750; Mercantile 
Bank oi India Official Assignee of Madras, 66 Mad. 177 : 143 I (\ 641 : 
A. I. R. 1938 Mad. 207. 

(6) National Guardian Assurance Co., (1878) 10 OLD. 408; 
Vicarko v, Hoolingsworth, (1869) 20 L. T. 362. ^ 

(7) ExpaHe NationaJ Guardian Assurance Co., .^iq^ra. 

(8} 2 Inch J ur. 340, cited in Mullahs Law of Insolvency at page 405# 
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to the disposal of his furniture by public auction, but the mortgagor was 
in the meantime allowed to use the furniture as before until his insolvency, 
the High Court of Bengal held that the furniture was in the order and 
disposition of the insolvent, and that it passed to the official assignee. 
In Mr. Mulla’s opinion, this decision is erroneous and is inconsistent with 
the English case, Ex parte National Guardian Assurance Company (l). 

^The taking of possession is not effectual unless the true owner has 
the right to take possession of the goods. If the mortgagee is entitled 
to possession on the breach of a condition by the mortgagor 
or on the happening of a specified event, his taking possession 
will be effectual provided the breach of the condition or the 
specified event has happened before he takes possession. Where 
goods are mortgaged, but the keys of the godown containing the 
goods are under the agreement to remain with the mortgagor during 
business hours, the mortgagee having the custody of the keys only at night, 
the goods are in the order and disposition of the mortgagor, and they will 
pass to the official assignee on his insolvency (2). Where a trader 
obtained an advance under an agreement that he should deliver to the 
lender the next day goods of an equivalent value lying in his godown to 
secure the loan, and they both put their own locks on the door of the 
godown, and the borrower absconded the same night, it was held that the 
goods were not in the possession, order or disposition of the borrower and 
that the lender and not the official assignee was entitled to the goods 

(3). Goods covered by a railway receipt pledged by the owner to secure 
an advance against them are not within the possession, order or disposition 
of the pledger, and the pledgee, and not the official assignee, is entitled 
to obtain possession of the goods from the railway company on the 
insolvency of the pledger (4). 

It is a question of fact to be determined according to the circum- 
stances of each case as to when the taking of possession of part of the 
goods is tantamount to taking possession of the whole. In any case such 
an act is an evidence of the withdrawal of the true owner’s consent as to 
the whole and not only to the part of the goods of which actual possession 
has been taken. 

As to when possession is taken after the date of the petition of 
insolvency and before the order of adjudication, see infra, 

“In his trade or business.’’ — ^In the corresponding section of the 
English Act of 1869 the words were ‘^being a trader.’’ The expression 
occurred for the first time in the Act of 1883 These words did not occur 
in the Indian Insolvency Act, 1848, as well. The result was that before 
the insertion of the present expression in the section, all goods, whether 
they were in possession of the insolvent in his trade or not, passed to the 
official assignee under the reputed ownership clause. Under the^ present 
Act it is not so. The phrase was interpreted in the leading English case 
Colonial Bank v. Whinner (5), where Cotton, L. J* said ; — 


(1) (1878) 10 Ch. D. 408. 

(2) Be Shamsuddin Salieb, (1912)22 Mad. L. J. 441 : 15 I. 0. 371. 

(3) In the matter of Bungseedhur Khettry, (1877) 2 Gal. 359. 

(4) Fakeerappa u. Thippauna, (1915) 38 Mad. 6G4 : 30 L C. 950 ; Mercan- 
tile Bank of India v. Official Assignee of Madras, 56 Mack 177 : 143 I, C. 641 ; 
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IN HIS TKADB OR BUSINESS, 


S. 28 ^ think the true construction is that the goods must be in his (the 

(3), bankrupt’s) order or disposition for the purposes of, or purposes connected 
with, his trade or business,” 
and Lindley, L, J , said : — 

The language ‘ in his trade or business * means.. .not 
merely visibly employed in his trade or business, but required for the pur- 
poses of the trade and used for those purposes.” This interpretation has 
been uniformly followed. Accordingly it has been held that shares deposited 
with his bankers to secure an overdraft by a person who traded as a 
stock -broker silversmith and watch maker, are not within his order and 
disposition in his trade or business (1). So if a silk mercer were to hire 
a yacht for his amusement, the yacht cannot be said to be in his posses- 
sion in his trade as a silk mercer and will not pass on his insolvency to the 
official assignee (2) Pictures in the warehouse and counting house of a 
firm of woollen manufacturers cannot be said to be in the possession of the 
firm in the firm’s trade or business, whatever might have been the case if 
the firm had been, instead of being woollen manufacturers, picture dealers (3)« 
Stands used in the business of a mantle-maker for the purpose of showing 
off to advantage the mantles in the shop were held to be gocds in the 
possession of the insolvent in his trade or business. Though the stands 
could not be sold, yet they had sufficient importance to enter into the 
value of a trade or business in the mind of an intending lender (4). 
Where a two seater Jewett car was given to the bankrupt on the hire and 
purchase system, it was held that as it was pre-eminently intended for 
private use and was mainly used by the bankrupt as such, it could not 
be said that the bankrupt was in its possession in his trade or business. 
Dealing with the case, Mc.Cardie, J. said : 

** After he got possession of the car in dispute Pinchin used it from 
time to time (a) for the purpose of delivering goods to the houses of the 
customers and [b] for the purpose of getting supplies fiom the wholesale 
market. The extent to which the car was used for those purposes was much 
in dispute before me. In my view the truth of the matter is that the car 
was used on two or three days in the week either for taking goods to 
customers or for visits to the wholesale market. The user on such days 
was for a small part oi the day only and not for the whole day. The car 
was employed somewhat beyond a mere emergency car. But, in my 
opinion its main functio» and principal use with Pinchin was that of a 
pleasure car. He used it regularly as such both on week-ends and other 
days. No name or advertisement was ever placed on it and it was never 
altered in any way so as to be convenient for employment as a conimercial 
vehicle (5).” 

But where the vehicle hired out by the insolvent, who was a 
trader, was a lorry which is pre-eminently a commercial vehicle and as 
such is primarily intended to be used for the purpose of some trade* the 
vehicle is in fte possession of the insolvent in his trade or business (&}* 
The same will be true of a car if it is not merely a pleasant means of 
conveyance but practically a necessity. Where the insolvent was n 
P. W‘ D. contractor and his contract was to supply bricks to the P. W, D, 


(1) Me Jenkinson, II Q. B. D. 441. 

(2) In Me Jenklnson, (1835) 15 Q, B. D, 441, 44T 

(3) Exjh Love, H883) 24 Oh. D. sL 

(4) BImrmaii Mason, (1889)2 Q. B. 679. 

Wright, (1924) 1 Q. B. 8>7. 

n W Hordhanias n Official Assignee of the pf tho dafferbhoy & 
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from distant brickfields and for that purpose the insolvent had to use his 
car every day and in fact he was using the car, it was held that the car 
was in the possession of the insolvent in his trade or business {!). 

From the cases above cited it also incidentally appears as to what a 
trade or business constitutes. These words are not defined in the English 
or the Indian Acts but, provided the purpose of the exercise of the 
occupation is primarily the acquisition of profit or gain, the words are 
susceptible of a wide interpretation (2). It also appears to be necessary 
that the business must be carried on with a view to profit as a means of 
livelihood and it is not sufficient that profit is made if the primary object 
was pleasure. Thus a person who occupies a residential property and 
engages in farming and market gardening for his pleasure and makes a 
profit by a sale of the surplus produced after supplying his household, 
is not carrying on a “trade or business’* within the meaning of this 
section (3). 

The word ‘business’ has a wider meaning than the word ‘trade/ It 
would include at least some of the professions 4). A music hall artist 
whose practice is to contract to produce “terms,” she providing costumes 
and an accompanist, is carrying on business (5), Thus farming is a 
“business” though not a “trade” (6). A lodging house-keeper has been held 
to carry on a “business,” though he does not provide the lodgers with 
board (7). A person who being the owner of various hotels successively 
transfers them to companies in consideration of shares and becomes the 
managing director thereof, carries on “business” within the meaning of 
this section (8). 

At the date of the presentation of the petition. — The first 
condition, as remarked above, for the applicability of the sub-section is that 
goods should be in the possession, order or disposition of the insolvent in 
his trade or business at the date of the presentation of the petition. If on 
the date of the presentation of the petition the insolvent has ceased to 
carry on his trade or buisness, the present clause will not apply. It is a 
question of intention to be decided on the evidence, whether the cessation 
and discontinuance of buisness or trade is permanent or temporary. If it 
is temporary with the intention of resuming it, the insolvent is still carry- 
ing on a trade or buisness within the meaning of the section (9). If the 
goods come into the possession of the insolvent after the date of the 
presentation of the petition it would seem they are not within the section 
(10). This view is however inconsistent with the object of the bankruptcy 
law and its inconvenience is obvious (11). Here it may, however, be noted 
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Smithers, (1906) 2 K. B. 321. 

(7) Harrison, (1888) 67 L. T, 6iW- o i 
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REPUTATION OF OWNERSHIP. 


S. 28 that if after the date of the presentation of the petition but without notice 
(3). of it and before the order of adjudication the true owner takes the goods 
out of the possession of the bankrupt it is a ‘‘dealing** within the meaning 
of S, 55, P. L A., 1920, and is protected. 

Second Condition. — The second condition is that the possession of 
the goods by the insolvent should be under such circumstances as to make 
the insolvent the reputed owner thereof. The object of the reputed owner- 
ship clause is to prevent the insolvent from obtaining false credit on the 
basis of goods which do not in fact belong to him. He can have false 
credit only if such goods are in his possession in such a way as to lead 
his dealers or customers to infer that he is in fact the owner. That means 
that he should, for all practical purposes, appear to be the apparent owner 
of the goods. But unless the goods are so placed in the insolvents posses- 
sion as to give rise to that false belief of the insolvent’s ownership it cannot 
be said that the insolvent obtained false credit. 

The most authoritative pronouncement on what is reputation of 
ownership is that of Lord Selborne in Exp. Watkins (1). The learned 
Lord says : — 

“ The doctrine of reputed ownership does not require any 
investigation into the actual state of knowledge or belief, either 

of all creditors, or of particular creditors, and still less of the 
outside world, who are no creditors at all, as to the position of 
particular goods. It is enough for the doctrine if those goods 

are in such a situation as to convey to the minds of those who know their 
situation the reputation of ownership, that reputation arising by the legi- 
timate exercise of reason and judgment on the knowledge of those facts 
which are capable of being generally known to those who choose to make 
inquiry on the subject. It is not at all necessary to examine into the 
degree of actual knowledge which is possessed, but the Court must judge 
from the situation of the goods what inference as to the ownership might 

be legitimately drawn by those who knew the facts. I do not mean the 

facts that are only known to the parties dealing with the goods, but such 
facts as are capable of being, and naturally would be, the subject of 
general knowledge to those who took any means to inform themselves 
on the subject. So, on tb| other hand, it is not at all necessary, in order 
to exclude the doctrine of reputed ownership, to show that every creditor, 
or any particular creditor, or the outside world who are not creditors knew 
anything whatever about the particular goods one way or the other. It is 
quite enough, In my judgment, if the situation of the goods was such as to 
exclude all legitimate ground from which those who knew anything about 
the situation could infer the ownership to be in the person having actual 
possession. 

The bankrupts in that case carried on business in Liverpool 
as wine and spirit merchants. Prior to their bankruptcy they had sold 
certain butts of whisky that were then lying in their bonded warehouse to 
one Watkins. The goods were left there for the convenience of the 
purchaser, to whom the vendors had given a delivery warrant in which 
they stated that they held the goods to his order as warehousemen. 
The vendors did not carry on business as warehousemen but it was proved 
to be the usual custom of the wine and spirit trade in Liverpool for goods 
sold in bond to remain in the possession or under the control of the 
vendors, in their bonded warehouse, in which they were at the time of sale, 
until they were required by the purchaser for use* While the butts were 
I still lying in the warehouse, the vendors were adjudged bankrupt. It was 
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held that the existence of a custom of this nature shown to be well known 
among persons concerned in the wine and spirit trade, excluded the doct-» 
rine of reputed ownership, and that the goods did not pass to the 
trustee in bankruptcy. 

E¥ideiice of reputed ownership.-^ Reputation of ownership is 
always a question of fact depending on the circumstances of each case (l). 
Regard is to be had to the nature of the goods, the general course of the 
trade or business carried on by the bankrupt and the existence of usages 
and customs of that trade, and the situation of the goods m the bankrupt^'s 
possession. Nearly every kind of possession is some evidence of owner- 
ship, however slight. There is, however, this difference that where goods 
once in the possession of the bankrupt as owner continue in his posses- 
sion, notwithstanding change of ownership, the mere fact of continuance of 
possession is evidence of reputation of ownership, and of the consent of the 
true owner thereto (2) ; but where the bankrupt has never been the true 
owner, possession may not of itself be evidence that the bankrupt is the 
reputed owner, and it will then be necessary for the trustee to give other 
evidence for the fact (3). In this connection it may be noted that 
the apparent owner should be distinct from the true owner. Where the 
bankrupt holds the goods in auire driot, e.g,, as executor, trustee, agent, 
factor, and in cases of pure trusts, the inference arising from possession is 
negatived the moment the trust is proved, and it rests on the trustee in 
bankruptcy to give evidence that the bankrupt was allowed to deal with 
the goods in a manner inconsistent with his trust. In the cases of trust 
the bankrupt is the true owner. He becomes apparent or reputed owner 
only if the beneficiary consents to the user of goods held by the insolvent 
in a manner inconsistent with the trust in his own trade or business. 

In actual life some circumstances are, however, of such frequent 
occurrence in cases of alleged reputed ownership, that it has come rather 
to be a matter of law than of fact as to what conclusion such circumstances 
justify. The clause applies to traders only and in trade circles the course 
of trade is generally regulated by established usage, custom or practice. 
The general rule is that proof that goods in the possession of a bankrupt 
have been entrusted to him for any particular purpose consistent with 
ordinary legitimate usage will take them out of the operation of the statute^ 
Sometimes it will be the custom of the trade of the true owner, sometimes 
it will be the custom of the trade of the bankrupt, which will be evidence 
to negative the reputation of ownership or consent thereto. Thus an 
established custom or course of trade, where traders have in their posses- 
sion goods of which they are not the owners, negatives the reputation of 
ownership arising prima facie from the possession of the bankrupt and the 
consent of the true owner to such ownership (4) ; and this even though 
the goods in question are in the warehouse of a third person to the order 
of the bankrupt, and no delivery order has been given by the bankrupt to 
the true owner before the commencement of the bankruptcy (5). In the 
words of Lord Selborne in Ex parte Turquand (6), when the existence of 
a custom notorious in a particular trade or business is proved, the effect of 


(1) Hamilton Bell, (1854) 13 Ex. 645 ; 166 E. B. 554. 

(2 Em. Lovering, L. R. 9 Ch. 621 ; Exp. Brooks, 23 Cb. D. 261. 

(3) Lingard v. Messiter 1 B. C. 308 ; 107 E. R. 115. 

( 4 ) Exp Watkins, L. E. 8 Oh. 520. 

(5) Exp. Ymx, L, R. 9 Ch. 602. 

(6) 14 Q. B. D. 636 at P. 643. 
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S. 28 which is that every one who knows the custom knows the articles to which 
(3). it is applicable, and which are in the place in which the trade or business 
is carried on, and which may or may not be the property of the person who 
is carrying the trade or business, and may or may not be held by him for 
other persons, then the doctrine of reputed ownership is absolutely excluded 
as to all articles which are within the scope of the custom. A custom of 
trade by which goods are left m the possession of persons to whom they do 
not belong must, in order to exclude the reputation of ownership, be a 
custom known not only to persons in the same trade, but to others who 
are likely to be creditors (l). It must be one known in business generally, 
and not merely to persons dealing in a particular market (2). Such custom 
may be proved either by reported cases or by evidence of the custom as on 
a question of fact (3). In England a custom has been successfully set op 
to exclude the reputation of ownership in many trades. The following 
are the instances 

Boarding housekeeper (4), coach-builder (5), clock-maker (6), 
who usually gets clocks and watches for repair and which remain in his 
possession ; bookseller to whom third persons send books for sale on 
commission (7), farmer (d) ; wine merchant (9); wine merchants who hold 
wine butts of their own as well as of those to whom they have sold in their 
cellars; furniture-dealer (10) who has in his shop furniture belonging to 
others for sale on commission ; iron-mongers, dealing in safes where iron 
safes are sent by a wholesale dealer to a retail dealer for sale or return 
or to sell as his agent (11); upholsterer, who gets carriages of others for 
upholstering (12); piano-hirer, on the three year s system (13); horse dealer 
to whom horses are sent for sale or return (14); malting <igent (15); hop 
merchant (16); merchants and manufactuier’s agents (17) ; printers hiring 
machinery (18^; custom for wholesalers of antique furniture to send such 
goods to retailers on sale or return ( 19 ). 


(1) Hill, (1875) 1 Ch. D* 503, note; Thackth\v»utc a Uock, (1811) 3 
Taunt. 487. 

(2) lie Goetz, Jonas & Co., (1898) 1 Q. B. 787. 

(3) Exp. Powell, (18#5) 1 Uli D. 501. 

(4) Re Chapinan, 1 Mans. 415. 

(5) Bertivaid a Payne, 3 C. and P. 175 ; Carrutliers i\ Payne, 5 
270. 

(6) Hamilton %\ Bell, 1854, 10 Ex. 543. 

(7) Exjh Greenwood, 6 L. T. 558 ; Whitllekl i\ Braml, 10 II and W. 2H2. 

T T E Woodward, 3 Mor. 75 ; Jie James, 2t 

(9) Exp. Watkins, L. R. 8 Ch, 520 ; Exp. Vaux, H It 9 Gin 0112 : Exp. 
Marrable^ 1 GL and J. 402. 

(10) Emerson, 41 L. J. Bank 20 ; Exp. Powell, 1 (Jii. D.oOi ; Oraucer 
V, Salter, 18 Ch. P. 30. 

(11) Re Lock, 8 Mor, 61. 

(12) Re Lay, 54 L. T. 683. 

(13) Re Blanchard, 8 Ch. D. 601. 

(14) Exp. Wingfield, 10 Ch. P. 691i 

(15) Harris v Trantan & Co., 9 Q. B. P. 264, 

(16) Ee Taylor, 53 L,T. 76a 

(17) Exp. Bright, 10 Oh. P. 666. 

(18) Re Thackrah, Exp. Hughes, 6 Mor. 236. 

(19) Re Ford, Re Stall, Brown and GlenneiPs case, 1929, 1 Ch. 134. 
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The burden of proving the custom lies on the person who sets it 
tip (I). It may be proved either by reported cases or by evidence of the 
custom as a question of fact (2). The court will take judicial notice of a 
trade custom provided it is very well known. The custom of hotel- 
keepers hiring their furniture was taken notice of in Craucer v- Salter^ 18 
Ch. D, 30* but it was not taken notice of in Ex parte Powell (3). In Exp^ 
Emerson (4) it was held that the custom of hiring furniture was so 
notorious as generally to negative the reputation of ownership. This case 
was* however, not followed in subsequent cases (5), 

There is a custom in mercantile firms in Rangoon that they dispose 
of goods on a commission basis. Where therefore possession of certain 
goods was held by the insolvent firm as agents for sale on a commission 
basis and on their note paper they represented themselves as commission 
agents it was held that the insolvents were not the reputed owners of the 
goods. In another case it was held that as a commission agent has a 
disposing power, which he may exercise for his own benefit, over goods 
entrusted to him for sale, such goods are his property for the purposes of 
the Insolvency Act, and an interim receiver can take possession of them 
as his property against him. But where the circumstances clearly 
indicate that the commission agent is not the reputed owner of goods 
his principal is entitled to a restoration of the goods (6). Where goods, 
precious stones and such like things are given into the hands of a gold- 
smith or a jeweller either for the purpose of being converted into orna- 
ments or for sale, they are given to him in the ordinary way of his busi- 
ness ; they cannot be called the reputed property of the goldsmith. They 
are the jewels of the bailor and so being easily identifiable cannot vest 
in the Receiver in case of the goldsmith’s insolvency. In an Indian case 
an attempt was made to prove a custom for retail dealers in jewellery to 
receive articles for sale on commission but the attempt failed (7). 

Apart from a well established custom in the trade, the goods may be in 
such a situation as to negative the reputed ownership of the insolvent ; or the 
change of ownership may be attended with such a notoriety as to leave 
no doubt about the title of the real owner, even though the goods may 
remain in the possession of the insolvent. A sale by public auction in 
execution of a decree has been held to give sufficient notoriety to the 
change of ownership so as to exclude reputation of ownership (8), An 
attempted sale by the mortgagee, the goods not being advertised to be 
sold as his, is not sufficient (9), Where a person buys goods from one, 
who afterwards becomes insolvent, marks them with his name or initials 
and then leaves them in the possession of the vendor, it has been held 
that these facts are not sufficient to make the change of ownership so 
notorious as to exclude the evidence arising from possession of the insol- 
vent (10), Similarly where the relation of principal and factor is notorious, 


(1) Me Horn, (IfflS) B Mon 51, 56. 

(2) Exp, Powell, (1875) 1 Ch. D. 501. 

(3) 1 Oh, B. 501. 

(4) 41 L. J, Bank, 20. 

(5) Exp Brooks, 23 Cii, D. 261; Me Tabor, (192(j) 1 K. B. a)8, lie Kauf- 
man Segal and Domb, i923, 2 Ch, 89 

(6) In re Messrs Kadibhoy Ismail Ji Lotia, 11 Ind. Cas. 14. 

(7) Me Murray, (1878) 3 Cal. 58, 

(8) Kidd u Robinson, (1802) Bos. and P. 59 : 126 E. R, 1155. 

(9) Reynolds t;. Hall, (1859) 4 H. and N. 619 ; 157 E, R. 943. 

(10) Lingard e Messiter (1823) 1 B. and C. 308 : 107 E. R. 115. 
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S. 28 goods entrusted to a factor, or the proceeds of those goods, so long as 
(3)» they can be earmarked, and so long as the principal has not consented 
' to look to the bankrupt as a mere debtor for the proceeds, will not gene- 
rally pass to the trustee on the bankruptcy of the factor (1), though it 
seems that in order to avail, the relation should be notorious (2), 

Third condilion.—It is provided that the goods should be in the 
possession of the insolvent by the permission and consent of the true 
owner, under such circumstances as to make the insolvent the reputed 
owner thereof. It means that the consent of the true owner should extend 
not only to the possession of the goods by the insolvent in his trade or 
business but also that he should have consented to the insolvent's 
reputation of ownership or to the circumstances from which it is to be 
inferred. That the consent of the true owner to the reputation of owner- 
ship is necessary to apply the clause was not fully recognised in all the 
cases ; but it is now fully established by the judgment of the Court of 
Appeal In re Watson S Co. (3), where the law is thus stated : — 

“In our opinion it is essential before the Court can hold that one man’s 
goods are to be taken to pay another man’s debts, because of the reputation 
of ownership of the bankrupt, that the goods should be held and dealt 
with by the bankrupt in such manner and under such circumstances that 
the reputation of ownership must arise. We think that the cases of 
Load V. Green, 15 M. and W. 216, and Smith v. Hudson, 34 L. Q. B. 
145, fully established this proposition, Blackburn, J., in his judgment in 
Sfnith V, Hudson, said : 'Load v. Green decides that the true owner 
as such must consent that the other side should be reputed owner, 
not being true owner/ The doctrine of reputed ownership was first 
embodied in the Bankruptcy Act, 1 Jac. L It has been couched in various 
words in the successive bankruptcy statutes, but this principle has 
run through them all, and the sfatement of Lord Redesdale in Joy v« 
Campbell, 1 Sch. and Lef. 328 (a case which has been approved 
and acted on again and again ; see Belcher v. Bellamy, 2 Ex. 3 ^^3 ; 
Hamilton v. Bell, 10 Ex. 545, and many other cases), that the true owner 
must have unconscientiously permitted the goods to remain in the order 
or disposition of the bankrupt, justifies this statement. This does not 
mean, as we understand that he must have intended that false credit 
should be obtained by the bankrupt’s apparent possession of the goods ; 
but it does at least mean that the true owner of the goods must have con- 
sented to a state of things from which he must have known, if he had 
considered the matter, that the inference of ownership by the bankrupt 
must (observe, not might or might hot) arise.” 

The clause pre-supposes that the true owner must be distinct from 
the reputed owner, that is to say, there should be an apparent owner of 
the goods as well as a true owner who has left the goods in possession of 
the apparent owner. We proceed to consider all these conditions under 
separate headings. 

1. Consent and permission,— Consent must be a real consent. 
The word ‘consent’ has been defined in section 13 of the Indian Contract 
Act, and consent is free consent when it is not obtained by coercion, undue 
influence, fraud, misrepresentation or mistake. See section I4, Indian 


il] h ; Jfcp. Bright, 10 Oh. D. 1 

(2) Swp. f awcus, 3 Oh I). 79^ 

(3) (1904) a K. B. 753. 
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Contract Act. Thus it h.c been held that 

by ftand(l), and goods sent to h.n, by mistake &. 

Sion with the true owners consent. j ja his possession 

being in his reputed ownership unless the goods were lett m nis p 

for a considerable time after the frand or mif™ “med iron, his 

tatter case the consent of the true owner rnnQpnt it is neces- 

acquiescence. Again, in order that conseiU may be^g consent (3). 

sary that the true owner should be ^ ^, 4 ) or I person of unsound 

Thus the true owner should not be aii inta t ^ , entering into 

mind (5). Corporations and oompames are capaWe^ comply with 

contracts and giving their consent thereto o > 

certain statutory conditions or conditions la incapable of consenting 

constitution. In all those cases where th y P possession 

but have in fact consented to the remaining of 5 °?f hTnlJaptcy ( 6 ). 

of the insolvent, the goods will not pass to the trustee in bankruptcy ; 

2. Consent should be to the possession f f 

vent’s trade or business. The leading f rhe car had consent- 

Lcrmh V. Wright {7). In that case domestic and non- 

ed to the possession of _ ^as not within the reputed 

business purposes. It was held that ^ insolvent, without his 

ownership of the insolvent merely because therms 

knowledge or consen^t, had us^ 1 ^^gre, however, a true 

business. This case has been insolvent, who was a trader, 

owner gave a motor lorry °° Xe it for the purposes of his business, 
and knew that the insolvent wp to , , insolvent in his trade or 

it was held that the lorry was in possession of he msolvenr 

business with the consent of the true owner 18J. 

Consent to the thTr^^tSion oV^tnership or the 

consent of the true o™, mav be inferred. Whether there is 
circumstances from which reputation may t j,ring 

a reputed ownership with the ^n.stion of fact to he 

the goods within the meaning oVSfm .irJnLtances of each case (9). The 

determined by a consideration of the circu^^ consent to the 

question in each case will be . „:--„mstances that persons dealing 
possession by the insolvent under sue insolvent was the owner 

with him would be entitled to assume t j that in deciding this 

t^rowue, one oa nuoUraye^ 


* , . .. . m oifi. Ibg E. K. 828: Sinelairo. 

(!) Load 0 . Sroeo, (1846) 16 M * W 21^. lo^ 1.- 

-3 » U?2f 

i Act : lie Mili’s Trusts, m«, 2 Ch. 664^ 

I »■ 

® ®Vh™*) Estate of JafferbloyS. Co, 

(8) Gordhandaa Official Assignee ot ^ 

A. I. a. 1929 Sind 167. ^ Watson «. Peaohe, 1 Bmg. C. 3.7 , 

(9) Hamilton t). p txr 9R9 • Priestley v- Pratt, L. S. 2 Hx* lU i 

Whitfield ®. Brand, 16 M. & W. ^2 , .‘Load ». Green, 15 & W. 

Horn n. Baker, per Lawrence, j!' Ch- ’ 588 ; Sxj>. Watkins, L. B. 

216 ; Be Eawbone’s Trusts, 4 *^ u. 

8 Oh, 620. 
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S. 28 consideration the true relation of the parties (1). Consent to possession 
(3K by the bankrupt under circumstances not naturally Justifying such posses- 
sion is itself strong evidence of consent to reputation of ownership* for it 
is difficult for the person to maintain that be did not intend the natural 
consequences of his own act (2)* Where goods are not in the custody of 
the bankrupt himself, but are lying to his order at a wharfinger^s or other 
agent’s, the true owner should, if he had the opportunity, give notice to 
the latter ; and, if he does not, this will be strong evidence of his consent 
to the reputed ownership of the bankrupt (3), The absence of such notice 
will not have that effect where there has been no opportunily of 
giving it (4). 

With respect to trade or business debts the fact of no 
notice having been given to the debtor seems conclusive evidence, 
where there is an opportunity of giving such notice, of the consent of the 
true owner to the debt remaining in the reputed ownership of the bank- 
rupt (5). The inference of consent arising from the omission to give 
notice can be rebutted only when the true owner takes every possible step 
to obtain pos^^ession of the debt, or if the failure to obtain possession 
is not attributable to any fault of his own (6). Thus where on November 
29, mortgagees of book debts appointed a receiver who on December 17 
had notice of an act of bankruptcy by a debtor, who was adjudged bank- 
rupt on his own petition on December 29, and between December 22 and 
December 29 the receiver gave notice to the book debtors, it was held that 
the book debts were in the order and disposition of the bankrupt by consent 
of the true owner, for the receiver could have given notice between 
November 29 and December 17 (7), No notice is necessary if the person 
or trustee who owes the debt has actual knowledge of the assignment or 
encumbrance (8). The reason why actual knowledge by the debtor or 
trustee takes the subject matter out of the section is not because it 
negatives the consent of the true owner, but because the knowledge so 
a&ects the debtor or trustee as to take the debt or interest out of the 
order or disposition of the bankrupt. The notice which needs be given 
is not such as to give knowledge of the assignment in casual conversation 
but should be given in such a way that a reasonable man or an ordinary 
man of business would act upon the information and regulate his conduct 
by it (9). The knowledgemust be such that after acquiring it, the person 
owing the debt would be guilty of a breach of trust if he paid, by direction 
of the assignor, adversely to the right of the assignee (10). The fact that it 
was the duty of the bankrupt, e.g,, as the solicitor of the assignee, to give 
the requisite notice does not disprove consent if no notice was given fil). 


(1) Be Watson & Oo., (1904) 2 K. B. 753, 757. See also Re Hamilton 
Young & Co., (1905) 2 K. B. 772. 

(2) Williams, page 286. 

(3} Exp* Stewart, 34 L. J. Bank 6 ; Knowles t). Horsfall, 5 B. & A. 134 
Bates, 29 L. J. Q. B. 78 ; Burn Carvalho, 4 and 
Cr. 6^ ; Exp, faux, K E. 9 Oh. 602, 

n EoUe, 1 Ves. 348, 075 ; Edwards v. Martin, L. R. 1 Bq. 121 ; 

Re Tiilett, 6 Mor. 70 ; Rutter v, Everett, (1895) 2 Ch. 872 . 

(6) Rutter i?. Everett, (1895) 2 Ch. 872. 

i (1^14) 2 K. B. 910 ; for other instances see Day a Day, 

1 DeD 4 J. 144 and Re Wethered, (1926) Ch. 167. 

m Tibbets u, George, 5 A. & E. 107 ; Exp, Stewart, 34 H 4 Bank. 6. 
M Bmkm, h. B. 3 Oh. 490. 

(10) Exp, Agra Bank, L. R. 3 Gh. 653 ; Exp, Boulton, 1 DeQ. & J. 163 ; 
Edwards i?. Martin, L. R. 1 Eq. 121. 

(11) Bartlett t;. Bartlett. 1 DeG. ^ 
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The mortgagee, who, by the terms of the mortgage, was not at the time 
of the bankruptcy entitled to possession, can consent to a reputation of 
ownership if ^the mortgagee has of his own accord pot himself into a 
position in which he has no immediate right to the possession of the goods, 
and has thereby consented to the reputed ownership of the bankrupt until 
the happening of the default, or other event, entitling the mortgagee to 
immediate possession (I). Where goods are sent on sale or return, all that 
the true owner consents to is that the bankrupt shall have possession with 
an option of returning the goods within a reasonable time (2) ; and although 
if the customer became bankrupt after such time had elapsed without 
having returned the goods they would pass to the trustee, it would not be 
so because they were in the reputed ownership of the bankrupt, but as be- 
ing his property (3). 

True owner. -“The clause postulates that the insolvent should be the 
reputed owner of the goods with the consent of the true owner. The 
insolvent must not be the true owner or as much the true owner as another 
person (4). Thus where the insolvent is an owner jointly with another 
and goods are in his possession, the property in the goods will not pass to 
the trustee in bankruptcy under the clause. This will be the case in a 
partnership and it is immaterial whether the partner other than the in- 
solvent one is an infant partner or a dormant partner. In Reynolds v. 
Bowhy a brother and sister carried on business in partnership in the 
brother’s name, the sister being only a dormant partner. On the bank- 
ruptcy of the brother it was held that the sister’s share did not pass to the 
trustee because the bankrupt was as much the true owner of the stock as 
the sister was and also because the bankrupt was not in sole possession 
thereof. Where, however, one partner allows goods, which belong 
to him and not to the partnership (5), to remain in the possession of the 
firm, the goods will be treated on the insolvency of the firm as their 
joint estate, Here the true owner is one of the partners in his individual 
capacity and the apparent owner is the firm having possession through 
its partners jointly. Similarly the property of the firm will be within the 
reputed ownership of one partner, who is allowed to remain in possession 
of the goods in his individual capacity and separately. For detailed 
notes see commentary under section 61. 

The words ‘true owner’ have been defined as meaning a person who 
is entitled to determine the appearance of the beneficial interest of the 
insolvent (6). A true owner may be a full owner as where he has lent 
his goods for use to the insolvent, or let them out on hire to him, or sent 
them to his shop for sale, or, having bought the goods from the insolvent, 
has allowed the insolvent to continue in possession thereof. The true 


(1) Spackmto n. Miller, 12 C. B. N. S. 659 ; Me Ginger, (1897) 2 Q* B. 
461, followed and approved in Hollinshead v. Egan, (1913) A. 0* 564 ; Re 
Weibking, (1902) 110.713. , ^ ^ 

(2) bmitih D. Hudson, 34 L. J. Q. B. 145, per Blackburn, J., page 155 ; 
and see JExp. Wingfield, 10 Oh. D. 691 ; and Re Ford, Re Stall, Brown and 

ClennelFs case, (1929) 1 Ch. 134. . n i. o a. 

(3) Gibson v. Bray, 8 Taunt. 76 ; Moss d. Sweet, 16 Q. B. 493 ; &. 24, 
Tndian Sale of Goods Act, Act 3 of 1930. 

f4) Hamilton u. Bell, (1854) 10 Ex. 545 : 166 E. R. 554 ; Reynolds t). 
Bowley, (1867) L. R. 2 Q. B. 474. 

[i] Q^lam Al'i T- Mandvi ’ Walla v. Official Assignee, A. I, R. 1937 
Sind 60. 
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S. 28 owner may, however, not be the full owner ; the interest of the true owner 
(3). may be a legal and equitable or a merely equitable interest (i). In 25 
Madras -^06, Bhashyam Aiyangar, J., remarked that a charge-holder is as 
much the substantial owner of and has as substantial an interest in the 
goods and chattels as a mortgagee thereof, and if he allows the mortgagor 
or the person creating the charge to remain in possession under circum- 
stances which will lead to his being the reputed owner and to his being 
able to command credit thereby, he will be estopped from asserting his 
substantial interest or ownership in the property as against the official 
assignee. In Colonial Bank v. Whlnney (2), there was an equitable 
mortgage of shares by the deposit of the share certificates and bank 
transfer, the registered share-holder remaining the legal owner, it was held 
that the depositee got an equitable interest and that another person could 
be the reputed owner of that equitable interest. By an agreement in 
writing the insolvent purported to give to the garnishee his motor car 
as security for an advance by him of Rs. 3,000. It was a term 
of the agreement that the insolvent should have the right to use the car 
and should keep it in good order and deliver it up on demand. Here the 
legal owner of the property throughout was the insolvent but the garnishee 
was the owner of an equitable interest in the property. It was held that 
there can be a reputed owner of an equitable interest and that reputed 
owner can be the insolvent himself, that is, the legal owner of the 
property (3). Thus a charge on goods or an hypothecation of goods stands 
on the same footing as a mortgage. In such cases the mortgagee or the 
charge holder is the true owner. This will be so, although by agreement 
between the parties the mortgagee has precluded himself from taking 
immediate possession of goods and determining the appearance of 
ownership in the mortgagor. In cases of trust or in cases of relationships 
in the nature of trusts the trustee is the true owner of trust property with*» 
in the reputed ownership clause (4). Where the insolvent is the trustee 
and he deals with the trust property in a manner consistent with the trust, 
the beneficiaries have no right to disturb his possession. Where the 
insolvent executed a pronote in exchange for delivery of goods and the 
pronote contained a trust receipt stating explicitly that the property in 
goods or the proceeds thereof was to remain in the sellers until payment, 
the property in the goods did not pass and the goods remained in his 
reputed ownership (5). Where the beneficiaries permit the 
trustee to deal with the trust property in a manner inconsistent with 
the provisions of the trust, the property mat’ be deemed to be in his 
possession as the reputed owner thereof with the consent of the beneficia- 
ries and it will pass on the insolvency of the trustee to the official assignee 
(6). In such a case the beneficiary becomes the owner of an equitable 

(Ij Sxp. Union Bank of Manchester, L. R. 12 Eq. 354 ; Ewp. Barry, 
Ij. R. 17 Eq. 113; Colonial Bank t). Whinney, 11 App. Gas. 426^ 434; 
Punitha Vein Mudaliar n. Bhashyam Aiyangar, (1902) 25 Mad. 408 : 12 Mad. 
L, J. 282; The Mercantile Bank of India, Ltd., Madras The Official 
Assignee of Madras, (1916) 39 Mad. 350 ; 35 Ind. Cas. 942 ; Mercantile Bank 
of India Official Assignee of Madras, 56 Mad. 177 : 143 I 0. 641 : A. I. R, 
1933 Mad. 207 ; Ghulam AU n. Official Assignee, A. I. E. 1937 Sind 50. 

(2) L. E. 11 App. Gas. 426. 

(3) Aburubammal «?. Official Assignee of Madras, A. I, R. 1924 Mad. 
214 : 79 I. 0. 809 : 47 Mad. 215, 

A r n ^ i Sripetidra Kumar Bose, 

A. 1. R. 1930 Gal. 171 : 66 Cal. 1074 . 

(5) Mripendra Kumar Bosewjorer. 

(6) Pox n. Fisher, (1819) 3 B. & Aid. 135 : 108 E. R 812 
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interest in the property. This will also be the case where the beneficiary 
himself creates the trust and chooses to leave the indicia of the property 
in the hands of the trustee, or where no bona fids purpose for the trust 
can be shown (l). Where the trustees do not execute the trust or do not 
know of the trust-deed or decline to act, the settlor remains the true owner 
of the property, and if the property is allowed to remain in the reputed 
ownership of the trustees, it will pass to the official assignee on the 
bankruptcy of the trustees (2). 

The same principle will apply to the case of goods in the hands 
of an executor' (3), an executor de son tort (4) or administrator Uh 

Where the beneficiaries are in possession of trust property, and such 
possession is in accordance with the trust, they are not in possession with 
the consent of the trustee, who is the true owner, and the reputed owner- 
ship clause does not apply (6). It is otherwise if the trustee consents to 
the goods being in the order and disposition of the insolvent ^neficiaries 
adversely to the trust (7). In Shuttleworih ^. Hernaman I and J. 

322, a landlord claiming a lien on machinery in a mill for futu^ rent 
under a covenant by the tenant to keep always a minimum of £ 3,000 
worth on the premises, was held to be the true owner for this P^POse. 
And so was the building owner under a contract which provided that al 
the used materials and plants brought on the land should be deemed to be 
annexed to the freehold (8). Where, however, the contract was that the 
plant and materials brought on the ground by the builders should be 
considered the property of the building owners, and should not be removed 
wSut the license of the architect, that the building owners were not 
to be answerable for any loss, or damage to them, and that in certain 

l^ents thT, it “'i. ‘i’ft ™ 

not tL trua owners, but they ™ld forfa.t th. goods mtw.tbstendmg 

the bankruptcy of the builders (9). ^xxd m Exp. Bright, 10 Ch. D. 

566 it was Lid that an agreement that factors shall sell yonr goods at 
sucLan advance on your prices as we may deem right does not constitute 
the factors the reputed owners of goods so m fheir possession for sale. 

Determination of consent.-In order that the clause may apply it 
is necessary that the goods should be in the posse^.on of the ^ 

the date of the presentation of the petition with tte con-ent of the true 
ownL If the consent has been determined or withdrawn before that date 
hTtS true owner the effect is to take goods out of the order aad disposi- 
tiL of the insolvent without any change of possession. The law is that 
if the true owner bona fide demands possession with a view to taking 
possession, and from no his own, he fads to get it, the goods are 

fl) Exp. Burbridge, 1 Dea. 131 ; Exp. Harrison, 3 Bea. IBo ; Kitchen 

V. Ibbetson, L. R. 17 Eci- 

(2) Be Mill's Trusts, (1895J 2 Ch 564. 

(3) Be Fells, (1876) 4 Oh. me 6 r fli9 

(4) Fox v. Fisher, (1819) 3 B. & AlH 

ft] CmnStlf 1804^^^!^ & Bef-^32a’ pSf Lord Redesdale ; 

i'y„£(/j2ttiDei8l5)2'E«s»,'331; E.rlo!Sk.tl.burj 0. Ru.sell, (USfl 

8 T R. 82: 101 E. E. 1218: Caire, .. 

Darby (1801) 6 Ves. 488 ; 31 E. R. 1159. 

Weibking, ... 

Be Keen & Keen, (1902) 1 K. B. 555. 


S. I 
(3 
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S. 28 not within the possession of the bankrupt with his consent (1). This seems 
(3). to be so even though the demand did not reach the bankrupt or was not 
complied with until after he had committed an act of bankruptcy (2). 
The insolvent may after demand refuse to deliver the goods (3), or he may 
refuse admission to or forcibly eject the true owner or his agent sent to 
take possession of the goods (4), or sent to catalogue the goods with a view 
to selling them (5). In Smith v. Topping (6), the plaintiff was the true 
owner of three pipes and three hogsheads of wine. This wine had been 
deposited by the plaintiff in the callers of the bankrupt and had remained 
in his possession as its reputed owner with the consent and permission 
of the plaintiff. The true owner, hearing that the insolvent was in difficul- 
ties, sent his clerk to the respondent’s house and demanded the wine. I'he 
insolvent was at the time absent, but late in the day, the clerk made a 
further demand from the insolvent himself. The insolvent refused to give 
possession of the wine, and on the following day he committed an act of 
bankruptcy. It was held that his demand for possession was sufficient to 
establish that thereafter the wine did not remain in the possession of the 
reputed owner by the consent and permission of the true owner. Where 
a bill of sale holder over chattels in two houses instructed a broker 
to take possession in both, and the broker took possession in one house 
before the act of bankruptcy, but did not take possession of the other till 
after the bill of sale holder had notice of the act of bankruptcy, this 
amounted to a determination of consent in respect of the property in 
both the houses. It was also held there that where the true owner had 
done all he could, short of a forcible entry, to take possession, though no 
demand had been made, consent was negatived (7). In In re Ambrose 
Summers (8), the mortagee actually attempted to take possession of the 
goods but was resisted by the insolvent ; he then placed durwans at the 
entrance of the insolvent’s business premises ; it was held that enough was 
done to show that the business or stock in trade of the insolvent was not 
in the order and disposition of the insolvent. Where the goods are in 
possession of a warehouseman a notice to the insolvent alone is sufficient 
to determine consent, though to determine the possession of the insolvent, 
notice to the warehouseman is also necessary. Thus in Bx parte Ward 
(8), W bought from C whisky in bond, to remain in bond rentfrea for 
twelve months, after which warehouse rent was to be paid. The whisky 
lay to order at a dock warehouse. On the 19th of February, 1872, W 
wrote to C directing him to forward a specified hogshead of whisky, 
and enclosing a cheque of sufficient amount to pay duty and clear'the 
whisky. On the 26th, C filed a petition for liquidation having retained 


(1) Jethanand «. Official Assignee, A. I. R. 1931 Sind 40 : 131 I. C. ilOS 
(Demand was not proved on facts.); Official Assignee v. Molmmctl M. 

Nwkwamli,^ A, L E* Lj24 R’lng. 27 : i Rang. 153; Abiirubammal th 
Official Assigaee of Madras, A. I. R. 1924 Mad. 214 : 47 Mad. 215 : 79 I {] 

^ Ad. 674 : 110 E. R. 939. 

^ (2) Ward, L. R. ^ Ch. 144; See Jethanand Harumal a Official 
Amignrnmpra, where a different opinion has been expressed. 

(3} See note No. (1) above. 

« P.r fe*- Ambrose Summers, (1S90) 

23 Cal. 592 ; Bxp. Sams, (1872) L. R. 8 Ch. App. 48. ^ 

629, 637, 638. 

[b) IIU Ji^. R. 939. 

(7) Re Eslick, 4 Ch. D, 496. 

(8) 23 Cal. 592. 

(9) 8 Ch, App. 144, 
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the cheqae without paying the duty or in any ,way complying with W's 
directions. It was held that the goods had been validly taken out of the 
possession of the insolvent. In the case of goods at sea {!)» the true 
owner can determine his consent by giving notice to the agent in posses- 
sion of the goods. The same can be done with respect to goods in the 
hands of an agent at a foreign port (2). Where S bought and paid for 
goods lying at a wharf before the bankruptcy of his vendor^ and received 
from the vendor’s agent delivery orders but did not present the latter till 
after a receiving order was made, when delivery was refused by the whar- 
finger on the instructions of the vendor’s agent, who claimed a lien, it was 
held that the goods were not within the reputed ownership of the 
vendor (S), But a mere intention to demand the goods and to get posses- 
sion of them is not enough to exclude the clause (4). 

In the case of trade debts notice of assignment is necessary to the 
person from whom the insolvent is to receive piyment of the debt. 
Assignment of a debt coupled with notice of the assignment is equivalent 
to taking possession of the debt by the assignee and it takes the debt out 
of the reputed ownership of the insolvent (5). If no such notice is given the 
debt will pass to the official assignee as part of the insolvent's property and 
become divisible among his creditors (6). The notice must be an effective 
notice, that is to say, such a notice as would prevent the person who owes 
the debt from paying any one but the party giving notice (7). In the case 
of companies, the question arises whether the notice or knowledge of 
assignment was given to the person, to whom it was given, in his character 
as officer of the company (8). 

No notice is, however, required to take bills of exchange, promissory 
notes and other negotiable instruments out of the reputed ownership of 
the bankrupt, because they are transferable by endorsement and 
delivery without notice to the parties liable (9). Thus, if debtors to a 
bankrupt accept bills or give promissory notes for their debts, reputed 
ownership is excluded, because by accepting the bills, the debtors have 
notice of assignment, and agree to pay the debts, if necessary, not to the 
bankrupt but to the holder of the bills ; but mere unaccepted drafts drawn 
by the bankrupt on his debtors will have no such effect (10). 

Determination of consent after the preseptation of the petition. — 
See S.55, P, L Act 

The clause does not apply to secured creditors. — It has been so 


(ij Barn v, Carvalho, (183h) 4 MyL c% Or. (*90. 

(2) Acraman u. Bates, 20 L. J. Q. B. 78. 

(H) Simeons y. Durand, B. & 0. E. 19. , r- o 

(4j Bpackman y. Miller, 12 0. B, N, 8. 659 ; Hornsby and Miller, I E. & E. 
192 ; Brewin y. Bhori, 24 li.TQ.B. 301. Bee also Jetbanaud Harmnal 
Official Assignee, 131 L 0. 70S: A. 1. E. 1931 Bind 40. 

(5) He Goetz, Jonas 4 Co., (1898) 1 Q. B. 787, 704. ^ ^ 

(6) iieTillett, (1889) GMor. 70; Butter y. Everett, (18}.)) 2 CL 872 ; 
Bhavan Miilji y. Kavasji Jehangir, (1878) 2 Bom. 542 ; Punithavelii ^ludahar 

Bhashyam A.vyangar, (1902) 23 Mad. 4t>6, 412; Dhanrajmal Kishiiiuas c. 

Official Assignee, Idl I. 0. lldO : A. I. R. 1931 Bind 44. 11 . a 

(7 ) Banithavelu Mudaliar d. Bhashyain Ayyangar, (iJUaj Aj JUaa, 

408,412, ^ . n 

(8) Fxp. Bolton, 1818, 2 Rose 389 ; North British Assurance Co. i\ 

Halleit, 7 Jar. N. S. 1263 ; Alletson v. Chichester, L. R. 10 0. P. 319. 


(g 


Belcher v. Campbell, 8 Q. B. 1. 

Me Goetz, Jonas and Co. (1898) 1 Q. B. 787. 


S. 28 
(3). 
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S. 28 held by the High Courts of Calcutta (1), Allahabad (2) and Sind (3). 

(3). As pointed out before, in this the law under the ProYincial Insolvency 

Act differs from the law under the English bankruptcy and the Presidency* 
towns Insolvency Acts. It is doubtful whether the difference was inten- 
tionally made by the legislature. The reasons for this hare been explained 
by Mr. Mulla in the following terms : 

*‘What happened was that in the Bill as it stood before it was 
referred to the Select Committee, what is now sub section (6), which saves 
the rights of secured creditors, stood as a proviso to what is now sub- 
section (2). The bill as originally drafted did not contain any provision 
as to reputed ownership or after-acquired property. These were inserted in 
the section by the Select Committee. While re-casting the section the 
Select Committee placed the clauses relating to reputed ownership and 
after-acquired property immediately after what is now sub-section (2), and 
detached from that sub-section the proviso relating t) the rights of secured 
creditors, and placed it where it now stands. Nobody seems to have 
considered what the effect of that change woiil 1 be. It was not as if the 
Select Committee deliberately placed the clause relating to the rights of 
secured creditors after the reputed ownership clause By far the largest 
number of transactions to vrhich the doctrine of reputed ownership applies 
are mortgages of goods. The section as it stands does not apply to such 
transactions. The operation of the clause is confined to cases where the 
true owner has lent his goods for use to the insolvent, or let them out on 
hire to him, or sent them to his shop for sale, or having bought the goods 
from the insolvent has allowed the insolvent to continue in possession 
thereof, and such other cases. Cases, however, of this kind are very rare 
in the mufassal. The result is that the reputed ownership clause has 
almost become a dead letter in the mufassal But I for one do not regret 
this result. The doctrine of reputed ownership has operated vary harshly 
in several cases, and it has worked greater evil than good. It is not recog- 
nized in several systems of Bankruptcy Law. If, however, the clause is 
to stand in the Statute Book of India as a living clause, the whole section 
should be recast. The section as it now stands is like a Cheap Jack s shop 
packed with varieties of clothes some of which are for mere show. 

‘‘Further, the sectfen of the Presidency-towns Insolvency Act con- 
tains a proviso whereby it is enacted in effect that choses in action other 
than trade debts are not goods within the meaning of the section. There 
is no such provision in the Provincial Insolvency Act. Are choses in 
action other than trade debts to be regarded as goods within the meaning 
of section 28 (3) of the Provincial Insolvency Act ? We do not think that 
that was the intention. This, however, is another instance of an attempt 
to shorten the Act without regard to precision.*^ 

We have cited above cases of mortgagees to illustrate the principles 
of the clause* It was unavoidable because under the English law and the 
Presidency-towns Insolvency Act the clause applies to them and in most 
cases the rights of secured creditors ware opposed to the trustee in bank- 
ruptcy* The principles, however, remain the same and the cases cited 
above should be read in the light of the above remarks* 


(1) Shamal Das Kscheiry v. Phanindra Nath, A. I, R. 1923 Cah 582 ! *72 

467 * 

Moti Dam ®. Rodwell, A. I. E. 1928 All, 159 s 76 1, <1, 740. , 

WyseJSe, Chowksey 17 I. (3, 81 ‘ 


(2) 
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Proof by true owner. -Under the Presidency-towns Insolvency Act 
the second proviso to the corresponding section of that Act gives the true 
owner a right of proof for the price of the goods which he has lost under 
the reputed ownership clause. The law in England is to the same effect 
(1). The law under the Provincial Insolvency Act is, it is submitted* the 
same. 


Questions of reputed ownership are wilhio the jurisdiction of the 
court in bankruptcy. — Where there is a dispute as to whether the goods 
are within the reputed ownership of the bankrupt, the trustee must apply 
for an order declaring him to be entitled to the goods under this section, 
and the court, in the exercise of its jurisdiction under section 4, will 
determine the question of fact, and make the order accordingly. This is 
a question which arises in consequence of bankruptcy and which could not 
otherwise have arisen between the bankrupt insolvent and a third person. 
It is doubtful if the third person can bring his suit in the ordinary courts, 
unless the insolvency court makes a direction to that effect. 

Sub-sectioB 4 : After-acquired property,— Under sub-section (2) the 
whole of the property of the insolvent, which he owns on the date of ad- 
judication, vests in the receiver and becomes divisible among his creditors. 
Under the sub-section under consideration property which is acquired by 
or devolves on the insolvent after the date of an order of adjudication 
and before his discharge vests forthwith in the Receiver, and becomes 
divisible amongst his creditors, just as property existing on the date 
of the order of adjudication becomes divisible under sub-section (2). After- 
acquired property is to be determined, therefore, by the point of time when 
it is acquired. Sums periodically falling due under a right already 
acquired such as an allowance or annuity, or instalments due on an instal- 
ment bond or decree can hardly be treated as after-acquired property in 
respect of instalments falling due after the insolvency (2). There 
are qumerous ways in which a person may acquire property. 
He may get it by inheritance, by way of gift or under a 
settlement or a will. Again, it may consist of earnings acquired 
after the order of adjudication by the insolvent himself or it may consist 
of the profits of trade or buisness carried on by the insolvent after the 
order of adjudication and before his discharge. Xtie Act however does not 
make any distinction between the two kinds of property. 
The same rules which determine as to whether a particular 

property is divisible amongst the creditors of the insolvent apply equally 
to both the kinds of property (3). 

Vesting of after-acquired property under the English law.—It 
was provided by section 15 (2) of the Act of 1869 that the property of the 
bankrupt divisible among his creditors shall comprise all such property as 
may belong to or be vested in the bankrupt at the commencement 
of the bankruptcy, or may be acquired by or devolve on him be- 
fore his discharge. It is now reproduced in section 38 (2) (a) of 

1914^ Section 47 of the present Act re-enacts section U of 

the Act of 1913 which marked a deliberate departure from the 


(1) Me Button, (1907) 2 K. B. 180. 

(2; ISilkanta Subudhi Ramachandra Das, 137 I. 0. 394 : A. L B. 3932 

(3) Jalaun Dfc. Co-operative Bank at Orai Official Receiver, Jhansi, 
156 1. 0. 751 : A. L R. 1935 AIL 279. 


S. 28 
(41 



284 


COHEN V. MItCHBLt. 


S. 28 existing law. The law, as it existed before section 11 of the Act of 1913, 

(41. was that after-acquired property continued in the bankrupt until the 
assignee in bankruptcy intervened. Though the wording of the section 
dealing with the vesting of after acquired property, when read by itself, 
implied that after-acquired property vested in the official assignee in 
precisely the same manner as property existing before adjudication ; but 
by judicial decisions a distinction was made between the two kinds of pro* 
petty in the mode of their vesting. The bankrupt continued to be the owner 
of after-acquired property till the assignee determined his title by inter- 
vention. Thus it was held that an undischarged bankrupt could maintain 
an action with relation to after-acquired property (l), or sue on any con* 
tract made with him after bankruptcy, or for damages for breach after 
bankruptcy of a contract for personal service made before and remaining 
unexecuted at the date of bankruptcy (2). As regards the insolvent’s 
dealing with after-acquired property by way of transfer the law was laid 
down in very broad terms by the Court of Appeal in Ooheti v Mitchell (3) 
as follows : — 

Until the trustee intervenes ail transactions by a bankrupt after 
his bankruptcy with any person dealing with him bona fide and for value, 
in respect of his after-acquired property, whether with or without know- 
ledge of the bankruptcy, are valid against the trustee.’ 

The facts of Cohen v. Mitchell (L. R. 25 Q. B. D« 262) were as 
follows r—One Arthur Cohen became bankrupt, and subsequently, and 
before he obtained his discharge, carried on business in buying and selling 
agricultural machines, and, to enable him to do so, obtained advances of 
several sums of money from Hyam Cohen, One Foale seized some of the 
machines, and the bankrupt brought an action against him for wrongful 
conversion of the machines so seized. The bankrupt, having no money 
with which to carry on the action, assigned the cause of action to Hyam 
Cohen in consideration of the money already due to him and the further 
sum necessary to carry on the action. The action resulted in a verdict 
for the plaintiff. The trustee in bankruptcy of Arthur Cohen then inter- 
vened and demanded the money of Foale as part of the property of the 
bankrupt. Hyam Cohen also claimed the amount under the assignment. 
Foale consequently intespleaded and paid the money into Court, where* 
upon the issue was tried between Hyam Cohen as plaintiff, and the trustee 
as defendant It was with reference to these circumstances that the Court 
of Appeal laid down the proposition quoted above ** in terms wider than 
it had been laid down before” in order to preclude the trustee from dis* 
affirming retrospectively what had “otherwise been validly done by the 
bankrupt ” 

This doctrine, however, was held not to apply to real estate (4). 
The above rule was also interpreted so as to confine its operation only 
to the protection of persons dealing with the bankrupt and his personal 
estate in the ordinary course of business where the bankrupt carrying on 


and F. 44, 

Sayer, 5 Q. 966 ; 
Bailey Thurston & Oo., 


(1) Web f?. Fox, 7 T. R. 391 ; Fowler tj. Down, 1 B. 

(a) Gumming u Eobuck, Holt. 173 ; Herbert n- 
Jameson u. Brick and Stone Co*, 4 Q. B. D, 208 ; 

Limited, 1903, 1 K. B. 137. 

?3) 25 a B. a 26i 

Mery Land Development Association and Bray, (1892) 2 Cb» 138 ? 
Bird a mupou, dm) l Okm^ OMoial Receiver Oooke, (1906) 3 Oh* 

wol* '' t 
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business without interference by the trustee. It was also held inappli- 
cable to a case of second bankruptcy. Thus where an undischarged 
bankrupt traded without the knowledge of his trustee^ and acquired 
properiyj and then became bankrupt a second timej it was held that the 
property so acquired must be treated as assets in the first bankruptcy 
and the trustee in the second bankruptcy was entitled only to the surplus 
left after payment in full of the debts and expenses under the first 
bankruptcy and to that too in so far as the bankrupt had not effectually 
dealt with before the second bankruptcy (l). 

The law in England has now been settled and codified in seclion 47, 
B. A , 1914, and section 3 of the Act of 1926. S. 47 adopts the principle 
of Cohen v. Mitchell and extends its operation to real estate also, but at 
the same time imposes a duty upon the banker to inform the Board of 
Trade or the trustee in bankruptcy in certain cases. S. 3 deals with 
the case of second or subsequent bankruptcies. 

The rule of Cohen v. Mitchell is still the law and we proceed to 
note decisions where it has been applied. In order that a transaction by 
a bankrupt in respect of after-acquired property be valid against the 
trustee it is necessary that the person so dealing should have taken the 
property for value and acted in a hona fide manner. Thus in 
a case a bankrupt while undischarged effected policies on his life and died 
intestate;, and his administrator, without notice of the bankruptcy, distri- 
buted policy moneys amongst the next of kin before the trustee inter- 
vened, it was held that the administrator was not personally liable but 
that the next of kin must refund to the trustee the shares which they 
had respectively received (2). The reason for so deciding was that the 
transaction was not one for value. A settlement made on a second 
marriage by an undischarged bankrupt of interests acquired after his pro- 
perty in trust funds settled before his bankruptcy and still in the hands 
of settlement trustees is a transaction for value and the fact that the value 
given for the transaction is not such as will increase the bankrupt s estate 
does not matter (3). A charging order absolute obtained on shares which 
were after-acquired property of an undischarged bankrupt is not a trans- 
action for value (4), 

• 

The second condition is that the person dealing with the bankrupt 
should have acted bona fide and it is to be noted that the stress of bona 
fides is laid entirely and solely on the person dealing with the bankrupt ; 
and if he has dealt in good faith, the question whether the bankrupt 
as between himself and his creditors is also dealing in good faith is 
immaterial (5). The knowledge of the bankruptcy on the part 
of the person so dealing (6) or the fact that the trustee was not aware of 
the existence of the after-acquired property does not invalidate the transac- 
tion (7). 

(0 fie Clark, 2 B. 393, following Ford, L Cli. D. 521. 

(2) fie Bonnet, (19U7) 1 K. B. 143 ; Also see iiV Bail, (IhODj 2 Irish. 
R. 313. 

(3) fie Behrend’s Trusts, (1911) 1 Ch. 687. 

(4 Hosack «. Robins, (No. 2), (1918) 2 Oh. 339. 

(5) Oohen v. Mitchell, (1890) 25 Q. B. D. 262. 

(6) Hosack «. Robins, (No. 2), (1918) 2 Ch. 389 ; Dyster o, Randal, (1926) 
1 Ch.932. 

(7) Hunt V. Fripp, (1898) 1 Ch. 675. 


S. 28 
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LAW UNDER P-t L A. 


S. 28 Summarising the history of the case-law, the following points may 

{4L b® noted 

ii) A right of action in respect of after-acquired property lias been 
given to the insolvent, irrespective of the nature of the property* 

(ii) A transfer by the insolvent was, before the Act of 1913, valid 
only if the property was personal estate and not when ii was real estate* 
Now such transactions are valid even in respect of immovable property* 

(iii) The case of successive bankruptcies was at first an exception 
to the rule in Cohen v. Mitchell and is now governed by express legislatiom 

Law under the Presidency-towns Insolvency Aei~By S. 52 (2) 

P.T, L A., 1909, it is provided that the property of the insolvent 
divisible among his creditors shall comprise all such property as may 
belong to or be vested in the insolvent at the commencement of the 
insolvency or may be acquired by or devolve on him before discharge* 
This provision is based on section 44 of the Bankruptcy Act, 1883 ; 
and the truth is that the Act itself, like its predecessor, the Indian 
Insolvency Act, 1818, is based on English bankruptcy statutes. The 
result has been that in interpreting the provisions of the Indian Act 
the judges have largely drawn upon decided English cases. The 
English law as to the insolvent's right of action in respect of after* 
acquired property has been unanimously followed by the Indian Courts (1). 

The rule has also been applied to after-acquired movables, includ- 
ing choses in action (2). 

As regards the applicability of the rule in Cohen v. Mitchell to 
immovable property there is a dfference of opinion amongst the Indian 
High Courts. In a Madras case decided under the Indian Insolvent 
Act it was held, following the English cases, that the rule did not apply 
to immovable property (3). On the other hand it has been held by 
the High Courts of Bombay (4), Calcutta (5), Allahabad (6) and Rangoon (7) 

(1) Briramulu u. Audalammal, (1907j 30 Mad. 145 ; Fatimabibi th 
fatimabibi, (1892) 16 Bom. 452; Dasarathy Sinha a. Mahamulya, (1002) 47 
Gal 961 : 60 1. 0. 977 ; Balibbadra Das n. Mircbiial, 48 I. 0. 236 : A. i. Ii. 

1917 N,_147 ; Ramnath I:^r ». Nagendra Iyer, A. I. R. 1924 ]\Iad* 223 : 76 
I. C. 803 (A case under the Provincial Insolvency Act.); Poonain Cluind 

Motilal, 158 I. C. 542 : A. L E. 1935 Bom. 378 ; C'houng Taik v, Ma Tineii 
Nu, 8 Rang. 665: 131 1. 0. 604: A. I R. 1931 Rang. 74 (2); Premchand 
Mulliek I?. Nilmoiiidas, 61 C. 281 : 131 I. C. 137 : A. I, li 1934 CaL 520 ; 
Maui Iyer u. Byed Ebraiiim, 12 Rang. 42B ; 154 I. C. 70 : A. I. R. 1934 
Rang. ii33 ; Muralidoss a. Official Assignee of Madras, 43 I, G. 632 : A. I. R. 

1918 Slad. 356 ; Official Assignee N. P. A, K. Ghottyar Firm, 103 L 0, 
174 ; 5 Rang. 229 : A. I. R. 1927 Rang. 190. 

(2) Andrew Rosiario v. Mahomed Ibrahiiiisaraiig, A. I. R. 1924 Bora. 
460 : 83 L C. 34 : 48 Bom. 5® : 26 B. L, E. 695 ; Cboung Taik v. lla Thein 
Nu, 131 L 0, 504 : A. I. R. 1931 Rang. 74 (2) ; Premchand MuUiok NilmoiiL 
Das, A. I. R. 1934 CaL 529 ; Poonamchand Pratapji 0 . Motilal Kapurchand? 
A. I E. 1935 Bom. 878 : 158 1 C. 542. 

(3) Rowlandson Champion, 17 Mad. 21. 

(4) All Mahomed t?. Yedilal, (1919) 43 Bom. 890 5 63 I C. 197. 

(5) Kristocomffi Suresh Chunder, (1882) 8 Gal 566 ; Prepi Chand 
Mullick Nilraoni Das, A. I. R. 1934 Cal 529 : 61 CaL 281 s 151 1. 0* 1S7. 

(6) Ohhoie Lai tj. Kedar Nath, 84 I. 0. 289 ; 46 All 665 s A. I R* 1924 

All. 703* ^ 

( 7 } Official Assigoee «. H. P. A. K. Olietiyar, (1927) §) 108 

I 0. 174: A. I. E., 192^7 190. m JlfKJl 

Seoeiver,97 E.C. 9819 i A, E E. Eas. 16 ca*. tWf.'.- i-'r 
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that it does so apply. S. 2 

(4) 

Effect of intervention of Official Assignee.— We have seen that 
unless the official assignee intervenes the bankrupt can validly transfer 
after-acquired property for value to a bona fide dealer. Once the 
official assignee has, however, intervened the property vests in the 
official assignee indefensibly and he cannot afterwards divest it from 
hiraseif (1). It is a question of fact as to what acts and events con- 
stitute such intervention as to vest the property in the ofScial assignee. 

What is required for constituting intervention must naturally take its colour 
from the nature of the property. In the case of a money due to the 
insolventj a demand of payment by the official assignee is sufficient inter* 
vention to support a suit or other action by the official assignee in respect 
of that debt (2). When the property consists of a right of action and 
there is already a suit pending, then the proper course appears to be 
that the official assignee should apply to be made a plaintiff in the suit 
and to be given the conduct of the suit (3). 

Law relating to after-acquired properly under the Provincial 
Insolvency Act, — Under the Provincial Insolvency Act there is a con- 
flict of opinion as to whether after-acquired property vests in ^the 
receiver as soon as it is acquired or its vesting is postponed till the inter- 
vention of the receiver or the insolvency court. It has been held by 
the Madras (4), Bombay (5), Allahabad (6) Lahore (7), Oudh v8), Sind 

(9) and Rangoon (10) High Courts that the law under the Provincial 
Insolvency Act is different from that obtaining under the English law 
or the Presidency-towns Insolvency Act. This view is supported by 
the language of the section and the use of the word “forthwith” therein 
and by the decision of Their Lordships of the Privy Council in the case 
of Kala Chand Bamrjee v. Jagati Nath Marxii>ari (11). After having 
referred to the rules of English law and section 47, Bankruptcy Act, 


(1) Illli Settle, (1919) 1 Clh SJffi 

(2) Macleod 0 . B, B. & 0. I. Railway Compnny, 1905, 7 B, L. R. GIB; 
ISmden v. Carte, 1881, 17 Oil. D. 7GB. 

(B) Phoonaraciiand Partapji th i\lotilaI Kapurcli^ul, k, I. R. 19B5 Bom. 
B78 ; sec also the judgment oi Pry, L. J. in Cohen ih Mitchell, 1890, 25 
il B. 11262. 

(4) Matam Lingayya i\ Anumala Venkatapathy, A. I. R. 1935 Bfad. 
f)94 : 157 I. C. 1002. 

(5) Girikant Sluvlal v. Vedi Lai, A. I. R. 1936 Bom. IGi ; 60 Bom. 141 : 
162 I. 0. 253. 

(6) AhdiiIRehman?;.Nihal Chand, A. L E. 1935 All. 675 (F. B.) : 157 
I. a 41. 

(7) Biwaii Chand Manak Chanel, A. I. R. 1934 Lah. 809. 

(8) Biiddhu Liil n. Ram Sahai, lOS I. 0. 818 : 8 Luck. 87 : A. I. R* 1932 
Oudh 244. 

(9) Khenachand Mitharani v. Hemandas Ram Rakhaimal, A. I. R. 1937 

Sind ^6. 

(10) Ma Phaw 0 . Maung Ba Thau, 97 1. C. 221 : 4 Rang, 125 ; A. I. R. 
1926 Rang- 179. 

(11) A, I B. 1927 0. 108 : 101 1. 0. 412 : 54 I. A. 190 : 54 Cal. 595, 
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S. 28 1914, Sulaiman, C. J., who delivered the judgment of the Allahabad Full 

(4). Bench, proceeded to make the following observations : — 

®*But in India neither the Provincial Insolvency Act, 190'^, nor the 
Act of 1920 draws any such distinctions. Section 28 (2) makes the 
whole of the property of the insolvent vest in the court or the receiver 
on the making of the order of adjudication, and sub'-section (4) provides 
that all property which is acquired by or devolves on the insolvent 
after the data of the order of adjudication and before his discharge shall 
forthwith vest in the court or the receiver and the provisions of sub-section 
(2) shall apply in respect thereof* It is, therefore, perfectly cleat that pro- 
perty existing at the time of the adjudication as well as property acquired 
by or devolving on the insolvent after adjudication stands on the same 
footing and both vest forthwith in the court or the receiver, as the case 
may be. No distinction appears to have been drawn by the legislature 
in respect of these two classes of property. It would amount to legislat- 
ing if any such distinction were to be imported into the section on 
account of certain rules of law which prevail in England. The Insolvency 
Act in India is not in every respect identical with the Bankruptcy Act 
in England, and there is accordingly no justification for deciding^ cases 
under the Indian Act, in the light of cases decided in England/’ 

To the same effect are the words of the learned judges of the Rangoon 
High Court : ‘Tt seems to us that the insertion of the word forthwith’ 
by the legislature in section 28, sub-section (4) was to sweep away the 
court’s attempt to postpone the vesting. In view of the specific and 
clear words of the sub-section we are unable to apply the principle of 
Oaken v. Mitchell to the present case as to do so, in our opinion, would 
be to nullify the express direction of the legislature.” 

On the words ^^forthwith vesE’ great stress was also laid by 
Pandrangtow, J., in A* L R. 1935 Mad. 694 (1). 

In the Privy Council case Kala Chand Banerji v.Jagan Nath Maf” 
wari (2), an undischarged insolvent acquired by inheritance the equity 
of redemption in certain properties, when a suit in respect of a mort« 
gage of the properties was pending. The question for decision arose 
as to whether the official assignee in whom the property of the insolvent 
had vested was a nec<Sssary party to the suit. In deciding this point 
Lord Salveseen referred to section 16, clause 4, P. I. A., 1907, and 
remarked ; ‘‘This provision is perfectly clear. The moment the inherit- 
ance devolved on the insolvent, Amnlya, who was still undischarged, it 
vested in the receiver already appointed, and he alone was entitled to 
deal with the equity of redemption.” It was further held that a 
decree obtained in the suit in the absence of the official receiver was 
not binding on the receiver. It was not suggested in that case that the 
receiver had not intervened prior to the passing of the decree which was 
based on a compromise. 

The view that the rule in Oohen v. Mitchell is applicable under the 
Provincial Insolvency Act has been taken in a Division Bench of the 
Madras High Court in A. 1. R. 1924 Mad. 223 (3), and also by a Division 


(1) Matam Lingayya v, Anuinala Venkatapathy, A. L R. 1935 Mad. 694 : 
157 L c\ im 

m A. I R. 1927 P- 0. 103 : lOl IC. Ui : U Gal 595 : ^4 I A. 190. 

(3) K. Ramanalha Iyer u. T. S. Nagendra lyer,^, A. I R. im Mad* ; 

76 1. C. 935* '' ^ 
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Receiver s rights in after-acquired property. 

Bench of the Patna High Court in A, I. R. 1929 Pat. 97 (1). In the 
Madras case the learned judges relied upon earlier Indian decisions decided 
under the Indian Insolvent Act, That was a case where the dispute was 
as to whether an undischarged insolvent could maintain a suit for accounts 
and dissolution of partnership entered into after the order of adjudication. 
It was held that the suit was maintainable by the insolvent till the official 
assignee intervened. In the Patna case the Rangoon ruling cited above 
was referred to and dissented from on the ground that the language of the 
present sub-section is not stronger than that of section 7 of the Indian 
Insolvent Act The Privy Council case however was not cited before 
the Patna judges. The Madras Division Bench ruling was not referred 
to in A, L R. 1935 Mad. 694. The point was raised but not decided in 
another Madras case (2). 

It is submitted that the first view, holding that the rule in Cohen 
V. Mitchell does not apply under the Provincial Insolvency Act, is correct. 
The language of section 28, sub-section (4) is not so different from 
that used in S. 52, P.-t, I A., as to lead to the conclusion 
that the law under the two Acts is diflerent. But the Privy 
Council case cited above is clear authority for the proposition that an 
undischarged bankrupt cannot represent his interests as regards after- 
acquired property in a suit so as to bind the receiver even though the 
receiver has taken no steps to intervene. 

Receiver’s rights in after- acquired properly. — The leading Indian 
case on the point is Kemkoose v. Brooks (3). In that case the uncerti- 
fiicated insolvent borrowed money for the purpose of purchasing goods 
to carry on a business ; and in order to secure the advances gave a 
bond and agreed in writing to execute a mortgage of the goods so purchased 
to the lender to secure their payment. He afterwards executed an assign- 
ment of the goods for that purpose. The business was carried on with 
the knowledge of and without any objection by the official assignee. 
The lender had never possession of the goods assigned to him by the 
insolvent and the same remained in possession of the insolvent until his 
death. The Privy Council held that the insolvent’s after-acquired property 
was subject to the lien of tne lender and that such jien was paramount to 
any claim of the official assignee under the insolvency. In their judgment 
the Lords of the Privy Council said - 

“The Assignee’s right to the subsequently acquired property is subject 
to two qualifications. In the first place, if the insolvent has acquired 
property subject to liens and obligations, then any property taken by the 
assignee under that state of things is taken subject to those charges and 
equities which affect the property in the hands of the insolvent. The 
second qualification is this, that if the insolvent carries on trade at a 
subsequent period with the assent of the assignee of the estate under the 
Act, in the first instance the property which is acquired in the subsequent 
trade will be subject in equity to the charge of the creditors in that trade, 
in priority to the claim of the assignee under the first insolvency.’* 


(1) Jagdish Narain bingh y. Mst. Ramsakal Quer, A. 1. B. 1929 Pat. 97 : 
8 Pat, 478 : 1141, C. 465. 

(2) Nilakanta 8abo.dh{ v* Eamachandra Deo^ A. L E. 1932 Mad. 250 : 
137 I i\ 394. 

(3) (i860) 8 M. I. A. 339. 


S. 28 
(4). 
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S 28 The law as laid down in the above Privy Council case is not 

( 6 ). exhaustive (1). The above rules are merely examples of the general 
equitable principle of estoppel The general rule is that if a man having 
a charge on property stands by and dlows another to advance money on 
it on the supposition that it is unencumbered he ought to be postponed 
to the person so advancing the money (2). It applies to trustees in 
bankruptcy (3) and therefore an alienee of the bankrupt may acquire a 
good title against the trustee by virtue of the above rule. It is however 
essential that in order to deprive the trustee on this ground he 
should have had knowledge of the dealings of the bankrupt with the 
property and that those with whom the bankrupt dealt acted on the 
faith of his apparent property. 

As against the insolvent himself no question of estoppel arises. 
The bankrupt in regard to after-acquired property is to be regarded as 
the agent of the official assignee (4). Acquiescence in the insolvent's 
possession on the part of the receiver does not disentitle him to after- 
acquired property. The possession of the insolvent in such a case is not 
adverse against the official assignee and the latter’s claim to such after- 
acquired property, even after twelve years’ possession by the insolvent, is 
not barred by limitation (5). 

Sub-section 5. —It has already been dealt with above. See sub- 
section (2) first part. 

Sub-section 6.— It is provided that a secured creditor is at liberty 
to realise or otherwise deal with his security in the same manner as he 
would have been entitled to realize or deal with it if this section had not 
been passed. The general scheme of the Act is that the secured creditor 
stands outside the insolvency proceedings (6) unless he himself chooses 
to submit to the jurisdiction of the insolvency court. The conditions on 
which a secured creditor can come in insolvency to prove for his debt and 
claim dividends are laid down in section 47, clauses 1 to 5. Under these 
conditions only he can participate and have a share in the distribution of 
the insolvent’s assets. If the secured creditor does not comply with them 
he is excluded from all share in any dividend. Unless the secured creditor 
submits himself to the jurisdiction of the insolvency court the latter has 
no right to interfere with the former’s claim. Where the receiver 
issued notice to the mortgagee whose debt had been included in the 
schedule of liabilities filed by the debtor to prove his claim but he failed 
to appear, his failure to so appear and prove his debt in insolvency could 
not take away his rights to enforce his security (7). Nor the mere silence 
of the mortgagee in reply to a notice by the official receiver stating that 


(1) Rowlandson Champion, 17 Mad. 21 at page 3d, por Matiusami 
Ayyar, J. 

(21 Exp. Ford, J Ch. D. f21, 

(3) Troughton Gitloy, (1766) Amb. 636: tl JAR. 40d ; Eitgelbacb 
i\ Nixon, (1875) L. R. 10 0. P. 645. 

(4) Herbert r. 8ayer, 5 Q. B. 965, per Tindal, C. J. ; lie. J3enriett, (1907) 

1 K. B. 149. . ^ V / 

(5) Official Assignee v, Moorli Doss, A. I, R, 1914 Mad, 288 : 22 I 0. 
271, dissenting from Eristocomal Mitter t?. Suresh Cliander Deb, 1882, 8 
Cal* 556. 


^ Chandra Sarkar a. Bipin Chandra Saha. 60 OaL 1298 : 149 

I C. 399: A.L E. 1934 0aL64;N49hmgha Ktimar Singha Debp,ra^anna 
Mukerjee, 62 CaJ. 483 ; 157 I. 0. 140 : A. L U, 1985 Cal 460. 

10 QO ii Covind, 7 Ro'iut 455 1 Shri Dhar Krisimaji, 

1833, 12 Bom. 2/2 ; Sheorai Sin^h n. &awri At! 
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he proposed to sell the property free from his mortgage can extinguish 
e mortgagee s rights. Such silence does not amount to relinquishment 
ot security under section 47 nor to consent for the official receiver’s 
proposal Not only that, but under the Provincial Insolvency Act the 
msolvency court or the receiver is not authorised to sell the property of 
the insolvent free from incumbrances even with the consent of the in- 
cumbrancers, unless the facts amount to an authorisation of the mortgagor 
or receiver to sell on the mortgagee’s behalf or to an agreement by the 
mortgagee to accept such sum as may be realized in the sale in discharge 
of his debts (l). Where therefore a creditor has not elected at any time 
to relinquish his security for the general body of creditors, the 
court cannot direct that the property be sold and that the creditor 
be given priority in the payment of debts (2). Under the 

English law and the Presidency-towns Insolvency Act the receiver can 
sell the property free from mortgage with the consent of the mortgagee (3). 

If in any circumstances the receiver realizes the property, the 
debt due to the secured creditor at the date of such realisation constitutes 
a charge payable to the secured creditor out of the amount so realized and 
he has generally the same right in respect of the sale proceeds as he had 
in respect of the original security (4). If during the pendency of the 
insolvency proceedings, the mortgaged property is compulsorily acquired 
the mortgagee will be entitled to his mortgage amount from the compen- 
sation received for the property acquired (S). On adjudication the 
equity of redemption only vests in the receiver (6), the value of the 
insolvent’s right to redeem that property can only be his assets available 
for distribution (7). The official assignee, having executed a decree 
which had been assigned by the insolvent by way of security, is in the 
position of a mortgagor who has sold the mortgaged property and is in 
possession of the sale proceeds. Until the claim of the mortgagee is 
satisfied the insolvent or hi^ official assignee has no right to the proceeds 
of the decree (8). And the purchaser from the receiver does not get a 
title higher than that of the mortgagor, that is to say, he gets the property 
subject to the mortgage and the mortgagee is entitled to enforce his rights 
against such purchaser (9). Where a mortgage executed prior to the 
insolvency of the mortgagor was satisfied after the^ mortgagors had become 
insovent by the execution of a fresh mortgage to a third person, it 
was* held that the latter mortgagee was entitled to possession of 


(1) Kaxiniappa Mudali v. Eaju Chettiar, 79 I. C. 850 : 47 Mad. 605 : 
A L R 19M Mad. 761* 

*(2) Sant Prasad Single 'y- Sheodut Singh, A. I* R. 192 i Patna 259; 2 
Pat. 724 : 77 I, 0. 589. 

{3} Sch. II r. 18, Pt. I. A. (1909). 

(4) Moti Ram v, Rod well, 76 I. U. 749 ; A. 1. R. 1923 AIL lo9^. 

(5j Purshotiam Naidu Eamaswamj, A, I. R. 1925 Mad* 24m 

(6) Sliridhar Erishnaji, (1888) 12 Bom. 272 : A. I. R. 1914 Bonn 271 ; 
Lang'n. Hoputullablmi, (1914)38Boin359;21 1,0, 714;kaniappa n. Eaju, 
(1924) 47 Mad. 605 : A. I. R. 1924 Mad. 761 : 79 1, C. SoO. 

(7) Govinda v. (Khansahib) Abdul Kadir, A. I. R, 1923 Nag, RoO : 71 

(sf^Lang t). Heptiillabhai Ismailji, A, I. R. 1914 Bom* 271: 21 I. 0. 
714 : 38 Bom. 359, 


' (9) Yhridhamarayan Atinaram^ Govind, 
Narayan t). Erishanji Vithoji, 12 Bom. 272, 


7 Bom. 455 ; Sliridfiar 


S. 28 
( 6 ). 
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S* 28 property under his mortgage against the auction-purchaser in insol- 
(§). vency proceedings (1). The reasons for the view taken in these two cases 
were thus stated in the Allahabad case : If it is open and legal to a 
secured creditor to realise his security in any way he prefers, surely, the 
means that are adopted to realise the security are also valid unless for** 
bidden by any statutory law. if it was open to Bhagwan Das (original 
mortgagee) to realize his mortgage by suing upon it and enforcing his 
derre®, why should a private settlement come to between him and the 
mortgagors by which a fresh mortgage was given to a third party and 
fro n the proceeds of which Bhagwan Das’s mortgage was satisfied be 

considered to be invalid under Act III of 1907 ? The consideration 

of the deed was utilized towards the payment and discharge of the mort- 
gage of Bb'^r, van Das and therefore the mortgage in suit is not invalid/* 
It is submitted that tiiese cases are not good law because of the pronounce- 
ment of the Privy Council in Kala Chand v. Jagan Nath (2). After 
adjudication the insolvent cannot deal with his property as to give a valid 
title to a transferee. The first mortgage in the above cases is certainly 
protected but the second mortgagee does not get any title under his 
mortgage except that under certain circumstances he may be subrogated 
to the rights of the first mortgagee- 

The rights of the mortgagee to the original security not only 
remain unaffected by the mortgagor’s insolvency but also they extend to 
the realizations made from that property in the hands of a court receiver 
pending the mortgage suit in the event of the security proving insufficient, 
in preference to those of the receiver. Where in a suit for sale of pro- 
perty based on an equitable mortgage, the court appoints a receiver to 
collect the rents and profits of the property pending its sale and after- 
wards the mortgagor becomes insolvent and the Official Assignee in whom 
his estate vests, claims the profits in the hands of the receiver for the 
benefit of the general body of creditors in preference to the mortgagee, 
the mortgagee has a right to the mesne profits in the possession of the 
receiver being paid to him in satisfaction of his mortgage in the event of 
his succeeding in the suit and the sale proceeds of property being insuffi- 
cient to pay off his mortgage debt, and the Official Assignee has no right 
to claim the rents and profits on behalf of the general body of creditors 
in preference to the mortgagee since his title cannot be superior lo that 
of the insolvent (3). The reason for the decision is that the possession 
of a receiver in a mortgage suit is prima facie for the benefit of the party 
who obtained the appointment and on this principle a receiver who is 
appointed at the instance of the mortgagee holds the properties for his 
benefit alone and is bound to make over the entire income to the satis- 
faction of his ^dttes (4), And the same principle will apply, even though 
the mortgagor’s rights in the premises have passed to his assignee in 

(1) Ratankl d. Govinda, 90 L C. 349 : A. I. R. 1926 Hag. 29 ; Sliyam 
Sanip c. Nandram, 1921, 43 Aik 555 : 63 1. 0. 366 : A. L R. 1921 AIL 232.’ 

2 A. I. R. 1927 P. C. 108 : 101 L 0. 442 : 54 L A. 190 ; 54 Cal 505. 

(3) Moolji Morarji, in re, 115 I. 0. 306 : 23 B. L. R. 200 : A. R. 1929 
Siod 114 ; Official Assignee -y. Punjab National Bank, Ltd., 26 S. L. R. 61 : 
I 1932 Sind 79 : 137 L 0. 338 : A. I R. 1932 Sind 82 ; Venkata Kmmm 
Biirya Rao Bahadur Garu n* Gokuldass Goverclhandass, A. L R. 
1931 Mad. 626. 

K.r Rameswar Bingh Bahadur Chuni Lai Shah, A. I. R, 1920 OaL 

545 (The contest was between two mortgagees). 
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bankruptcy and have been sold by him (1), Furthermores the insolvency S, 28 
court has no power under the law to remove a receiver so appointed from (6). 
the possession or custody of property under S. 56, P* L A.* 1920, as the 
receiver is a person whom the judgment-debtor had not a present right 
to remove (2)« 

To realize or otherwise deal with the security.— Under the general 
law a secured creditor has either the authority to realize the security by 
private sale or he can enforce his security by way of suit. Thus a 
pawnee has authority to sell the property without the intervention of the 
court if the pawnor, after a proper notice is given to him to repay the 
money^ fails to do so. And the same is true of a mortgagee who is in 
fact in possession of the mortgaged movable property without any objec- 
tion from the mortgagors (3). In regard to immovable property the 
English law as well as the Indian law gives a private right of sale in 
certain cases. In some cases it was contended that the words “realize 
or deal with the security*’ have reference to the powers of mortgagees or 
pledgees to sell the property mortgaged or hypothecated to them without 
recourse to a suit and that cases of enforcing security by way of suit are 
not covered. This contention was accepted in a Single Bench ruling of 
the Bombay High Court (4), but it was not accepted in a subsequent 
Bombay Division Bench case (5). It was also accepted in a Rangoon 
case (6) which was subsequently dissented from. In a recent Madras case 
it was held that section 28, clause 6, which is applicable only to the 
mofussal, cannot be said to refer to the right of a mortgagee to effect 
private sale of the property only and the word “realize” must be under- 
stood in the ordinary sense of a secured creditor realizing his security 
by way of suit (7). Thus a secured creditor has a right to institute 
a suit or to proceed with the suit commenced before the order of 
adjudication (8) Nor is he barred from executing a mortgage-decree 
passed in his favour before or after the order of adjudication. 

Where by an order passed under O. 20, r. 11 (2), C. P. C., the 
judgment-debtor was to execute a mortgage to the decree-holder, it was 
held, having regard to the facts of the case, that the subsequent adjudica- 
tion of the judgment-debtor as an insolvent could not affect the rights of 
the decree-holder to have the mortgage executed in^his favour (9). The 
same will hold good where a person becomes a secured creditor by the 
terms of the decree in his favour in a money suit (10). 


fi) High on “^JleeeiversT para 61.8, quoted in A. I. E. lOEl Mad. 026. 

(2) Nrisliiriha Kumar Siniia u. Deh ITosanna Mukerji, A. I. E. 1965 Oal. 
460: ()2 0d.4S3: 157 1 0.140. 

(8) Ahmed AUmabomcd Kiioja, m re, A. I. R. 1932 Bom. 613 : 142 I. 0. 
56. 

(4) Lai Chanel d Balkrishan,( 19 13j 21 L 0. 089. 

(5) B. N. Lang tn lleputullabluii Ismailjee, A. I. R. 1914 Bom, 271 : 38 
Bom. 339: 21 I C.7J4 

(6) In the matter of L. W. Nasso, A. I. R. 1929 Rang. 229 : 118 L C. 
615: 7 Rang. 20 L 

(7) Official Receiver of Coimbatore t?. Talaniswanii Olietti, 88 L 0. 934 : 
48 Mad. 750 : A. I. R. 1925 Maci 1051, 

(8) A. I R. 1925 Mad. 1051 supra. 

(9) Allan Bros & Co. v. 8haik Jooman & Sons, 85 I. 0. 291 : 4 Bur. L. J. 
32 : 2 Rang. 673 : A. I. R. 1923 Rang. 189. 

(10) Bapujee v. Tausa, 120 I. C. 218 : A. I. R. 1930 Nag. 17. 
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Insolvency court’s power to inquire into validity of morlgage, 
and to slay sale pending such enquiry.— The sub-section does not bar 
the insolvency court from enquiring into the validity of the mortgage-debt. 
Under section 4 the court has very wide powers. For procedure which 
the court should follow in such a case see the undermentioned case (1). 
Ordinarily the court has no jurisdiction to restrain a mortgagee from 
proceeding with a suit to enforce his mortgage (2), or prevent him from 
selling the property (3), but where the validity of the mortgage is called 
in question the court may in a proper case stay the sale of the property by 
Injunction. For full notes see commentary under section 5. 

Who is a secured creditor. — The term “secured creditor’’ has been 
defined in section 2 (l) [e) as meaning a person holding a mortgage, charge 
or lien on the property of the debtor or any part thereof as a security for 
a debt due to him from the debtor, A judgment-creditor who has obtained 
an order for the appointment of a receiver is not thereby made a secured 
creditor (4). Such an order does not give the person who has obtained it 
a lien upon the property of the judgment-debtor, but places it in custody 
of the receiver to be held by him as agent for the court, and not for the 
creditor, A person is not entitled to the benefit of an order to enforce 
which a writ of sequestration has been issued and served (5b even 
where money has been recovered by virtue of the process but paid under 
order of the court into a sequestration account and not to the credit of the 
action in which the sequestration order was issued (6). Similarly it has been 
held in India that a creditor who has obtained an attachment of the 
debtor’s property in execution has no lien or charge upon the debtor’s 
property and is not entitled to rank as a secured creditor (7). Where, 
in an action on a bill of exchange, money was deposited in court by the 
defendant to abide the event, and the matter was submitted to arbitration, 
and before the award the defendant became bankrupt, it was held that the 
plaintiff was a creditor holding security (8). So also if a defendant pays 
money into court with a denial of liability and becomes bankrupt before 
the hearing, the plaintiff is a secured creditor for so much of his claim in 
the action as may be admitted for proof in bankruptcy (9). The same 
principle applies to money paid into court as a condition of leave to defend 
under 0, 37, r. 3, C. P. C., and such money will be ordered to remain 
in the court until the ev^nt is determined either by trial of the action or 
admission of the proof (10). 


(1) Tyeb All Mullick y. Puma Chand Pal, 102(1 43 Cal. L. J. 219 : 93 

I. 0. 898 : A. L R. 1926 Cal. 618 : 30 0. W. N. 808 (case under the Pimsidoncy- 
towns Insolvency Act). » 

(2) Exp, Hirst, (1879) 11 Oh. D. 278. 

(3) Be Evelyn, Exp» (jeieral Public Works and Assets Go., Ltd,, (1894) 

2Q. B.302. IV/ 

(4) Dickinson, 22 Q. B. D. 187 ; Be Tillett, 9 Mor. 70; Be Potts, 
1893, 1 Q. B. 648; Be Anglesey, 1903, 2 Oln 727 ; Re Poarce, (1919) 1 K, B. 
354. 

(5) Exp. Nelson, 14 Oh. D. 41 ; Re Kmhinis, 9 Mor. 234. 

(6) Be Pollard, (1903) 2 K. B. 41. 

, (U Qopi Prasad, 16 I. 0. 860 ; Karala Bala Dasi x. Surindra 

Nath Ganguli, A, 1. R 1937 Cal 517. 

(8) Exp. Banner, Be Key worth, L. R. 9 Oh. 379, 

Be Gordon, 4 mans. 141. 


^9 ^ 

(io) lie Pord,'(r900)i q] K2it 
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Where a bankrupt had accepted a bill conditionally on certain bills S. J 
of lading being given up to himj the holder of the bill, who also held the (§ 
bills of ladings was held to be a creditor holding security on the property 
of the bankrupt (1). A landlord is not a secured creditor in respect of 
arrears of rent, though he may have a right to distrain (2), The holder of 
a rent decree in respect of land in Oudh is a secured creditor (3), The 
debts of a deceased Mahomaden do not form any charge on the property 
inherited by the heirs and they can be proved in the heirs’ insolvency as 
unsecured debts (4), The view that it is only after a creditor has proved 
in insolvency that he is a secured creditor and the provisions of section 28 

(6) apply, is erroneous. A secured creditor owes his position to his 
security obtained prior to the debtor’s insolvency, and not necessarily to 
any proof in insolvency for his debt (5). Where by the terms of the 
decree a party to a money suit is a secured creditor, it is not necessary 
for him to prove in insolvency (6). In the last case a compromise decree 
had been passed in a money suit and a charge was created on the house of 
the defendant. It was held that so far as the enforcement of the charge 
in execution proceedings was concerned, the subsequent insolvency of the 
judgment-debtor was not a bar. 

For other cases see commentary tinder sub-section (2)* 

Secured creditor aod leave to sue. — Sub-section (2) is controlled 
by section 28, sub-section (6). It is, therefore, not necessary for a secured 
creditor to obtain the leave of the insolvency court under the former 
sub-section for bringing a suit on the basis of his mortgage (7). The 
ruling in In the matter of L. W. Nasse (2), which took a contrary view, 
was dissented from in A. 1. R. 1935 Rang. 92, a Division Bench decision, 
and must be deemed to have been overruled. 

Sub-sectiou (6) controls sub-section (3). — It has been held that the 
reputed ownership clause, sub-section (3) does not apply to secured 
creditors (9). For this view reliance has been placed upon the position 


(1) Fijj. Biett, L. E. 6 Cii. 838. 

@ Ragliubir Singh n. Rain Ciiandar, 8 A. L. J. 1287 : 12 Inil. Cas. 927 : 
34 A. 121. 

(3) Siri Ram Kaur d. Ram Prasad Ohosb, 0. 86 : 5 0. W. N. 1134: 

4 Lack. 241 : A. 1. R. 1929 Oudh 71. 

(4) Nainer Row then v, Kuppi Piclnii Eowthen, A. L R. 1929 Mad. ODD : 
120 1. C. 889. 

(b) Kashi Bai ii Chunnilal Hathising, 122 1. C. 857 : 31 Bom. L. R. 1199: 
A. L R. 1930 Bom. 11. 

(6) Bapujee n. Tausa, 120 I. C. 218 : A. I. R. 1930 Nag. 17. 

(7) Lang u. Heputullabhai, 1914, 38 Bom. 359 : 21 I. C. 714: A. 1. R. 
1914 Bom. 271, dissenting from an eadier decision of the same court in Lai 
Chand Bal Krishan, (1913) 21 I. 0. 689 ,* Badri Das n. The Ohettv Finn of 

0. A. M. K, 45 I. 0. 918 : A. 1. E. 1918 L. B. 52; Kashi Bai a Clmnni Lai 
Hathi Bing, 112 I. C. 857; 31 Bom. L. R. 1199: A. I. R. 1930 Bom. 11 ; Official 
Receiver, Coimbatore Palani Swami Chetti, A. I, R. 1925 Mad. 1051 : 88 

1. C. 934 : 48 Mad. 750 ; Sant Parsad Singh v. Bheodut Singh, A. I. R. 1924 
Patna 259 : 77 I. C. 589 : 2 Patna 724 ; Rajendra Chandra Sarkar n. Bipin- 
chandra Saha Bhaumik, A.LR. 1934 Cal. 64 ; 149 I. G, 399 : 60 Cal. 1298; M. K. 
M. Ghettyar Firm Maung Thaung, A, I, R. 1935 Rangoon 92 : 13 Rang. 37: 
155 I G/227. 

(8) In the matter of L. W. Nasse, A. I. R. 1929 Rang. 229 : 118 L G. 
615 : 7 Rang. 201. 

(9) Shamaldas Kschetry t?. Plianindra Nath Roy Chowdhry, 72 I. 0, 467 ; 
A. I. R. 1923 Cal. 532 ; Moti Ram v. Rodwell, 76 I. C. 749 : A. I. R. 1923 
AIL m 
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S. 2S 
( 6 ). 


of Ills two sub-sections. In this respect the law under the Provinr-"- 
Insolvency Act has Ot appears that it was by accident) become differ- 
ent from that obtaining under the English Bankruptcy Act and the 
Presidency-towns Insolvency Act (1), 

Receiver is a necessary party to a mortgage sdl.—It was ^so 
decided by Their Lordships of the Privy Council in Kala Chand Banerjee 
v.Jagau Nath Marwari (2). In interpreting sub-section (5), S. 16, P. I. A., 
1907, corresponding to the sub -section under consideration, Lord Salveseeo 
made the following observations : — 

“Clause 5 does not mean that the secured creditor is entitled to deal 
with the security as though there had been no vesting in the court or the 
receiver That the rights of the secured creditor over a property are not 
aftected by the fact that the mortgagor or his heir has been adjudicated an 
insolvent is, of course, plain ; but that does not in the least imply that an 
action against him may proceed in the absence of the person to whom 
the equity of redemption has been assigned by the operation of law. The 
latter alone is entitled to transact in regard to it, and he, and not the 
insolvent, has the sole interest in respect of the property, A compromise 
in a mortgage suit between mortgagee and insolvent mortgagor is therefore 
a nullity/’ 

The Privy Council case has been followed in subsequent cases 
by the Indian High Courts (3). The ruling in KhaZanchi Shah v. 
Nizam Din (4), which held that the official receiver is not a necessary 
party in a mortgage suit is, it is submitted, not good law. The learned 
judges followed A. L R. 1925 Cal, 785 (5), a ruling which had been 
already reversed by the Privy Council in A. 1. R, 1927 P. C. 108 

which was not cited at the bar. The above ruling was not 

followed by the same High Court in a subsequent decision (6). If the 
official receiver is not made a party, he will not be bound by any decree 
that may be passed in the suit (7), or by the sale of the mortgaged property 
in execution of any such decree (8), even if before the decree was passed 
he had applied to be joined as a party and his application had been 

refused. He may sue to set aside the decree as well as the sale (9). 

When the mortgagor is adjudicated insolvent pending the suit to 
enforce the mortgage and- an application to implead the official receiver is 
made, it is not governed by section 22 (2), Limitation Act but by O. 22, 
r. 10, C. P. C, His impleading is not equivalent to adding a new party 
within the meaning of section 22, Limitation Act (10). 


(IJ Diianrajmal Kislhndas d. Official Assignee, 131 I. 0, 130 : A. 1. IL 
1031 8ind 44. 

(2) A. I. R. 1927 P. C. 108 : 54 Cal. 595 : 64 I. A. 190 : 101 1. 0. 442. 

{3} Nainar Rowtheu v. Kappai Picliai Rowthen, 120 I, (j. 889 : A. L U. 
1029 Mad. 609 ; Rajondra Chandra Barkar v. Bipinciiandra Hahn Bliaiimik, 
60 Cal 1298 : 149 1. C. 399 ; Karim Bixkish a Khesa, A, I. II 1933 Lah. 310 ; 
Punjab National Bank v. list. Chand Kaur, A. I. R. 1937 Lain 402. 

(4) 126 I. C. 174 ; A. I. R. 1930 Lah. 791. 

(6) Jagaimath u. Kalaohand Banerjee, A. I. R. 1925 Cal 785 : 8G I.C. 1012. 

(6) Karim Buksh t?. Khesa mpra. 

(7) Mokhshagunam KSubramania Aiyar v. Rainakrishna Aivar, A. I. R. 
1922 Mad. 335 : 70 I. 0. 357 ? Punjab National Bapk u Mst. Chand Kaur, 
A. I. K 1937 Lah. 402. 

(8) Nainar Sowtfaen Kappax Pichai Rowthen mpm. 

(9) Kala Ohand t?. Jagap Nath stipm, , 

(10) Karim Buksh u. Khesa, A* I, R. 1983 316. 
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Sub-section (7) : relation back.— In sub-section (7) we have what is 
called in English law “Doctrine of relation back.” It means that the 
title of the receiver relates back to the date of the presentation of the 
petition. This is a legal fiction, but it is a very useful fiction. It is not 
uncommon for debtors on the eve of insolvency to transfer their property 
to others to defraud their creditors. Justice to the creditors requires that 
such transfers should not be allowed to stand, and it is for this purpose 
that the title of the official assignee or receiver is made to relate back to 
a date earlier than the date of the order of adjudication. Under the 
Presidency-towns Insolvency Act that date is the date when the first 
available act of insolvency is committed. Under the Provincial Insolvency 
Act that date is the date of the presentation of the petition. 

History of the doctrine under English law.— -The doctrine found 
judicial recognition by its first introduction in 13 Eliz. c,, under which 
the trader was deprived of all power of charging or disposing of his 
property to the prejudice of his creditors from the moment of committing 
an act of bankruptcy, however long anterior to the date of the petitioning 
creditor’s debt this might have occurred. Section 11 of the Act of 1869 made 
the relation back to the completion of the act of bankruptcy on which the 
adjudication was based, or to the first act of bankruptcy proved to have 
been committed within twelve months before the adjudication, if at the time 
of committing such act, the bankrupt was indebted to a creditor or creditors 
in a sum or sums sufficient to support a petition, and if such debt or 
debts remained due to the date of adjudication. Under the Act of 1883, 
the maximum period of relation back was, as it is now under the 
Bankruptcy Act, 1914, three months, so that if the requisite bankruptcy 
proceedings are not taken within that period, the act of bankruptcy ceases 
to be effective and there can be no relation back to the date of that act 
of bankruptcy even though bankruptcy might subsequently supervene. 
Under the Provincial Insolvency Act the period of relation back has been 
still further reduced by making the date of the petition, and not the date 
of the act of bankruptcy, as the point to which the order of adjudication 
relates back. 

Effect of relation back. — The effect of relation back is that all 
transactions and dealings with the insolvent’s property by the insolvent 
between the date of the petition and the date of adjudication are in- 
validated against the receiver, and the latter is not bound by them. 
This general result of the doctrine is, however, made expressly subject to' 
an exception, it being section 55 of the Act, Under section 55 certain 
payments, transfers, contracts and dealings are saved and protected so as 
to make them binding on the official receiver. For those cases refer 
to section 55 post. One result of the doctrine is that payments made, 
pending the insolvency proceedings, by a debtor of the insolvent to the 
insolvent do not discharge him from the debt, and he is liable to repay 
the debt to the receiver (1). Similarly if the insolvent has made any 
payment to a third person, that third person is liable to repay the 
amount so received to the receiver (2). This does not apply to payments 


(1) Dharamdasa Thawerdas v. Hukamchand Mirimul, A. 1. E. 1932 Sind 

62 : 138 I. 0. 628 ; Jankidass v. Official Receiver, Coimbatore, 78 1. C, 16 : 
A. i. E. 1926 Mad. 328. ^ 

(2) Ex parte Edwards, (1884) 13 Q. B. D. 747 ; Re Simonson, ( 1894) 1 
Q. B. 433. See also Ex parte Helder, (1883) 24 Oh. D. 339. 


S. 28 
(7). 
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S» 28 persons who act merely as messengers to pay over the money (l). 

(7)« It has been held that a banker who, having moneys of the customer in 
his hands, honoured the customer’s cheques after notice of an available 
act of bankruptcy committed by the customer, was liable to pay to the 
trustee in bankruptcy of the customer the amount so paid (2). And it 
has also been held that a secured creditor with notice of an available 
act of bankruptcy by the debtor could not receive payment of his debt 
and hand over the securities to the debtor (3). Similarly transfers of 
property by the insolvent or charges created on his property by decree or 
otherwise during the period of relation back do not bind the receiver (4). 
For the same reason property acquired or devolving upon the insolvent 
after the date of the petition and before adjudication belongs to the 
receiver (5). 

The rigour of the rule can be best illustrated by the facts of an 
English case (6). There the debtor consulted a solicitor to whom he was 
indebted for costs, and on the solicitor declining to act unless he was 
furnished with money for future costs, the debtor handed him a sura of 
£ 15 for that purpose. The solicitor prepared a deed of assignment for 
the benefit of the creditors, which was executed by the debtor who was 
afterwards adjudicated on the act of bankruptcy committed by such 
execution, and did work prior to its execution of the value of about £ 3L 
It was held that the solicitor was bound to hand over the balance to the 
trustee, and could not apply it to costs incurred for work done for the 
bankrupt after the completion of the act of bankruptcy. Lord Esher, 
M. R., said : “The deed of assignment which has been prepared by the 
solicitor was executed by the debtor ; its execution was an act of 
bankruptcy, and the solicitor knew that it was. The title of the trustee 
related back to that act of bankruptcy. What does that mean ? The 
result of the relation back is that all subsequent dealings with the debtor’s 
property must be treated as if the bankruptcy had taken place at the 
moment when the act of bankruptcy was committed. The debtor must 
be considered as having become a bankrupt the moment the deed was 
executed. Then, he being a bankrupt, all the money which he then had, 
and all the money which was owing to him, passed to the trustee in 
bankruptcy for the purpose of being distributed by him amongst the 
bankrupt’s creditors. Part of that work for which the £ 15 had been 
given to the solicitor in order that he might pay himself out of it, had 
not then been done. At that very moment the solicitor could not do 
any work for the bankrupt so as to take away from the trustee the money 
which was then due to the bankrupt, for the act of bankruptcy put an end 
to the solicitor s authority to do work for the bankrupt against the 
money which he then had in hand. 

Scope.— ^The wording of the sub-section seems to suggest that, 
for all purposes, an order of adjudication shall relate back to and take 
effect from the date of the presentation of the petition. It is to be noted 
that until an order of adjudication is made there is no insolvency and no 


® (1811) 4 Taunt. 198 : 128 E. R. 305. 

W) Vernon «. flanks y, 2 T. R. 113. 

R 1 T Company c. Union of London and Smith’s 

Bank. Ltd., 1906, 2 Oh, 444. 

(4) 'Tttlsi Earn ». Mahamad Aziz, A. L K 1928 Lah. 738. 

141 : ^ 

(6) Be Pollitt, 1894, 1 Q. B. 4K. 
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question of applying the doctrine of relation back arises, Again, the S, 28 
vesting of the property takes place only on the making of an order (7)^ 

of adjudication. It does not mean that the insolvent was not in fact 
the owner of the property during the period of relation but only 
that he is regarded as not hwing been the owner. From this 

it follows that the date of adjudication shall not be the same 
as the date of the petition except for the limited purpose of 
vesting the insolvent’s property in the receiver. Accordingly it has been 
held that the date of adjudication as mentioned in section 78 (2) cannot 
mean, by applying the doctrine of relation back, the date of the 
petition (l). Nor shall the doctrine apply to the filing of a suit prior 
to the order of adjudication. Where, therefore, after the institution of 
the suit the defendant is adjudicated insolvent and the receiver is brought 
on record ; he is brought not because he is an essential party to 
the suit in the sense that his absence is fatal to the suit and if he is 
impleaded at a later date the suit will be regarded as filed on that date 
for the purposes of section 22, Indian Limitation Act, but because of 
the provisions of section 29 of the Insolvency Act, The Madras High 
Court has held that sub-section (7) governs section 28 (2), and that a 
decree obtained in a suit filed after the presentation of the petition but 
before adjudication without the leave of the court is void against the re* 
ceiver (2). It is submitted that this case was wrongly decided. Under the old 
Act it was held that section 51 was controlled by sub-section (7) of section 28 
(3). In all those cases assets had been realised between the date of the 
petition and the order of adjudication. The material date in section 34 
P. I, A,, 1907, corresponding to the present section 51, was the date of 
adjudication ; and in the above cases the doctrine of relation back was 
held inapplicable to the old section 3L In the present Act the date 
of the admission of the petition has been substituted as the material date 
for the date of order of adjudication. Under the present Act there is a 
conflict of decisions as to whether sub-section (7) governs section 34 of 
the Act For detailed commentary see section 3-1. 

Section 53 and section 28, sub-section (7).— Prior to the amendment 
of section 53 by Act 10 of 1930, there was a conflict of opinion amongst 
the different High Courts as to whether a traotjfer within two years 
of the date of the petition but more than two^years from the date of 
the order of adjudication could be set aside under section 53 of the Act 
by the insolvency court. The determination of the question depended 
upon the farther question as to whether the present sub-section governed 
S, 53 or not. It was held by the Bombay (B, Lahore (5), Sind (6), and 


(1) Bans (fopal v. Mewa Rani, A. 1. R. H)30 All 4Gl : 127 I 0, 424. 

(2) Atchuta hxinnvva (him ih OCricial RtMviver, E ist (rodavari,58 Mad. 
1032 : 158 I, il 4(50 : A. L R. 19:45 Mad. 817. 

CD 8ri Chand a. Murari Lnl, B4 AIL 628 ; Bin Dvdv.Guni Saran Lall, 
59 I (I 67 : 42 All. :33f) : 18 All. L. J. 287 : A. 1. R. 1920 iVU. 25:3 (2) ; Madhu 
Hardar y. Kbitish (Jhandra Banerjeo, 42 GaL 289 : 80 L C. 82:^1. t. R. 1915 
Gal. 734 ; Pali Ram n Sheonath Prasad, 2 P, L. J. 235 : 39 L 0. 246 : A. I. R. 
1917 Pai 678, 

(4) Nagindas Bayabhai tj. (4orclhandas Bayabhai, 49 Bora, 730 : 27 Bora. 
L. It 967 : 88 I C. 941 : A. I. R. 1925 Bom. 4BQ, ‘ 

(5) Glmlam I^fuharamacl y. Panna Ram, 72 I, 0. 483 : A. L E. 1924 
Lah. 437 ; Hem Raj t). Kishan Lai, 111 I. 0,8 : 10 Lah. 106 : 29 P, L. E. 446 : 
A. I. R. 1928 Lah. 361 (E. B.). 

(6) Official Receiver fx Tiratiidas-Mcwaram, 97 I. 0. 321 : A. L R. 1927 
Sind 66 ; Atmaram-Udliaydas v. Dayaram Sawney, 115 L 0, 330 : A. I. R. T929 
8ma9|. 
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29 Rangoon (1) High Courts that the sub-section could not be imported 
into section 53 as to extend the period of limitation prescribed therein. 
This view was taken because of the difference in language used by the 
legislature in sections 53 and 54. The contrary view was taken by the 
Madras (2), Calcutta (3), Allahabad (4), Oudh (5) and Nagpore (6) Courts. 
The contrary view was taken, following English Law, as well as on 
equitable considerations and the general policy of the bankruptcy laws. 

The above conflict has been now set at rest by the amendment 
of section 53, made by the Act 10 of 1930, which added the words “on 
a petition presented” in that section. For the effect of the amendment 
on pending cases, see commentary under section 53. 

29. Any Oonvt in which a suit or other proceed- 
ing is pending against a debtor shall, 
Stay of pending proof that an order of adjudication 

been made againsfc him under this 
Act, either stay the proceeding, or allow it to continue 
on such terms as such Court may impose. 

History. — This section is new. In the old Acts section 16 (2) 
(now section 28 (2), provided that no creditor can comnieace any suit 
or other legal proceedings against the insolvent after adjudication without 
the leave of the courts But there was no provision for dealing 
with cases which may be found pending against the debtor when an 
order of adjudication is made against him. This has been done now by 
adding this section on the lines of section 18 (3), Presidency-towns 
Insolvency Act, 1909, (7). 

Analogous Law — Section 18 (3) of the Presidency-to vns Insolvency 
Act is in exactly similar terms. The Bankruptcy Act, 1914, as amended 
by Bankruptcy (Amendment) Act, 1926, contains in its section 9 (i) the 
following provision. 

“ The court may, at any time after the presentation of a 
bankruptcy petition stay any action, execution or other legal 
process against the propej^ty or person of the debtor and any court in 
which proceedings are pending against a debtor may, on proof that a 

• (!) Maiing Pe v, Maung Po Htcin, 110 I 0. 301 : 0 Ihnig. 193 : A L R. 

192S Kang. 141. 

(2) Mahomed Maraikkar v. Official Receiver, Tiiinevelly, 1917 M. W. N. 

10? : 5 L \\ . 193 : 8(> 1. V. 828 : A. L R 1917 M. 141 : Saiikaranarayana Ai\ar 
V. Aiagiri Aiyar, 49 I. (J. 283 : A I. R. 1919 Mad. 473 ; \AmkataDarasay.va p. 
Official Receiver, Oodawari, 104 1. 0. 177 : A.l. R 1927 Mul H2G (2) ; iinngiah 

t). Appaji rtuo, 99 1. C. 211 : fyd Mad. 30J : A- L R. 1927 MacL im ; 8. R K, M. 

Mitruga Konar Uo. a. Official Receiver, Madura, 129) L U. 483 ; A. I. IP 1930 
Mad. 782 (8o assumed). 

(3) Rakhal Chandra Siidbindra Nath Bose, 4G 0aL991 : 52 L 0 747 * 

A. L R. 1920 CaL 557. v , l ... u. lui . 

(4) Siieonath Singh a Munshi Ram, 42 All 433 : 55 I. C* 911 : A. 1. R. 

1920 All. 153. 

(5) Jokhau Singh v. Deputy Oommissiouer, Pvzabad, 23 I. G. 92i • 

A. 1. R. 1914 Ouah 246. ‘ 

(6) Bhagwant v. Munim Khan, 6 N. L, E. 146. 

(7) Select Committee Report, 24th September, 1919, 
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bankruptcy petition has been presented by or against a debtor, either S, 2! 
stay the proceedings or allow them to continue on such terms as it may 
think just/’ 

Scope. — Section 28 (2) provides for proceedings commenced after 
the order of adjudication, Section 29 provides for cases which were 
commenced before the order of adjudication but are pending at the time 
it is passed (1). By section 16 (2) [now section 28 (2) ] an order of adjudi- 
cation operates not as an absolute stay of all proceedings against the 
insolvent but as a direction that before a suit is brought a condition 
precedent should be complied with, leave of the court should be 
obtained (2). The filing of a suit prior to the adjudication but after 
the date of the presentation of the petition must be regarded 
as outside the purpose of the Provincial Insolvency Act with 
reference to section 28 (2) of the Act and the bringing in of the 
official receiver as a party to the suit is merely a matter of compliance 
with such orders as the court may pass under section 29 of the Act (3). 

If during the pendency of a suit a party is adjudicated insolvent, he is 
not disqualified by reason of his insolvency from appealing and if his 
adjudication is annulled during the pendency of the appeal, he is entitled 
to continue the appeal (4). 

Does section 29 apply to suits or proceedings commenced after 
the order of adjudication ? —All that the section requires for its 
applicability is that the suit or proceeding should be pending* at the time 
when the powers of the court under section 29 are sought to be 
exercised by an application or otherwise. It does not state as to when 
those pending proceedings were commenced. If we, therefore, 
confine ourselves to the plain wording of the section, there is no justifi- 
cation for importing another condition in the application of the section by 
confining it only to proceedings commenced before the order of 
adjudication. 

The difficulty, however, comes in when this interpretation brings 
the section into conflict with section 28 (2). In cases where section 28 

(2) has no application, e , where they can be commenced without 
obtaining the leave of the insolvency court, this section can be easily 
applied. However, in those cases where the leUve of the insolvency 
court is necessary before the suit or proceeding can be commenced, the 
applicability of tiiis section has been the subject of judicial conflict, In 
8 Lahore 593 (5), the view has been taken that this section does not 
apply to such cases. In that case a suit was instituted some three years 
subsequent to the debtor having been adjudicated an insolvent. It was 
alleged that the suit was brought in ignorance of the fact of the order 
of adjudication and no leave of the court to institute the suit had, there- 
fore, been obtained* It was held that the suit had been rightly dismissed ^ 
under section 28 and that section 29 was not applicable. 


(1) Official Receiver, Coimbatore Palanisami, 48 Mad. 750 : 88LC. 
934 : A. L R. 1925 Mad. 1051. 

(2) Ramaswami Tillay t?. Guvindaswami Naicker, 25 M. L, T. 247. 

(3) Kaliperumal Naicker v, Bamchandra Aiyer, 53 M, L. T* 142. 

(4) Ramchaudra Genuji -u. Shripaii Sukaji, 118 I. 0. 252 ; A. L R. 1929 
Bom. 202. 

(5) Fmm Ball Urn Hand/ 8 Lafi. 693 : 102 I 0, 37 : A, I. R, 1928 

Lai. 20t 
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INSOLVENCY court’s POW ER OF STAY. 


S 29 Nagpur and Madras High Courts have, however, taken the 

contrary view (1). In the Madras case it was remarked that the proper 
remedy of a persm who has instituted a suit against the insolvent without 
obtaining the leave of the insolvency court is to apply under section 29 
of the Act to the court in which he has instituted the suit for leave to 
continue the suit against the insolvent. 

The practical importance of this legal question however depends on 
an answer to a further question as to whether the court should always 
dismiss a suit, which has been instituted without the leave of the 
insolvency court. Different High Courts have given different answers. 
For fuller treatment refer to commentary under section (2). 

Insolvency Court’s power of stay.— Section 18 (1) of the Presidency- 
towns Insolvency Act runs as follows : — 

“The Court may, at any time after the making of an order of ad- 
judication, stay any suit or other proceeding pending against the insolvent 
before any Judge or Judges of the Court or in any other Court subject to 
the superintendence of the Court. 

S. 18A, P-t.I. A., ruQS as follows : — 

‘*The Court may at any time after the presentation of an insolvency 
petition, stay any insolvency proceedings, pending against the debtor in 
any Court subject to the superintendence of the Court, and may, at any 
time after the making of an order of adjudication, annul an adjudication 
against the debtor made by any such Court.” 

The first part of section 9 (1) of the English Act is : **The court may 
at any time after the presentation of a bankruptcy petition stay any action, 
execution or other legal process against the property or person of the 
debtor.’* 

There are no such provisions in the Act. The provincial insolvency 
courts have no jurisdiction to stay proceedings pending in other courts. It 
can, however, stay its own proceedings [vide section 36 of the Act)* It 
can only issue an injunction if the circumstances enumerated in O, 39, r. 1, 
C. P. C,, are proved to exist. Under O, 39, r. 1, C. P. C., 
a court has no jurisdiction to issue an injunction to a person who 
is not a party to the proceedings (2). 

Civil Court’s power to stay.— Under section 28 vesting only takes 
place upon adjudication and it is not till then that a court, in which pro- 
ceedings are pending against the debtor, is bound to stay proceedings 
against the insolvent (3). Section 29 gives power to the court before which 
a suit or proceeding is pending against a debtor to stay it on proof that an 
order of adjudication has been passed (4). The presumption from the use 
of the word *‘stay” is that the suit stayed is not at an end but may be 
continued afterwards. The court may stay a suit for a time till the order 
of adjudication is annulled and then may proceed with the hearing of the 


(1) Haji Umar Jwala Parshod, 79 1. C. 6C2 : A. L R. 1924 Nag, 300 ; 
Cuddappah Baltsubba Eowther, 105 1. G. 100 : 51 Mad. 833 ; A. L E. 1927 
Mad. 925. 

(2) Ramsunder Bai Ram Dhian, 46 I. 0. 424 : 3 P. L. J. 456. 

(3) Subramma Aiyar t?. Official Receiver, Tanjare, 93 I. 0. 877 : A. I. E. 
1926 Mad. 43f 

(4) Official Receiver, Ooiinbatore v, Palaviswami Chatty, 48 Mad. 750; 
49 M. L. J. 203 : 1925 M. W. N. 673 : 83 I. 0. 934 ; A. I. R. 1925 Mad. 1051. 
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suit (1)* The proper course in cases, where a civil suit is pending on a 
mortgage and when the official receiver applies to the insolvency court 
for a declaration that the mortgage is bad under section 53, would be to 
have the proceedings in the suit stayed till the disposal of the application 
by the insolvency court, it would save time and trouble if the proceedings 
in the civil suit are stayed pending the disposal of the application under 
section 53. But there is no warrant either in law or in practice for the 
contention that the presentation of an application to the insolvency court 
for an order under section 53 takes away the jurisdiction of the civil court 
to proceed with the suit of a secured creditor (2). 

Power to stay discretionary. — Under section 29 the court shall 
either stay the proceeding or allow it to continue on such terms as the 
court may impose. This discretion is to be exercised on judicial principles. 
One such principle is that the court should not stay proceedings which are 
likely to remain unaffected by the insolvency proceedings. Thus pro- 
ceedings ill respect of debts not provable in bankruptcy need not be 
stayed. A claim for maintenance is not a debt and a suit for it and also 
for having the maintenance charged on the debtor’s properties may, 
even after the adjudication of the debt as an insolvent, be continued 
and decided (3). An obligation to make payment of alimony may be made 
and enforced in spite of the receiving order (4). The fact that a husband 
who is in arrears of maintenance has been adjudicated an insolvent under 
S. 27, P. I. A., is conclusive, so long as the order of adjudication 
stands, that he is unable to pay the amount due. And he is not, 
therefore, guilty of wilful neglect within S. 488 (3), Cr. P. C. (5). 
An insolvent is entitled to sue for defamatory words whether published 
before or after his adjudication and such damages as he may receive will 
not belong to his creditors. This he may do so even if a part of the claim 
refers to an injury to ^he insolvent’s estate ; the insolvent niay carry on 
the suit as the right of action for the injury to his character and reputation 
remains vested in him (6). 

Again, proceedings of a preventive character will not be restrained. 
Imprisonment for non-payment of rates is a punitive process and an 
insolvency court has no power to discharge a person so imprisoned (7). 

Sale in execution after ajudication of tlie judgment-debtor.-- 
An insolvent ceases to have any interest in his property as soon as a vest- 
ing order is made, and an auction -purchaser in an execution sale of the 
insolvent’s interest in certain properties acquires no interest in them (8). 

If a sale is held, it should be set aside under O. 21, r, 92, C. P. C., on 


fl) Motumal Kisliendas t?. Ghanshamdass Parma Hand, 120 I. 0. 84: 
A. I. IP 1929 Sind 204; Marotidas v. Govind, 120 I. 0. 735 : A. 1. R. 1929 
Nag. 356. 

(2) Official Receiver, Coimbatore v, Palaniswami Ghetty, 48 Mad. 750 : 
88 I. 0. 934 : A. 1. E. 1925 Mad. 1051. 

(3) Official Receiver of Cuddapah v, Kalawa Subbamma, 99 I. 0. 564 ; 
A. I. R. 1927 Mad. 403. 

(4) Til ji ton u. Linton, (1885) 15 Q. B. D. 239, 

(5) Haiihide Half bide, 50 Cal. 867 : 81 L G. 912 : A. I. R. 1924 Cal. 

230* 

(6) Chainrai Waliram v. Sunday Times, Ltd., A. I. R. 1932 Sind 33 : 14i) 
I. C. 233. 

(7) Edgcombe, (1902) 2 K. B. 403. ^ x ^ n.. 

(8) Sundarappa Aiyar ‘O. Ram Hari, A. I, R. 1933 Nag. 28 : 140 1. 0. 835. 


. 29 
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PROCEDURE IN PROCEEDINGS ON ADJUDICATION* 


S* 29, grouad that the judgment -debtor had no saleable interest at the date 
of the sale {l)t Where a judgment-debtor is adjudicated an insolvent 
before the sale of property attached in execution of a decree against him, 
the attaching court is bound to adjourn the sale and direct the property to 
be delivered to the receiver. It is not at liberty to allow the sale to 
proceed and to pay the sale proceeds to the receiver (2), 

Procedure in suits or proceedings on adjudicalion — The Act does 
not lay down any rules or directions as to how the court is to deal with a 
suit or proceeding on the adjudication of a party as an insolvent. For 
that one should look to the Civil Procedure Code (3). All that the parly 
needs do is to make an application under section 29 and the court in its 
discretion may either stay or allow the proceedings to continue on such 
terms as it may think proper to impose. 

Order 22, rule 8, C. P. C., lays down the procedure to be followed 
when a plaintiff becomes insolvent. It runs as follows : 

‘*(1) The insolvency of a plaintiff in any suit which the assignee 
or receiver might maintain for the benefit of his creditors, shall not cause 
the suit to abate, unless such assignee or receiver declines to continue the 
suit or (unless for any special reason the court otherwise directs) to give 
security for the costs thereof within such time as the court may direct. 

(2) Where the assignee or receiver neglects or refuses to continue 
the suit and to give such security within the time so ordered, the 
defendant may apply for the dismissal of the suit on the ground of the 
plaintiff's insolvency, and the court may make an order dismissing the suit 
and awarding to the defendant the costs which he has incurred in defend- 
ing the same to be proved as a debt against the plaintiff’s estate/' 

Rule 11 makes this procedure applicable to appeals. 

The proper procedure for the court on being informed of the 
plaintiff s insolvency is to call upon the official assignee to continue the 
suit ; and on his deciding to continue the suit, it may make au order for 
furnishing security within a specified time. It should not dismiss the 
suit in default because O. 9, r. 8, C. P. C., cannot apply where there is 
known to be no person in the position of the plaintiff who has any right 
or duty to appear (4) . | 

It is to be noted that the only person who is entitled to prosecute 
the suit or appeal is the recei\rer. Thus, when pending the hearing of 
an appeal by the judgment-debtor to set aside an auction sale, he is 
adjudged an insolvent and the receiver to whom his estate has 
passed over, decides not to proceed with the appeal, a person claiming 
to be a mortgagee of the property who has so far taken no steps to 
assert his interests has no right to be substituted for the insolvent or the 
receiver and continue the appeal (5). The rule does not apply unless an 


(1) Ananthama Iyer a Vefclah Kuttimalu, 30 ¥. L. J. 611 : 34 I. C. 829 s 
A. I. B. 1917 Mad. 924. 

(2) Maiiasukii Jhaverdass n. Valibhai Fatibhai, 109 I. C. 152 : 30 B. Ii. R, 
455 ; A. I R. 1928 Bom. 177 (1). 

(3) Motumal Kishindas u Ghanshamdass Parmanand, 121) I. 0. 84 : 
A, I. E. 1929 Sind 204. 

(4) Kissen Gopal Suklai, A. I E. 1927 Gal 76 ; 53 Cal 844 ; 98 
I. C. 781. 

(5) Surendra Nath e;. Tripura Padai, 109 I. 0. 282; A. L R. 1928 
Gal 215. 
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adjudication has actually taken place (1). 29. 

Order 22, rule 10, C P. C., applies to the devolution of interest by 
operation of law such as the insolvency of the defendant (2). It runs 
as under 

“In other cases of an assignment, creation or devolution of any 
interest during the pendency of a suit the suit may, by the leave of the 
court, be continued by or against the person to or upon whom such inter- 
est has come or devolved/* 

This rule vests in the court a discretion in the matter of allowing 
the suit to be continued and the permission may be refused on sufficient 
grounds. Thus delay or laches will be a ground for refusing permis- 
sion under the rule (3). When the lower court struck off the name of one 
of the defendants on the ground that he was an insolvent and that his 
interests had vested in the receiver it was held that the order was valid 

(4), If the official assignee refuses to defend a suit relating to the 
insolvents property, the insolvent is not entitled to defend the suit 
independently of the official assignee (5). In a suit by a mortgagee 
for the sale of the mortgaged property against the mortgagor, if the 
latter is adjudged insolvent, the official assignee is a necessary party to 
the suit (6). The ruling in A. L R. 1926 Madras 1145 most be considered 
as overruled. 

Appeal. — No appeal lies to the High Court from an order under 
section 29, but a revision lies (7). An order directing that the receiver 
of an insolvents estate should not be required to give security for 
costs of a suit filed by the debtor before his insolvency and continued 
by the receiver is not a judgment within clause 13 of the Letters Patent 
and is not appealable (8). 

Miscellaneous.— Where pending an execution petition and an 
attachment the judgment- debtor is adjudicated an insolvent, no ques"* 
tion of continuing the execution proceedings with the consent of the 
court arises, as the adjudication denudes the insolvent of any saleable 
interest in the property (9). 


(1) Eainchandra tj- Bhripati, A, I. R. 192D Boi%. 202 (204): 118 I. C. 
252 ; Amrit Lai y, Eakbali Das, (1890) 27 Cal. 217 : 4 C. W. N, 204. 

(2) Punin Thevelti Bhashyam, (1002) 25 ]\[acl. 406 ; Siibbayyar & 
Bros, D. J. K. Muniiswami Aiyar, 51 IL L. J. 615 : 93 I. U. 516 : A. I. R. 
1926 Mad 1153. 

(5) Lakhshman Oliandra Dey t). Nikunjamoni Bas, A. 1. E. 1024 CaL 
188 : 1. C. 558 ; Allah Jawaya «?. La] pat Rai, A. I. R. 1925 Lali. 574 : 94 

I a 926 ; Harihar J>rasad n. Gendi Lali, (1918) 43 L C. 811 (Patna) : A. I R. 
1918 Pat. 806. 

(4) Prince, Victor N. Narayan v. Kumar Bliairabendra, A, I. R. 1930 
CaL 388 : 123 L 0. 831 : 34 C. W. N. 53. 

(5) Tribhovandas a Abdulaly, 39 Bom. 568 : 28 L C. 506: A. I. R. 
1915 Bom. 298. 

(6) Kalachand t). Jagannath, 641. A. 190 : 54 CaL 593 : ‘A. L R. 1927 
P. 0. 108 : 101 1 e. 442, 

(7) Prince, Victor N. Narayan v* Kumar Bliairabendra, A. I. R. 1930 
Cal 388 : 126 I. G. 851. 

(8) 0. Jorden v. Maung Bacliit, 9 Rang. 478. 

(9) Ohunnikl t;. Vithal, 140 1. 0. 835 ; A. I. E. 1933 Nag. 28. 
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PROTECTION FROM ARREST. 


30. 

31. 


30. Notice of an order of adjudication stating 
the name, address and description of 
Publication of order insolvent, the date of the ad- 

of adjudication. judication, the period within which 

the debtor shall apply for his discharge, and the Court 
by which the adjudication is made, shall bo published 
ill the local official Gazette and in such other manner 
as may be prescribed. 

History and Analogous Law— This is section 16 (7) of the Act 
3 of 1907. It corresponds to S. 20, Pt. I. A., S. 20 (2), B. A., 1883, 
and S. 18 (2), B. A., 1914. 

In such other manner as may be prescribed.— See rule 6 of the 
Calcutta and Al'ahabad High Courts and rules 21 and 24 (l) of the Madras 
and Bombay High Courts. 

Copy of Gazette is conclusive evidence.— The production of a 
copy of a Gazette containing any notice of a receiving order or of an 
order adjudging a debtor a bankrupt, shall be conclusive evidence in 
all legal proceedings of the order having been duly made, and of its 
date (1). 

Want of publication. — Want of publication of the order of adjudi- 
cation under the section is a mere irregularity and proceedings cannot 
be set aside without proof of prejudice (2). 

Failure to deposit the costs of publication order.— An order of 
adjudication against a person insolvent cannot be annulled for failure 
to deposit costs of publication under section 30, It can only be annulled 
under the provisions of section 35 or section 43. Where costs are not 
deposited, the only remedy for the court is, under Rule 277 (3) framed by 
the Chief Court, to recover the costs from the insolvent’s property if the 
property is sufficient for the purpose, or to remit the costs, if the pro- 
perty is insufficient (3). 


Proceedings consequent on order of adjudication. 

31. (1) Any insolvent in respect of whom an 
order of adjudication has been made 
may apply to the Court for protec- 
tion, and the Court may on such application make an 
order for the protection of the insolvent from arrest 
or detention. 


Protection order* 


(2) A protection order may apply either to all 
the debts of the debtor, or to any of them as the 
Court may think proper, and may commence and take 
effect at and for such time as the Court may direct, 


(1) parfe French, 1882, 52 L. J. Cii. 48 (decided under section 10 
of B. A., 1869) ; Hawkins v. Duche, 37 T. L. E. 748 ; S. 137 (2), B. A., 1914, 

(2) Earn Komal Saha v. Bank of Bengal of Akyab, 5 0. W. N. 91 ; 
Gillmore ®. Bulaki Lai, 19 P. E. 1900. (F. B.) 

(3) Harkishore v. Masum Ali Khan, A. I. R. 1930 Oudh 63 (1) 5 
Luck 479 : 124 1, C. 368. 
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and maybe revoked or renovved as the Court may S 3f 
think fit. 

(B) A protection order shall protect the insolvent 
from being arrested or detained in prison for any 
debt to which such order applies, and any insolvent 
arrested or detained contrary to the terms of saoh an 
order shall be entitled to his release : 

Provided that no such order shall operate to 
prejudice the rights of any creditor in the event of 
such order being revoked or the adjudication annulled. 

(4) Any creditor shall be entitled to appear and 
oppose the grant of a protection order. 

History. — Under the old Act the order of adjadication gave an 
automatic protection to the debtor from arrest or imprisonment (l). 

S. 16 (1) ib), P. I. A.j 1907, has been repealed, and sections 23 and 31 

have been newly added ia the present A.ct. Now the efrait of protection 
has been placed in the bands of the court. The object of the Legisla- 
ture has not been completely fulfilled because of the interpretation put 
by courts on the last clause of section 28 (2). See The law as 

it stands at present has not escaped criticism* In a case (2) RankiHj 
C. J., criticised the corresponding provision under the Presidency-towns 
Insolvency Act in the following words : — 

‘T would point out that in the circumstances such as the present 
one the law of India is extremely illogical and the position of the court 
would appear to be very embarrassing. Here is a man who so long ago as 
26tb January of hst year was adjudicated an insolvent and so far as 
we know ail his properties would vest either in the official assignee or 
in the receiver who would be appointed by the court. It is said 
that he has not disclosed his books and he has been refused the pro- 
tection order. Nevertheless, the object of sending a man to jail for 
non-payment of debts if he is under an obligation to hand over all 
his assets to the court of insolvency does not appear to me very con- 
vincing ; still less does it appear to be consistent with the principle that 
this should be done by one creditor while the assets are supposed to have 
been impounded on behalf of all creditors There can be no doubt that 
the position in the circumstances of this case is very difficult, but 
speaking for myself I am not at ail satisfied that the learned judge in 
leaving these various complaints to be dealt with in the insolvency 
jurisdiction did not take a wise course/' 

The grant of protection is d[iscretiotiary.“-The protection order is 
a privilege to be granted or withheld as the court, in its discretion, 
may determine and in exercising that discretion it is relevant and 
proper for the court to have regard to the character and circumstances 
of the insolvent (3). An order of adjudication does not now operate 


(1) Mallapali Gopalam Nayar u Kopatliil Qopalam, A. L R. 1925 Mad 
915 : 91 1. 0. 91 ; S. 16 (1) (bl P. I. A., 1907. 

(2) Nagore Mull Midi v. Lacbminarain Gupta, A. 1. R. 1929 Cal. 144; 
113 I. d 854. 

(3) (MabaraJ) Hari Ram v. Srikrislma Ram, A. I. R. 1927 All* 418: 49 
AIL 201 : 103 I. 0. 323 ; Mahomed Roshan v. Qlnxlain Mohiuddini 118 1*0* 
791 ; A. I* R* 1929 Bom* 135. 
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S. 31. automatically as a protection against execution against the person of an 
insolvent. The insolvent must apply to the court to grant him the privilege of 
protection against arrest, which the court should do only if the circum- 
stances of the case justify. A protection order should not be refused or if 
once granted, cancelled, save on exceptional grounds (l). That the insolvent 
is heavily indebted is hardly a ground for refusing to pass a protection 
order. If a debtor has been adjudged insolvent, has placed all the aLets 
at the disposal of the insolvency court without concealing any material 
facts relating to his pecuniary position and has not been guilty of anv 
fraud or dishonesty in relation to his creditors or his estate, an ord4 
of protection should ordinarily be granted. Unless some misconduct or 
want of good faith can be imputed to an insolvent, a protection order 
should not be refused oa vague and general assumptions {2). 


The court is not justiHed in refusing to pass a protection order in 
favour of the insolvent on the ground of failure to produce books before 
the official assignee when the books were in the possession of receivers 
appointed in a partition suit between the insolvent and other members 
of the amily, and when it is not shown that the insolvent had not himself 
taken all steps that were in his power to effect the production of the hooks 
before the official assignee (3). Where the insolvent on the date nre 
ceding his insolvency petition assigned a debt and property ot consiLr- 
able worth to creditors to whom he had defrauded to cover defalcations and 
where numerous facts falling within («), (b), (c), id), (/) and (jl of S. 29 (2) 
P-t. L A. had been proved against him, it was held that there was good 
cause for the court to refuse an application for protection under S. ?5 
P.-t. I. A., A creditor can punish an insolvent, who has acted reck- 
lessly and dishonest y by attachment and imprisonment according to 
law, even if the latter is unable to pay (4). Protection shnnlH" ha 
refused to flagrant or dishonest insolvents. Where the insolvent trans 
erred his endowment policy to his wife and carried on bucinSs sLce 
his insolvency in the name of his relations and where on reliable infer im! 
tion the insolvent had several thousand rupees in his possession hi 
cash and otherwise did not satisfactorily explain the disnnsn? of 
property protection was refused (5). L thfSme case ^ 

an opportunity should be given to the debtor to .. V • ^ 

the allegations made by thLreditors 


Protection order should ordinarily be refused in resnect of n 
which is not proveable in insolvency. The wording or sSto/ 

it is true, wide enough to include all the debts of the debtor within im 
scope but in justice the court canmt ctn., j- wilnm its 

debtor in respect of a debt from whiL he i 

order of discharge. Thus, it has been he14 T « eased by an 

appiia,.o 

(under k 25, Pt.* I Aet}.^ * Shariff, A. I. R. 1935 Rang. 415 

1933 il®9L Lai, 146 1. 0. 819 1 A. I. R. 

Cal. 261 of Habiganj, A. I. R. 1926 

(4) MaWd Hail . Abdul Rahuiau,4p Bom. 461 : 31 1. C. 507. 

. M. Hanncl u. P. K, 5£ohamed Sbartffi, A- 1. 1936 Ran*. 415. 
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of 


discharge does not release the insolvent S. 3 J , 


be made because an order 

from such debts (1 . . . u t 

Different considerations apply where protection is applied for be ore 
.Re hearin- of the application for discharge The good fairt or bad 
aith of an^insolvenl does not ordinarily come under the scrutiny of the 
r t tin the application for his discharge is heard, and before dis- 
V, e. f-hp court has hardly any material on which it can come to any 
charge t conduct of the insolvent. At the initial stage of 

finding as insolvent have to be investigated and his 

insolvency . . jiged • it is in the interest of the creditors them- 
property has b ‘ be’done and it cannot be done without con- 

^m^'^hle 1, faulty S the insolvent is put in jail or has to go into 
siderab frA-n The court must act in the interest of all 

hiding to escape fr ' ' " interest of any particular creditor who 

the j^; The section clearly intends that if 

wishes to the duties prescribed by the Act he 

be^'hvassld by execution creditors, and should not be rendered 
? wl to DrS<^ure\vhereby one creditor may get undue advantage over 
hah e to J" ^ facie entitled after adjudication to an 

another J^e msolr^e ^ „port against his conduct, 

order of protection matter of course. The court will not, 

and protec ' ad inUnni protection, inquire into allegations 
on an application for a charges of fraud made against the 

tol“S S'°opi4 T' “fj matters to be 

gated at the hearing of the petition for discharge ^ 

In re, pee. " “ "t 

lir pa aed apatn,. bm. Protection before 

the order of adjudication is governed by section 21. 

,, , X- oil the debts of the debtof.—The words are wide 

Snb-sectior. (2 , f „„ be, for the 

enough to mdutU | however been held that the words 

purposes of granting protec . th . learned judges in the 

S ” p'on ?hrfo,tatLf rn^orinterpreLion b, Maawe,, 

in his “Interpretation of Statutes, (6th edition, pafe 24 ). 

“The Crown is not reached except by express words or by necessary 
The Uown is not ousted of an existing preroga- 

implication ^ J that the legislature does not intend to 

tive or interest. It m presume nroDerty unless it expresses 

deprive the Crown of * ^’s of makes the inference irresistible.” 

i„ intention to do so rn „ l.C to ma or 

The above view is also from any debts due to the 

order of discharp ^hirrsavs that in the distribution of the pro- 

Crown and section 61 (1). whic oy priority to all other debts, 

perty of the insolvent, there shall be paid, in pnoniy 

, , n rii,.,, IT 109 1 0. 145: 5 Eang. 806 : 

(1) Collector of Akyab «. .Paw Tuu H, luJ i- 

A. I. R. 1928 Bang. 81. /mnl Rem 47 : 7 I. 0. 448; See also 

(2) Tie Megharaj Ckngabux, (1911) 35 B. 2.S1 (L I- A., 1848) ; 

In the matter of Diueara N ath MalUck, (IdOo; J o. vv . 

Mulla, P. 193. p m U A I. B. 1928 Bang. 81 ; 109 I. 0, 

(1) Collector of Akyab a Paw I an u, a. *. 

14S ; 6 Bttog- 806. 
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31 those due to the Crown. In an English case (1), arising under the 
Debtor's Act^ i861s it was held that because the Act did not expressly 
mention the Crown it did not bind the Crown. A debt due to a co-opera- 
tive credit society under an award under S. 54, Bom. Act 7 of 1925, is 
not a Crown debt. It does not become so simply because 
the collector has taken steps under section 59 of the Act to realise it as 
arrears of land revenue (2). 

Section 31 applies even to debts which have been contracted by the 
debtor after the order of adjudication (3), but the debt incurred by an 
insolvent after the order of adjudication is not proveable under the Insol- 
vency Act (4). On general principles the word ‘'debts’’ used in section 
31 should be confined to only those debts which are proveable under the 
Act. When the court cannot release the debtor from such debts even 
by its order of discharge, it is unreasonable to assume that the legislature 
intended such debts to fail under section 31, which deals with ad interim 
proceedings after the order of adjudication and before the termination 
of insolvency proceedings, 

Sulb«secliois 3, proviso. — It has been provided that when a protec- 
tion order in respect of any debt has been granted, no such order shall 
operate to prejudice the right of any creditor in the event of such order 
being revoked or the adjudication annulled. Under section 78 the period 
from the date of adjudication to the date of annulment cannot be excluded 
in case of an execution of a decree unless the debt to which the decree 
related was proved in insolvency. It has however been held, relying on 
the proviso, that, apart from the provisions of section 78, a decree- 
holder will, if he applies promptly after the cessation of the protection 
order, be entitled to the exclusion of the period during which the pro- 
tection order was in force (5). 

Sub-section 4.— Before a protection order is granted notice should 
generally be issued to the creditors. Any one of them may appear and 
oppose the grant of the order. And the protection order, in case it is 
granted, shall bind only those creditors who had been served with notice 
and failed to appear or those who appeared and were heard. A protection 
order of the insolvency court, on appeal, though in general terms, must be 
limited to the debts du^'to the creditors who had been impleaded as res- 
pondents and against whom the order of the first court refusing to 
grant protection was set aside. As between them and the insolvent alone 
it is operative. But it does not apply to other creditors who were not 
impleaded as respondents in the court of appeal and who had no oppor- 
tunity of contesting the grant of the protection order. As regards them, 
the order of the court of first instance refusing protection, which was made 
after issue of notice of the application by the insolvent for a protection 
order to all the creditors, becomes final and hence any one of the creditors 
can in execution of his decree against the insolvent apply for his arrest 
and imprisonment (6), 


(1) In re Smith, 1876, 2 Ex. D. 47. 

Mahomed Ibrahim, A. 1. E. ] 930 Sind 263 : 

126 1. 0. 75L 

Ohand Kapur, A. I. E. 1933 Lab. 261. 

Hira Lai v. Tulsi Earn, A. I. E. 1925 Nag. 77 : 80 I. 0. 946, 
bita Ram v. Kishan Lai, A. L E. 1930 All. 580 (2) ; 126 I. 0. 16* 

* - Nathu Eam, 188 1. 0. 967 5 A. E. 1982 All 



MISCELI.ANEOUS. 


Jll 


First petition dismissed under the section, second petition lies,— S, 31- 

has never been the practice of Commissioners in Insolvency under the 
Indian Insolvent Act to consider themselves bound by their previous 
decision on applications for interim orders when it has been a matter for 
their discretion ; and by no means it follows that because an application 
has been refused on the first occasion, it must also be refused on the second 
occasion’* (1). Lapse of time and the fact that no misconduct can be 
attributed to the insolvent in the meantime are circumstances which may 
justify a court in granting an order of protection which has been previ- 
ously refused (2). 

Is an execution application for the debtor's arrest after the order 
of adiudication barred ? — It is enacted in section 28 that on the making 
of an order of adjudication no creditor shall, during pendency of the 
insolvency proceedings, commence any suit or other legal proceeding, 
except with the leave of the insolvency court. The question has arisen 
whether in view of section 31 of the Act and the repeal of section 16 (1) 6 
of the Act III of 1907, applications for the arrest of the debtor after the 
order of adjudication lie or not and as to whether, on such an application, 
the debtor is liable to arrest in the absence of a protection order under 
section 31. There is a conflict of decisions on the point. It has been 
held by the Madras, Lower Burma, Lahore and Patna High Courts that 
such an application is barred under section 28 (2) (3). The contrary has 
been held by the Allahabad, Bombay and Rangoon High Courts (4). 

Appeal. — No appeal lies to the High Court against an order passed 
under the section. A revision, however, lies. 

Miscellaneous.-— The fact that the judgment-debtor had got a 
protection order does not absolve the surety of his duty to produce the 
judgment-debtor on the adjourned date (5). A judgment-debtor was 
arrested in execution of a money decree. He was given time to furnish 
security. In the meanwhile he got himself adjudicated an insolvent under 
the Presidency-towns Insolvency Act (1909), and produced a protection 
certificate from the Calcutta High Court as well as a copy of the schedule 
showing that the debt for which he was arrested was included in it. It 
was held that under the said circumstances the judgment-debtor was immune 
from arrest and detention in the civil prison on acijount of the said debt (6) . 


(1) In the matter of Meghraj Gangabux, 25 Bom. 47 : 7 I. C. 448, 

(2) Beni Prasad a Phula Mai Madan Mohan, 146 I. C. 819 : A. I R. 
1938 All. 591. 

(3) Biswara Aiyar v. Govindai-ajulu, 39 Mad. 689 : A. L E. 1916 Mad. 
734 (2) : 31 L 0. 192 ; Thakurdcen u. J. Dubay, 12 B. L. T. 218 : 53 1. G. 250 : 
A. I R. 1920 L. B. 45 ; Partapsingli Pardliansingh v. Firm Bhax Rewasingh 
Jodhsingli , ^107 I. G. 608 : A. I. R. 1928 Lah. 258; flit Narayan Biiigli a Brij 
Nandan Singh, 10 Pat. 422 : A. L R. 1931 Patna 357 : 134 I. 0. 633. 

(4) Hari Ram v, Laoblimi Narain Mahajan, 64 All. 416 : 140 I. C. 150 (2): 
A. L E. 1932 All 188 ; Mohamad Roshan v. Gulam Mohiuddin, A. I. R. 1929 
Bom. 135 : 118 I. 0. 791 ; Viswanathan Chettyar v. Abdul Majid, A. L li 
1925 Rang. 303 : 89 I. C. 381 : 3 Rang. 187 ; P. M. Hamid a P. K. Mahomed 
Shariff, A.L R. 1935 Rang. 415. 

(5) Nachiappa Cbettiar o. Kandappan Chettiar, 97 L C. 413 : A. L E. 
J92S Mad. 968 (facta important). 

(6) Mahomad Abdul Gliafar u Mahabir Parshad & Sons, A. I. R. 1930 
Lafi. 1070 ; 128 1, 0. 314. 
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debtor’s akksst after adjudication. 


32. At any time after an order of adjudication 
hag been made, the Court may, if it 
Power to arrest reason to believe on the applica- 

after adju ica loa. tioii of any creditor Or the receiver, 

that the debtor has absconded or departed from the 
local limits of its jurisdiction with intent to avoid any 
obligation which has been, or might be imposed on him 
by or under this Act, order a warrant to issue for his 
arrest, and on his appearing or being brought before it, 
may, if satisfied that he was absconding or had 
departed with such intent, order his release on .such 
terms as to security as may be reasonable or necessary, 
or if such security is not furnished, direct that ho shall 
be detained in the civil prison for a period which may 
extend to three months. 


History. — This section is new. It gives the insolvency court power to 
arrest the debtor after adjudication, whereas section 21 deals with the 
powers of the court to arrest before adjudication. 

Applicability. — Before issuing the warrant for arrest ii must be 
proved to the satisfaction of the court : firstly, that the debtor has 
absconded or departed from the local limits of the court’s jurisdiction ; 
and secondly, that he has done it with intent to avoid any obligation 
which has been, or might be, imposed on him by or under this Act. The 
word * obligation” referred to in the section would seem to refer to the 
duty of the insolvent to aid in the realisation and distribution of his 
property mentioned in section 28 (!) of the Act (1). 

At any time after an order of adjudication has been made.— The 
expression means at any time after adjudication and before the Insolvency 
proceedings are terminated. An insolvency proceeding will be considered 
as pending where the receiver has not yet been discharged and the 
insolvent has not applied for and obtained his discharge (2), Where the 
court, under the provisions of section 42, refuses the discharge of the 
insolvent, as far as that court is concerned, the proceedings are termi- 
nated (3). ^The expression “during the pendency of the insolvency 
proceedings’’ occurs in section 28 (2) also. Cases noted there may be 
consulted. 


Schedule 

creditors. 


of 


33. ;i) When an order of adjudication has been 
made under this Act, all persons 
alleging themselves to be creditors 
of the insolvent in respect of debts 
provable under this Act shall tender proof of their res- 
pective debts by producing evidence of the amount and 
particulars thereof, and the Court shall, by order, 
determine the persons who have proved themselves to 


(1) Mulla, page 217. 

(2) Jeevanji Momopii t). Gljulam Hijssam, 47 I, 0. 771. 

.no A. I. E. 1926 

492 : 92 1. U. 142. 


.2:8 ^ng. 
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be creditors of the insolvent in respect of such debts, 
and the amount of such debts respectively, and shall 
frame a schedule of such persons and debts ; 

Provided that if, in the opinion of the Court, the 
value of any debt is incapable of being fairly estimated, 
the Court may make an order to that effect, and there- 
upon the debt shall not be included in the schedule. 

(2) A. copy of every such schedule shall be posted 
in the Court-house. 

(3) Any creditor of the insolvent may, at any time 
before the discharge of the insolvent, tender proof of 
his debt and applv to the Court for an order directing 
his name to be entered in the sohodulo as a creditor in 
respect of any debt provable under this Act, and not 
entered in the schedule, and the Court, after causing 
notice to be served on the [receiver] (1) and the other 
creditors who have proved their debts, and hearing their 
objections (if any), shall comply with or reject the appli- 
cation. 

History. — This is section 3+ of the Act 3 of 1907. In sub- 
section (3) the word “receiver” was substituted for the word “insolvent” by 
the amending Act 39 of 1926. The amendment is in accordance with the 
principle of the English Taw that the bankrupt himself has no loom 
standi to litigate with proving creditors as to the amount of their debts. 
Under the old Act it was held that where proceedings are continued 
against the deceased debtor, his representatives should be permitted to 
cross-examine claimants and witnesses and give rebutting evidence (2). 
The Civil Justice Committee had criticised the old law in the following 
words : — 

“The provision of sub-section (3) of section i33 is that any creditor 
may apply for an order directing his name to be entered in the schedule 
and that the court, after causing notice to be served on the insolvent 
and other creditors, and hearing their objections, if any, shall comply with 
or reject the application. This seems to involve that under the Act 
the insolvent is a person who is to be heard upon the admission of any 
proof of debt. The notion that an insolvent is a person entitled to 
litigate with proving creditors about the amount of their debts is unfor- 
tunate. A main principle of bankruptcy in England is that the insolvent 
goes out of the picture for such purposes altogether; all the property 
is vested in the receiver ; the receiver stands in his shoes ; the other 
creditors, not the insolvent, are interested in the distribution of an 
insufHcient fund.” The words “who have proved their debts” in sub-section 
(3) were added in 1920 to shorten proceedings by obviating the necessity 
of issuing notice to all creditors. Under the old Act III of 1907 (as well as 


(1) This word was siibstiiuted for the woid “insolvent” by section 2 
of the Provincial Insolvency (Amendment) Act (39 of 1926). 

(2) Sripat Singh v. Trodyat Kumar, 48 Cal. 87 : A. I. R. 1921 Cal. 219 .■ 
57 L 0. 810. 


S. 33 
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S* 33» the Insolvency Chapter of the old Civil Procedure Code) an order of 
discharge released the debtor from those debts only which were entered 
in the schedule framed under section 24, P. L A., 1907. It was accordingly 
held that a creditor who did not come in and prove his debt in insolvency 
proceedings was not barred to recover it by ordinary means after the 
termination of the insolvency proceedings (1). Under the present Act 
an order of discharge releases the debtor from all provable debts 
whether proved in insolvency or not. Still the framing of the schedule 
has an important place in the scheme of the Act. 

Framing of schedule. - The section provides that the creditors shall 
tender proof of their respective debts and the court shall by order determine 
the persons who have proved themselves to be the creditors of the 
insolvent and the amount of their debts. It is not a mere piece of empty 
formality ; the legislature has intended the court to perform a 
judicial act (2). The framing of the schedule is the duty of the court, 
not of the receiver. Though a report from the receiver may in some 
cases assist the court, it is for the court to decide each claim on evidence, 
and, in case of contest, after hearing necessary parties (3). The receiver’s 
report is only evidence and not conclusive to prove a debt (4). It is open 
to any creditor of the insolvent to challenge the validity of the debt set 
up by another creditor, and if he does so the court is bound to enquire 
into the matter and it should not refer the applicant to a separate suit (5), 


The mode of proof is provided by section 49 of the Act, A debt 
may be proved under this Act by delivering, or sending by post in a 
registered letter, to the court an ahSdavit verifying the debt ; and in 
the affidavit a statement of account showing the particulars of the debt 
and a specification of the vouchers which support it, shall be given by 
the creditor Where different creditors file affidavits before the official 
receiver (to whom powers have been delegated under section 80) in proof 
of such debts it is his duty to enquire into the matter and he should not 
accept the affidavits without question (6). It was, however, held in 
A. L R. 1918 Mad. 20B (7) that m practice the operation of the framing of 
the schedule is intended, at least in general, to be an ex-parte determi- 
nation by the court upon the evidence furnished by the alleged creditors. 
If this power is delega?Ced to the official receiver it is merely that he 
is to frame the schedule after an ex-parte examination of the evidence 
tendered by the alleged creditors and that he does not decide judicially 
or finally upon contesled claims. However it may be, this much is 
clear that at the time of framing the schedule under section 33 the rights 
of the person proving are not finally and once for all determined. 
Afterwards it is always open to the receiver to move the court under 
section 50 for disallowing or reducing any entry which, in his opinion, 
has been improperly entered. An entry of a mortgage-debt in the schedule 
cannot debar the receiver from making an application for avoiding 
alienations under sections 53 and 54 in respect of those debts. 


592 ; Aruaacimla 
Behari Mulliok, 30 


(1) Haro Pria Babia v, Shama Gharan Sen, 16 Cal 
Ayyavu, 7 Mad. 818 ; Asiiraf-ud-Bia Ahmed u. Bepin 
Cal. 407. 

Q) Walaiti Em jj. Paxtap Singh, A. I. E. 1932 Lah. 173: 135 I. 0. 194. 

3 Behary Lai M. Harsukh Das. 61 I. C. 904 : A. I. E. 1921 Cal. 376. 

Chandra, 90 I. G. 802 : A. I. B. 1928 Cal. 160. 

or, 1- ^915 All 81 (1) : 28 I. 0. 673 : 

87 AIL 252. 

I* ^ 15 ?• G. 825 : 5 S, L. B. 249. 

4Ma Ir j Maraikar w. Official Bepeiyer, A. %, E. 

1918 Mad. 206 s 41 Mad. 30 ; ^ I C. 67. 



Scope— Under sub'Section (1) the court is to prepare the schedule of S*. 33, 
all the creditors ; that is a main proceeding provided for proving debts* 

It is, however, open to a creditor who had no notice of the insolvency 
proceedings earlier, or who could, for some reason or another, could not 
prove a debt of his in the first instance may come in under sub-section (3) 
and tender proof of his debt. The section provides a somewhat different 
procedure when creditors come in the first instance and when a particular 
creditor comes at a late stage. At the time of framing the schedule under 
sub-section (l) the court is not bound to issue notice to all the creditors, 
but has to decide the names of the creditors and the amount of their debts 
on the material which is then available. Where proof is tendered after the 
schedule has been 'framed, the court must cause notice to be 
served on the receiver and the other creditors who have already 
proved their debts. If the court admits the proof without giving 
the requisite notice, the order will be set aside on appeal (l). 

It is incumbent for the petitioning creditor to prove bis debt under the 
section and it is equally incumbent for the receiver to examine its proof. 

He may reject it even though it was held a good debt fur presenting the 
petition, if he finds that the claim is not proved (2). 

Power of court for enquiry into consideration of debts.— The 
court of bankruptcy as a court of equity has always enquired into the 
consideration of debts and, if no debt existed in equity, rejected the proof, 
and this, even though the person seeking to prove has recovered a verdict. 

In the case of Ex parte Kibble, In re Onslow (3). Sir W. M. James, Lord 
Chief Justice : said . — 

It is the settled rule of the court of bankruptcy on which we have 
always acted that the court of bankruptcy can enquire into the considera- 
tion for a judgment-debt, There are obviously strong reasons for this, 
because the object of the bankruptcy laws is to procure the distribution 
of a debtor's goods among his just creditors. If a judgment were con- 
clusive, a man might allow any number of judgments to be obtained by 
default against him by his friends or relations without any debt being due 
to them at all It is, therefore, necessary that the consideration of the 
judgment should be liable to investigation * (4). 

This power exists even where the debtor has consented to the 
judgment {5), not only so but it will always do so If the circumstances ate 
suspicious, and if the claimant cannot prove the consideration the proof 
will be rejected (61 It will also be true where the case was compromised. 
Accordingly, in a case which came on for trial, but was compromised be- 
fore the plaintiff's case was opened on the terms of the defendant paying 
the plaintiff^ 400 and taxed costs in full settlement, and such terms were 
embodied in a Judge's order, the Court of Appeal held that they would go 


(1) Allahabad Brink Ltd., Oawuporo y. Aturlidliar, (1912) 34 All 442: 


14 I. a. 589. 

(2) Sobharaj Bayaram v. Official Receiver, Sind, 146 L 0. 221 (2) : 
A. LR.193S Sind 313(1). 

(3) 1875, 10 Oh. 373 : 23 W. R. 433 : 44 L. J. K. B. G3 : 32 L. T. 138. 

(4) Quoted in Ram Lai Tandan Kashi Cband, A. 1. R, 1928 x\lL 380 ; 
108 L 0. 147. 

(5) Ewp. Lennox, 16 Q. B. D. 315. 

(6) Anderson Exp. 14 Q. B. I). 606, 
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behind the compromise, and they refused to admit a proof founded upon it, 

since they could see that the original claim was not made bona fide (1). 

This power will, however, not be exercised where the parties at the time 
of compromise were represented by independent counsel in the absence 
of evidence that counsel acted improperly or without full knowledge of 
the facts (2). 

The same principle will apply where there has been judgment by 
default without collusion (3). It is not necessary that fraud or collusion 
should be shown. It is sufficient if it can be shown that there ought not 
to have been a judgment (4). A receiver can order enguiry into the 
validity of a debt to enter it in the schedule, even though that debt has 
been held genuine by the court in an enquiry under section 53. As a rule 
when this is the case, it is much better for the receiver to admit it and 
put the onus for getting it expunged from the schedule on the other 
creditors (5). 

A judgment is proved by a certified copy of an entry in the judgment 
book of the court where it was recovered (6). The rule as to going be- 
hind a judgment does not apply to an assessment for taxes, and on a proof 
for taxes the court of bankruptcy will not enquire into the amount of the 
assessment (7), 

When should the court go behind the judgment. — A judgment 
would always give a prima facie proof of a debt. It is only when there are 
circumstances casting doubt on the correctness of the debt, as proved by 
the judgment, that the judgment may be set apart, and independent proof 
may be called for. Where there has been a genuine contest between a 
claimant or a creditor on the one hand and the company which goes into 
liquidation later on, and the parties have fought out the case bona fide, 
it should not be open to the official liquidator to reopen the case and to 
have, as it were, a fresh trial of strength, But, on the other hand, where 
the decree rests on something less than a real trial on the merits of the 
case, the question would arise whether the official liquidator would not 
be justified in putting the decree aside and asking for what has been 
called the “consideration for judgment.’’ Where, therefore, a judgment is 
obtained on the confession of the insolvent it is open to the liquidator to 
set the decree apart and to ask for proof of the claim (8). The court 
will not as a matter of course inquire into the validity of a judgment- 
debt except when there is evidence that the judgment has been some 
mis-carriage of justice (9). 


(1) Exp. Banner, 17 Ch. D. 480. 

(2) Re a Debtor, (1928) B. & C. R. 34. 

(3) Exp. Mudie. 3 M. D. & D. 66 ; Exp. Kibble, L. R. 10 Ch. 373 s Exp. 
Chatteris. 26 L. T. 174 ; Be a Debtor, (1927) 2 Oh. 367. 

(4) All Mahomed (julam Hussein o. The Deccan Match Manufacturing 
Co., DM., A. 1. R. 1932 Bom. 253 : 138 I. 0. 442. 

In re Malavaraya Padayacha, A 1. R. 1937 Mad. 151. 

' Exp. Anderson, 14 Q. B. D. 606 ; S. 76, 1. E. A. 

Me Calvert, (1899) 2 Q. B. 1^. 

Mills Oo., Ltd., (in Liquidation) v. Brij Lai 
Jagannath, A. I. R, 1927 AH 426 : 49 All, 723 ; 102 1. 0, 756 (under Com- 
panies Act, 1913, Ss. 229 and 228). 

D A t'^-d The Deccan Mahih Maufifnctpring 

0o„ A, 1. R, 1932 Bom. *3 : I 0. 442. ’ v « 
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Rule of enquiry into covenant or account stated.— Tbe same S. 33 , 
principle applies where the bankrupt has given a covenant for payment, or 
an account has been stated with him, and the trustee has the same right to 
require evidence that the debt is a real one. The rule was very clearly 
expressed in the case of Van Laun, In re (1), where it is said (Pages 162 
and 163):“ 

The trustee’s right and the duty when examining a proof for the 
purpose of admitting or rejecting it is to require some satisfactory evidence 
that the debt on which the proof is founded is a real debt. No judgment 
recovered against the bankrupt, no covenant given by or account stated 
with him, can deprive the trustee of this right. He is entitled to go 
behind such forms to get at the truth, and the estoppel to which the 
bankrupt may have subjected himself will not prevail against him.’* 

It, therefore, follows that a presumption of receipt^ of full considera- 
tion, arising from a debtor’s signature on a promissory note, can only be 
invoked against the debtor personally but not against the official receiver 
or a creditor in insolvency proceedfcgs (2\ Although a Hindu insolvent 
governed by the law of the Mitakshara admitted a certain debt to be a good 
debt, his sons can attack a decree as henami on their own behalf as co- 
parceners with their father and it is the duty of the insolvency court under 
section 33 to adjudicate as to whether the debt is, as a matter of fact a 
good debt or not (3). 

In respect of debts provable under the Act, — For that see section 
34. 

Sab-section (1), proviso, — For that see section 34 (1), first part. 

Person by whom proof to be made. — As a general rule the person 
to prove is the person to whom the debt is due either at hw or in equity. 

The rules which govern the right of proof are almost the same as those 
which govern the right to present a petition. We will consider the case of 
different persons under separate headings. 

1. Minor. — A guardian of a minor may prove on behalf of the 
minor, 

2. Married woman. — married woman may prove without joining 
her husband in case where she may sue alone. Under the English law a 
claim for dividend by a husband in his wife’s bankruptcy, and by a wife in 
her husband’s bankruptcy is postponed to the claims of other creditors 
under certain circumstances. Under the Indian law, however, such debts 
rank equally with the debts of other creditors# 

3. Executor or administrator. — The executor or administrator, 
as the case may be, is the right person to prove in respect of debts due 
from the bankrupt to the testator or the estate. Unlike the English law, 
an executor to whom a debt is due from the estate of the testator has no 
right of retainer under the Indian law (4). 


(1) 1895, 1 Q. B. 404 

(2) Ram Lai Taudon Kaslii Charan, A. L R. 1928 AIL 380 : 108 I. 0. 
147 ; McOurby, M re. 26 S. L. E, 279 : A, I R. 1932 Sind 197 (S. 118, Negoti- 
able Instruments Act was not applied). 

(3) Sreeput Singh Ram Sarup, 95 I. 0. 463 : A. L R. 1926 CaL 982* 

(4) Indian Succession Act, 1925, S* S23 ; Kulla, page 294 



318 


PERSONS ENTITLED TO PROVK» 


S. 33« 4. Benamidar.—Uiider the Indian law a benamidar can sue for 

the debt but it has been held that he cannot prove in insolvency (1). 

5. Secured creditor*— The right of a secured creditor to prove in 
insolvency has been specifically dealt with in section 47, See full 
notes under that section. 

Assignees of creditor.— Under the old English practice the assignee 
of a debt assigned after adjudication could not prove, but had merely a 
right to call on the assignor to prove as trustee for him (2). The modern 
practice on this point is, however, different. Now, an assignee of the 
debts due to creditors who have proved cannot obtain an order of payment 
to him of the dividends, but after satisfying the trustee of the validity of 
the assignment, he can apply to the court to give leave to the trustee to 
place on the file a proof by him in substitution for the proofs of the 
assignors (3). Form 176 also provides for giving an authority to 
the trustee to hand over dividends to a person other than the creditor 
proving (4). In an Indian case (5), one J who had a debt due from K 
assigned it to B in consideration of a c#rtain sum. K became insolvent 
B applied to have his name placed in the schedule of creditors. J admitted 
the assignment. It was held that as the assignment was admitted by J, 
the question of consideration did not arise as between B and K ; and B 
was e ititled to be placed on the schedule of creditors, irrespective of 
whether there was consideration for the assignment or not, that J might 
well have gifted the debt to B and yet the latter would have a valid claim. 

Surety.-^A contract of guarantee is a contract to perform the pro- 
mise, or discharge the liability of a third person in case of his default. The 
person who gives the guarantee is called the ‘‘surety,” the person in res- 
pect of whose default the guarantee is given is called the principal debtor, 
and the person to whom the guarantee is given is called the creditor. 

A guarantee may be either oral or written (6). Again the liability 
of the surety is co-extensive with that of the principal debtor, unless it is 
otherwise provided by the contract (7).^i The creditor can prove in the 
insolvency of the principal debtor for the whole debt because he can re- 
cover his debt from either the principal or the surety. In case the creditor 
has proved, the surety will not be allowed to prove in respect of the same 
debt because it will violate the rule of double proof. Where the creditor 
does not prove the surety can. even if he has not paid anything to the 
creditor, as his debt is a contingent debt (8) and as such it is provable in 
insolvency (9). If the surety has paid the whole debt to the creditor be* 
fore proof, it is the surety and not the creditor who has a right to prove. 
If the surety pays the whole debt after proof, the creditor will be a trustee 

(1) Kotaki Oharaii v* Sarat Kuinari, 20 0. W. N. 995 : 87 I. 0. 71 

(2) Exp, Dickenson, 2 D. & C, 520. 

(8) i?eFrosllB99,2K. B.50;Be Iliff, 51 W. R. 80 follower] in the 
case of an equitable assignee: in He Hills, 107 L. T. 95. (cited in Williams 
page 379). 

(4) Williams, page 379. 

(5) Behari Lai Abdul Ehalik, A. I. B. 1930 Lah. 235 (1) : 119 L 0. 496. 

(6) S. 126, Contract Act, 1872. 

(7) B. 128, 0. A. 1872. 

(8) Eoderiques Eamaswami. 40 Mad. 783 s 38 1 0. 788 : A^ L B. 
1917 Mad. 39 ^ Gangadhar ??. Kaahai, A. L E. 1928 All 306 ; 109 L 0. 421 1 
60 AIL 606. 

m Me Paine. (1897) 1 0. B. 122 : Me Kcrepatk ahd DMmar, 1 Mol 129 ; 
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of the dividends for him. He will be entitled to the benefit of the proof S. 33. 
made by the creditor, and the creditor must account to the surety for 
any dividends already received by him (1). Where a man, engaged for 
the whole of a debt, pays only a part, he has no equity to stand in the 
place of the person paid (2). Generally, a surety cannot receive 
anything until the creditor has been paid 20 shillings in the pound (3). 

If the creditor has proved, the surety can only prove for the interest on 
the balance remaining due after the creditor has received the dividends (4). 

Where the liability of the surety is not co-estensive with that of the 
principal debtor but is only limited, the surety’s right of proof depends 
upon tue construction of the contract between them. A surety may 
guarantee part only of a debt or he may guarantee the whole debt with a 
limit of liability. Where a surety gives a continuing guarantee limited 
in amount to secure the floating balance which may from time to time 
be due from the principal debtor to the creditor, a guarantee is prima 
facie for part only of the debt ; but a guarantee, limited in amount for a 
debt already ascertained which exceeds^that limit, is prima facie a guaran- 
tee for the whole debt with a limit of liability. The leading English case 
is Ellis V. Emmanuel (5), where all the earlier cases were reviewed by the 
Court of Appeal There it was pointed out that there is a distinction 
between a guarantee limited in amount to secure a floating balance, and 
one limited in amount for a debt already ascertained which exceeds that 
limit and that it is a question of construction whether the intention was 
to guarantee the whole debt with a limit of liability, or to guarantee a 
part of the debt only. In the leading case the surety and the principal 
debtor passed a bond to the creditor to secure a debt of £7,000 then due 
from the debtor to the creditor with a proviso that the surety should not 
be liable under the bond for a sum exceeding £1,300. It was held that 
the guarantee was for the whole amount with limit of liability, and that 
the surety was not entitled on payment to any part of the dividends 
received by the creditor. In another case (6), the guarantee was in these 
terms: hereby guarantee to you the payments of all goods on may 

supply to H but so as my liability to do under this or any of a guarantee shall 
not any time exceed the sum of £250.” The creditor supplied goods to 
the amount of £657. E then became bankrupt. SThe creditor proved for 
the whole sum and then called upon the surety to pay and the surety paid 
£250. 'Fhe creditor afterwards received a dividend on £657. It was 
held that the guarantee was for part only of the debt, and that the surety 
was entitled to a part of the dividend bearing to the whole the same 
proportion as £250 to £657. Where the surety has given a contingent 
guarantee limited in amount to secure the floating balance which may 
from time to time be due from the principal to the creditor (as was the 
case in the ruling cited), the guarantee is, as between the surety and the 
creditor, to be construed as applicable to a part only of the debt, co-ex- 
tensive with the amount of his guarantee, and this on the ground that it 


IL T2, IT). 

, Ml Vos, 10 h per Lord Itlklon ; Liay u. Seckkaiu, 

:iLh, !L 117). 

J. m 

1811, L. It Oil. App.iai 


(1) Be Hiihh, IHOH, 2 

(2) Ax/e Rushiurtli. 
U R. 7 CJh. 680. 

k) Be Fyke. 55 H. . 
m 1 lx. fx 151- 
(6) Hobson % Bassi 
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is inequitable in the creditor, who is at liberty to increase the balance of 
not, to increase it at the expense of the surety Ul- 

From the above the following propositions of law are deducible : 

1. Where the surety has given a continuing guarantee limited 
in amount to secure a floating balance, the guarantee is for a part of the 


debt only. 

2 Where the guarantee is for a part of the debt only that part 
is, as between the surety and the creditor, the whole debt and if the 
surety pays that part, then, by virtue of that payment, the right of proof, 
which would have been the right of proof of the principal debtor, becomes 
protanto the right of proof by surety. The surety has a right, having 
paid part of the debt in that way, to stand pro tanto in the shoes of the 
nrincipal creditor ; and even if the principal creditor has proved and has 
received the dividend, the principal creditor would then be the trustee 
for the surety for the amount of the dividend which he has so received to 
the extent of that part. 


3, If the guarantee is for a limited amount for a debt ascertained 
that exceeds that amount, it is a guarantee for the whole debt with a 
limit of liability. 


4 If the guarantee is for the whole debt with a limit of liability 
the surety is not entitled to any share of the dividends received^ by the 
creditor in the principal debtor’s insolvency. Only that the creditor can 
recover from the surety the amount of the debt less the dividends so 

received. 


5. All depends upon the contract of the parties The contract of 
suretyship may be such, however, as to exclude the surety from^ having 
any equity to stand in the place of the principal creditor as to dividends 
received from the debtor s estate (2). 


A surety cannot petition against a co-surety who has not been 
released by the creditor unless he has paid more than his proportion of 
the debt due (3), but it has been held that the liability of the co-surety to 
contribution, though unascertained at the date of the bankruptcy by reason 
that the proving surety has paid nothing, forms a provable debt (4). A 
surety who has paid the debt is entitled to all securities held by the 
creditor (5), and a co-surety who has paid the creditor in Ml, and taken 
an assignment of his securities under the statute, is entitled to prove as 
assignee of the creditor against his co-surety for the Ml amount but can 
only recover the just proportion to which, as between the sureties, be is 
entitled (6). 


From a proof on a guarantee must be reduced payments made by, 
or dividends declared on the estate of the principal debtor before proof is 
made, but such payments or dividends received after proof is made need 
not be deducted (7); nor need payments made by other sureties, at least 


(1) Ellis u Emmanuel, 1 Ex. 157. 

(2) Midland Banking Company Chambers, L ll. 4 Ch. 398 ; 
National Provincial Bank, 17 Ch. D. 98. 

f3) Ewp^. Snowdon, 17 Ch. D. 44. 

(4) Wobnershanseu v. Gullick, 1893, 2 Ch. 614. 

(5) Dmnean, Fox & Co, v* N. and S. Wales Bank, 6 App* Ca^'. 1. 

m Be Parker, 1894, 3 Qh» 400. , ' ' ' 

(7) Me Blakeley, 9 Mor. 178, * ^ t 
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where each surety is liable for the whole debt, provided the creditor does S. 
not receive more than 20 shillings in the pound all told (l). 

Double proof.— Where there is one estate there can be in no case 
two proofs of one debt, and this even though there may be separate 
contracts in respect of the same debt. “ The true principle is that 
there is only to be one dividend in respect of what in substance is the 
same debt, although there may be two separate contracts (2). If it 
were not so, a creditor could always manage, by getting his debtor 
to enter into several distinct contracts with different people for the 
same debt, to obtain higher dividends than the other creditors and 
perhaps get his debt paid in full” (3). This may be explained by an 
illustration. A mortgages his property to B. Subsequently A transfers 
the equity of redemption of the property to his wife and covenants with 
her to discharge the mortgage debts, so that the wife may get the pro- 
perty free from the charge. The mortgage debt is not paid and A 
becomes insolvent A proof is put on behalf of the mortgagee. 
The wife is not entitled to prove in respect of the covenant to discharge 
the mortgage debt. Here the debtor has entered into two covenants 
with two different persons to pay the debt. He has entered into a contract 
with the mortgagee and also with his wife, but they are both covenants 
to pay the same debt, and if they were both allowed to prove in respect 
of that debt, higher dividends would be paid in respect of that 
debt than in respect of his debts to other creditors. This would violate 
the rule against double proof, and the wife therefore cannot be allowed to 
prove (4). Where the mortgagees of a policy of insurance on which the bank- 
rupt had covenanted to pay the premiums valued the policy and proved 
for the balance of their debts, it was held that they could not also prove 
for the value of the covenants to pay premiums (5). It is this principle 
which prevents sureties from proving when the principal creditor has already 
proved. It is otherwise where there are two estates, even though they 
are the estates of two firms composed in whole or in part of the same in- 
dividuals. 

Holders of bills of exchange. — The holder of a bill of exchange is 
entitled to prove his debt in the bankruptcies of all the prior parties to the 
bill, and to receive a dividend from each upon hi# whole debt, provided 
he does not in the whole receive more than 20 shillings in the pouiid (6), 

But where a creditor applies to prove his debt after having received a 
part, he can only prove for so much as remains unpaid ; and this is true 
not only if he has actually received a part of the bill before proof, but even 
if a dividend on another brnkruptcy has been declared (7), If, however, 
after having proved for the whole, he receives a part from any person 
iable, he is entitled to a dividend upou the whole provided it does not 
exceed 20 shillings in the pound upon such part as remains due (8). The 


(1) Houlder, 1929, 1 Oh. 205. . r. .r 

(2) Re Oriental Uouuuercial Bank, L. R. 7 Oh. 99 ; Be Uoey, 88 
L.J.K. B. 273. 

(3) L. R. 7 Ch. App. 99 supra. 

(4) Re Hoey, (1918-1919) B. & 0. B, 49. 

(6) Beering ®. Bank of Ireland, 12 A. 0. 20. 

(6) Sxp. Bttshforth, 1^5, 10 Ves. 409 : 32 B. R. 903. 

(7) Cooper «. Pepys, 1 Atk. 107 ; Exp. Wildman, 1 Atk, 110 ; Exp. 
Tailor, 26 L J. Bank 68, 

( 8 ) im, 
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true principle to be applied in these cases is that proof should only be 
admitted for that sum for which an action could have been maintained by 

one party against the other if the bills had remained in the situation in 

which they were actually found and if there had been no bankruptcy (1). 

As to -whether an action lies in a particular case or not is to be 
determined by the ordinary law applicable to negotiable instruments. 
In India it shall be determined by the Negotiable Instruments Act. The 
law of negotiable instruments and rights of the parties to such an instrument 
are fairly complicated and without a full reference to the Act it is not 
easy to determine as to whether an action is maintainable or not. 

A creditor -who has already proved for one debt.— The words of 
section 33 (3) are sufficiently wide to include a person who has already 
proved one or more debts but who wishes to prove a further debt which, for 
some reason or other, he has omitted (2). 

Persons, transfers in whose favour have been .set aside under 
Sections 53 and 54.— See commentary under section 53. 

Proof may be tendered at any time before the discharge of the 
insolvent.— In schedule 2 rule 1 of Presidency-towns Insolvency Act and in 
the Bankruptcy Act, 1914, it is provided that every creditor shall lodge the 
proof of his debt as soon as may be after the making of an order of adjudi- 
cation. These words have been interpreted under both the Acts as 
giving the creditor a right to prove his debt at any time, so long as there 
are assets to be distributed and no injustice is done to other parties (Sk 
Dealing with this question Vaughan Williams, L. J., said (4), “ Now, 

according to my experience of bankruptcy practice, there never has been 
any doubt as to the right of a creditor, whether he is a secured creditor or 
whether he is an unsecured creditor, to come in and prove at any time 
during the administration, provided only that he does not by his proof 
interfere with the prior distribution of the estate amongst the creditors, 
and subject always, in cases in which he has to co -ne in and ask for leave 
to prove, to any terms which the court may think it just to impose ; and, 
of course, in every case in which there has been a time limited for coming 
in to prove, although the 1 ipse of that time without proof does not prevent 
the creditor from proving afterwards, subject to the conditions which 
I have mentioned, in every such case he can only come in and prove with 
the leave of the court. If that is so, leave must be granted upon such 
terms as the court may think just.” The words “as soon as may be after 
the making of an order of adjudication’’ are directory. 

Under the Provincial Insolvency Act the section is at first sight 
explicit but those -words must be read in the light of section 63, under 
which debts can be proved until a final dividend is declared and the fact 


0 . 

1013: A. LE. 


fl) Exp, Maoredie, L. R. 8 Gli. 635, per Lord Selborne, L 
(2) Gokixl Chandra Roy a. Radlia Govinda Simha, 97 I. C. 

1926 Cal. 1210. 

. ,, re Taylor, 2 DaU. P. & J. 625 ; McMiirdo, In re, Per- 

field V. McMurdo, fL902) 2 Oh. 6S4 ; 71 L. J. Oh. 691 : 86 L, T, 814 : 50 W. R. 
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that it will in many cases be harsh and useless to postpone the grant of g, 33. 
discharge until its declaration. This reference to the right to prove be- 
fore discharge does not correspond with anything in the Presidency Act 
or English law ; and it is possible that it was worded with reference to 
the description of debts provable under the Act in Section 34, as including 
those to which the debtor becomes subject before his discharge by reason of 
obligations incurred before the order of adjudication. Accordingly, it has 
been held that the words ‘V*.ay creditor may, at any time before the dis- 
charge of the insolvent, tender proof of his debt” are not restrictive but 
merely directory and non-compliance with them does not in any way de- 
prive any creditor of his right or limit his right to prove (1). It has also 
been held that no period of limitation having been in fact prescribed in the 
Provincial Insolvency Act for applications by creditors to be entered 
in the schedule of creditors, the matter was intended to be left to the 
discretion of the insolvency court. Exercising this discretion, it was 
further held that it is inequitable to allow a creditor, who was actually 
called upon to prove his debt within a period fixed by the court, and who 
has not proved either within that period or for a number of years there- 
after, and who has offered no explanation of his delay or excuse for his 
laches, to come in and prove his debts, in spite of that delay and laches, 
at a time when execution of the decree in which the debt has become merg- 
ed would be long time-barred (2). 

Again, the discharge contemplated in section 33 (2) doss not mean 
a onditional discharge (3). Where, therefore, the lower court granted the 
insolvent a conditional discharge, the condition being that he should, sub- 
ject to his right to an allowance of Rs, ^ per month for maintenance of 
himself and his family, place at the disposal of the court all property he 
might afterwards acquire, it was held that such an order of discharge 
did not debar a creditor from proving his debt afterwards (4). 

In S. 352, C. F. C., 1882, (corresponding to S. 33, P, L A., 1920) no 
special time was fixed for proving claims. Undjr that Act also it was held 
that it is open to a creditor, at any time till the assets ‘of an insolvent 
are distributed, to produce evidence of his debt and to apply to be ad- 
mitted in the schedule (5). 

Right of a creditor who comes late.'~---W’hea a creditor comes 
under sub-section (3), the court shall cause notice to be served on the 
receiver and the other creditors who have proved their debts and hear their 
objections (6). In the case of creditors who come in early and are admit- 
ted under sub-section (l), the other creditors who come late have no right 
to be heard. 

Insolvent’s right to contest a creditor's proof of debt.— By the Act 
XXXIX of 1926 the word “receiver” was substituted for the word “insol- 
vent” in sub-section (3). The amendment was based on the general principle 


(1) Sivasubranitmia Piilai y. Theethiappa Piilai, A. I. E. 1924 Mad. IBS : 
76 I. 0. 572 : 47 Mad. 120. 

(2) Jan Bahadur Singh v. Bailiff of the District Court of Toungoo, 
A. I. K 1927 Bangooii 28S : iOi L U. 816 : 6 Rang. 384 

(3) Bivasii!)ramania Piilai y. Theethiappa Piilai, 75 L 0. 572 : 47 Mad. 
120 ; A. I. E. 1924 Mad. IBS ; Babu Lai Snhu -y. Krishna Prashad, A. I E. 
1925 Pat. 438. 

(4) A. 1. 1924 Mad. 163 mpra. 

(5) Lakshmanan Muttia, 11 Mad. 1. 

(6) The AIL Bank,. Ltd., t?. Murlidhar, S4 All 442 : 14 I. 0. 589. 
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S* 34« that an insoiveot is not a person entitled to litigate with proving creditors. 
Under the section, as it stands now, the insolvent has no right to be heard 
at the time of framing the schedule of debts (1), 

Amendmefil or withdrawal of proof.— In the case of an evident 
mistake, amendment of proof was allowed after the creditor had voted in 
the choice of a trustee (2). The same power exists under S. 152, 
C. P. C. (3). 

Delegation of power to official receiver. — Section 80 provides infer 
alia for the delegation to the official receiver of the power to frame 
schedules and to admit or reject proofs. Where such power is delegated 
the schedule is framed by the official receiver (4). But he does 
not decide in doing so judicially or finally upon contested claims (5), In 
ail other cases the schedule must be framed by the court. A. receiver 
other than an official receiver has no power to frame it (6). A receiver 
is a proper party in matters between creditors and third parties. In such 
cases the receiver does without doubt properly represent the whole body 
of creditors ; but this proposition is clearly inapplicable to a case of 
dispute among the creditors themselves, where the interest of some of the 
creditors are adverse to the interest of others. In such matters the 
receiver is not a proper party but the creditors concerned are the 
proper parties. Hence if any creditor wishes to have any amendment 
made of the schedule as framed by the court under S. 33 he must, of 
course, cause notice to issue to all the other creditors who would thereby 
be affected, and their objections must be heard before any alteration or 
amendment of a schedule can be ordered by the court, and in an appli- 
cation or appeal in connection with this the receiver is not a necessary 
party (7). 

When is a debt proved. — Vide notes under section 78, sub-sec- 
tion (2). 

34 . (1) Debts which have been excluded from 
_ , , , the schedule on the ground that 

U?dtr the incapable of being 

i|iirly estimated and demands in 
the nature of unliquidated damages arising otherwise 
than by reason of a contract or a breach of trust 
shall not be provable under this Act. 

(2) Save as provided by sub-section (l), all debts 
and liabilities, present or future, certain or contingent, 
to which the debtor is subject when he is adjudged an 


(1) Gaiiga Sahai ®. Mukarram AH, A. I. R. 1926 All. 361 : 07 I. 0. 656 ; 
See contra Kanto Mohan Mullick c. J. C. Galstaun, A. I. R. 1930 Cal. 647 (2) : 
126 I 0. 754, a case on S. 38, P4. 1. A. 

(2) Exp. Schofield, 12 Ch. 3). ^7. 

(3) Ram Ohander Mozhar Hassain, 61 L C. 65 : A. I. R. 1919 AIL 264 ; 
See also cases cited in William’s on page 173. 

(4) See Khadirshaw Maraikar v. Official Receiver, Tihnevelly, (1918) 41 
Mad. : 46 1. G. 67 : A. 1. R. 1918 Mad. 206. 

( 6 ) Jbid. 

. Si Befiari Lai Sifcdar ®. Bkxstikh Chaktaal, 61 I. 0* 904 : A. I. R. 
1921 Oal. 876. - , V . . 

(7) Mo Ro Yeit n Power, A. L E. 1934, Eang. lH : 160 L 6. 960, 
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insolvent, or to wMcii he may become subject before s, 34. 
bis discharge by reason of any obligation incurred 
before the date of such adjudication, shall be deemed 
to be debts provable under this Act. 

History. — The present section has taken the place of section 28 
of the Act 3 of 1907. Snb-section (!) of the present Act was sub-section 
(2) except for the addition offthe words “debts which have been excluded 
from the schedule on the ground that their value is incapable of being 
fairly estimated and'*. Sub-section (2) is sub-section (1) of the old section 
except for a minor alteration giving effect to the change of arrange^ 
ment of the sub-sections. The alterations are not material because 
debts incapable of estimation were excluded from the schedule even 
under the old Act and because an order of discharge formerly released 
the debtor from the scheduled debts only, such debts remained still 
recoverable after discharge. These debts have now been included 
in section 34 as being not provable in insolvency because of the extended 
effect given to an order of discharge under section 44 of the present Act. 

Analogous law. — The corresponding sections of the Presidency- 
towns Insolvency Act and the Bankruptcy Act, 1914, are sections 46 
and 30 respectively. The latter two sections are similarly worded except 
fora few differences. Under the English Act, a debt advanced subsequent 
to the date of the creditor's having notice of any act of bankruptcy 
against the debtor is not provable. Under the Presidency-towns In- 
solvency Act a person having notice of the presentation of any insolvency 
petition by or against the debtor shall not prove for any debt or liability 
contracted by the debtor subsequently to the date of his so having 
notice. Under both these Acts, contingent debts or liabilities or any 
other debts which for any other reason do not bear a certain value 
have to be estimated as regards their value by the ofiScial assignee. 

Under the Provincial Act this power exists in the court, notwithstand- 
ing the omission of an express provision to that effect. Under the 
Provincial Insolvency Act, a debt advanced by a person before the 
order of adjudication is provable, even though the creditor had notice 
of the act of bankruptcy or the presentation of the insolvency petition. 

Besides, there is an explanation defining the word “liability" and possibly 
extending its meaning in the English and Presidency Acts. This has 
been omitted in the present Act. 

Scope. — The section is very widely worded and every possible 
demand, every possible claim and every possible liability, except for 
personal cause, is to be the subject of proof in bankruptcy. The 
broad purview of the Act is that the bankrupt is to be a free man^ — 
free not only from debts, but from contracts, liabilities, engagements 
and contingencies of every kind. On the other hand, all the persons 
from whose claims and from liability to whom he is so freed, are to 
come in with the other creditors and share in the distribution of the 
assets (1), The present section of the British Act of 1914 is the same as 
section 31 of the Act of 1869, » with some minor exceptions. The 
section in the Presidency-towns Insolvency Act was based on the Act 
of 1869. Uhder earlier laws, there was a very small number of debts 
which could be proved in insolvency but there was a continuous tendency 


(1) Mxparf^e Llyavi Coal and Iron Oompany, 1871, L. E. 7 Gh. 28, 31, 
per Sir W» M* J ames, L. J. 
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S. 34. to relax this rule. “The present wide powers of proof for damages 
arising out of a contract, promise or breach of trust were first estab- 
lished by the Act of 1869, which, like the present section, provided that 
all demands arising from contracts should be provable, _ however _ un- 
liquidated or uncertain the amount of the claim, including, therefore, 
consequential damages, and damages, in cases where the amount has 
not been and even cannot be ascertained by fixed rules, and this whether 
the breach has or has not or could not have occurred before the 
discharge of the debtor ; and in practice creditors seemed to have found 
no difficulty in swearing to the amount of their claims (1). 

In sub-sction (1) debts not provable in insolvency are 
described and in sub-section (2) debts which are provable have been 
described. In sub-section (2) also a limitation has been prescribed. Only 
those debts to which the debtor is subject when he is adjudged an 
insolvent or to which he may become subject before his discharge by 
reason of any obligation incurred before the date of such adjudication 
are provable. Therefore debts not provable in insolvency come under the 
following three classes : — 

1. Debts which have been excluded from the schedule on the 
ground that their value is incapable of being fairly estimated. 

2. Demands in the nature of unliquidated damages arising other- 
wise than by reason of a contract or a breach of trust. 

3. Debts to which the debtor is not subject when he is ad- 
judged an insolvent or to which he becomes subject before his discharge 
not by reason of any obligation incurred before the date of such ad- 
judication. 

To the above three classes a fourth one may be added. The 
section presumes that the debt is one which is legally recoverable in 
law as well as in equity. There may be cases where the debt may be 
recoverable in law in the absence of any insolvency but which on grounds 
of equity arising out of bankruptcy proceedings may not be recoverable. 
The fourth class will therefore embrace all debts which are not recover- 
able in law or in equity and are not provable in insolvency. 

Debts which do flot fall under any one of the four classes 
enumerated above are provable debts. It will be convenient to consider 
all debts, whether provable or unprovable under the above four headings, 
and determine as to which of them are provable and which of them 
are not. 

Debts incapable of being fairly estimated.— The law applicable to 
the proof of contingent claims against a bankrupt’s estate has been thus 
stated : “ There is no doubt that a contingent claim for unliquidated 
damages is a provable debt, and its amount has to be estimated as at 
the date of the receiving order. That, however, does not ttiean that 
the effect of the receiving order is to accelerate the happening of the 
contingency so as to fix the amount of the claim on the basis of the 
contingency having happened on the da|^of the receiving order. The claim 
mnst be stated as on the day of the receiving order ; if when the proof 
is lodged the contingency has not happened, the amount of the claim must 
be estimated as accurately as possible; if the contingency happens befme 


(1) Williain’s Bankruptcy Practice, page 142. 
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the proof is lodged, that fact is pro ianto evidence of the true value of S« 
the claim as at the date of the receiving order, and there will, 
as a rule, be no difficulty in arriving at the amount of the claim ; 
if the contingency happens after the proof is lodged, audit appears that 
the amount at which the damages have been estimated is below the 
true value, the creditor will be allowed to amend his proof or lodge 
a fresh proof at any time during the continuance of the bankruptcy, but 
not so as to disturb prior dividends (1). 

L Deferred dower of a Mohammadan wife.'— The value of the 
deferred dower is incapable of being fairly estimated, as it is possible for 
it to become payable after a short or long period or perhaps never to 
become payable in the event of the wife predeceasing her husband and 
leaving no one (2). 

2. Alimony. — Under the English Law, future payments of 
alimony to be made by a husband under an order of the court are incapable 
of valuation, and do not therefore constitute a provable debt, the 
husband remaining liable for them, notwithstanding bankruptcy (3). The 
reasons for the rule were thus stated : 

** The power is given in consideration of the husband’s ability to 
pay, irrespective of his having any realized property, and it is a power 
to make him pay out of his earnings by means of his own personal 
exertions. That shows what this kind of alimony was intended to be 
by the legislature. A man s personal earnings after his bankruptcy do 
not go to his creditors. He keeps them himself notwithstanding his 
brankruptcy. He is as well able to pay alimony of this kind after bis 
bankruptcy as before.” For the same reasons arrears of alimony accru- 
ing due either before or after receiving order are also not provable (4). 

But a wife can prove in the bankruptcy of the husband for the value 
of an annuity under a covenant by her husband in his separation-deed, 
although she cannot maintain an action against her husband for arrears 
of the annuity accrued before or after the bankruptcy, notwithstanding 
that she has elected not to prove (5). In the case last cited the case of 
Linton v. Linton (6) was distinguished on the ground that there the 
claim was for alimony payable under an order of the divorce court. 

Under the Indian law, a Hindu woman’s claim for maintenance or 
residence has been held capable of valuation as much as an annuity which 
is admittedly provable in insolvency (7). The English case, Linton v. 
Linton^ was distinguished on the ground that there the money was to be 
paid out of the personal earnings of her husband but under Hindu law 
it is the estate which is sought to be charged. This statement of the 
law needs, with respect it is submitted, qualification. Under Hindu law 
the liability to maintain is sometimes a personal obligation unconnected 


(1) Ellis & Qo:b Trustee Dixon-Johnson, mi, 1 Oh. 342, per E 0. 

Lawrence, J. ^ 

(2) Mirm AH a Msi Qadari Khanam, A. I. R- 

774 ; Bughra Bibi n. Gaya Parshad, A. I* E. 1930 AIL 589 (i) : 123 1. 0. 
754, 

(3) Linton Linton, 15 Q. B- D. 239* ^ ^ rv « 

(4} Kerr. d. Kerr, 1897, 2 Q* B. 489 ; Me Hawkins, 1894, 1 Q. B. 2o. 
fe] Victor D. Victor, 1912, 1 K. B*. ML 
fe) 15 4 B. D.m 

(7j Mai Champa Official feecei w, Karachi, A. L E. 1938 mk 901 1 

16 Lab, 9; 149' 1 0498. ' 
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S. 34. 'With property while it is in some cases a personal obligation only to 
the extent to which the person under obligation gets property, In the 
former case it would appear that the English rule should be followed 
while in the latter case the claim for maintenance will be provable in 
insolvency. A future claim for maintenance in the latter class of cases 
might, if the court so declares, be held not provable on the ground that 
it is incapable of valuation. For instance, a Hindu wifes claim for 
maintenance against her husband is enforceable only so long as she 
remains chaste. Nobody can say or possibly guess the time when that 
condition may cease to exist. The grounds on which a Mohammadan 
wife’s claim for deferred dower has been held incapable of being properly 
estimated will equally apply to some cases arising under the Hindu law. 

Where the liability for maintenance arises under an order made 
under S. 488 of the Code of Criminal Procedure, 1898, it is not yet decided 
as to whether the arrears of such maintenance and the future claim to it 
are provable in insolvency or not. Under section 44 an order of discharge 
does not release the insolvent from such a liability. From that, however, 
it will not follow that this liability is not provable. An order of discharge 
does not release the insolvent from debts due to the Crown also. Yet 
it is not disputed that it is open to the Crown to prove in insolvency (1). 
For deciding the point we must, therefore, examine the nature of the 
liability itself. Firstly, it may be remarked that the liability is a personal 
one and is presumably intended to be discharged out of the personal 
earnings of the debtor. On this ground the liability becomes, on the 
analogy of English law, unprovable in insolvency. Again, the liability 
to pay maintenance depends upon a number of contingencies and its 
amount can be varied by the criminal court. This argument makes the 
analogy to English law closer still. All that can be said for holding 
that arrears of maintenance can be proved in i isolvency is that it has 
become an absolute liability and the debtor is personally responsible to 
pay for it. In other words, it becomes a debt in the real sense of the 
word. 

3. Annuities — An annuity for life is capable of being fairly 
estimated and is therefore provable even though it be contingent on the 
performance or non-performance of some act by the payee himself (2). 
Where the annuity is payable to a wife under a covenant by a husband 
in a separation-deed, it is provable, even though the liability is 
determinable if she should not lead a chaste life, or if the husband and 
wife resume cohabitation (3). 

4. Proof where debt is originally expressed in terms of foreign 
currency. — Where claims, sounding in debt or damages arising from a 
breach of contract or tort which were originally expressed in terms of a 
foreign currency, are sought to be enforced before the courts of this 

^country, they must, before they can be comprised in an English judgment, 
be reduced to and expressed in sterling. The violent fluctuations in the 
relative values of currencies prevalent since the termination of the Great 
War have made the date at which the conversion must be made a 


(1) S. 61 of the Act. 

(2) Mx p. Jackson, 27 L. T. 698 ; Sxp. Blakemore, 6 Ch, D, 372 ; Sxp. 

; ^xp. Nadeu, 1867, L. E. Gh. App. 670 s Mst. Champa 
149 f 0^ 693 Karachi, A. I E. 1983 Lah. 901 at page 903 : 15 Lab. § ; 

(3) ' JSxp, Neal, 1880, 14 Oh. D. 579. * ' . , ' ^ , 
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qestion of importance which has been before the courts in a number of a 34 

cases (1). The following principles are deducible from the decided cases : — 

L Where the claim is for breach of contracts the proper date for 
making the conversion is the date of the breach (2). 

2. ^ Where the claim is for damages arising from torts the appropri- 
ate date is the date when the injury was sustained (3)» 

3. Where the claim is for a debt payable in this country but 
expressed in terms of a foreign currency the conversion from that currency 
to sterling must be made at the rate of exchange ruling on the date 
when the debt becomes due and payable. 

4. Where the claim is for a debt payable abroad to a foreign 
creditor expressed in terms of the currency of the country in which the 
payment is to be made, the date of conversion is the date when payment 
was due (4). 

Rents and covenants under a lease — The future and contingent 
Hability of the assignee of a lease or a covenant to indemnify the lessee 
is provable, unless the lessee obtains an order of the court declaring the 
liability incapable of estimation *5). In ^HardyY. Fothergill (6), a lease 
for a term of fifty years contained a covenant on the part of the lessee to 
repair and yield up the demised premises in repair at the end of the term. 

The lessee assigned the lease for the residue of the term and the assignee 
covenanted to perform all the covenants in the lease and to indemnify the 
assignor in respect of any breach of the covenants. Eight years before 
the term expired the assignee filed a petition of liquidation by arrange- 
ment under the Bankruptcy Act, 1869, and obtained an order of discharge. 

The lessee was not scheduled in the debtor*s statement of affairs, and no 
notices were sent to him, and he tendered no proof in the liquidation in 
respect of the assignee’s possible liability at the end of the term upon his 
covenant to idemnify. After the term expired the lessor recovered damages 
against the lessee upon the covenants for repair. The lessee thereupon 
claimed an indemnity from the assignee in respect of his covenant to idem- 
nify. It was held that the claim of the lessee was barred by the discharge 
of the assignee. The ground for the decision was that the contingent 
liability on the covenant to indemnify was a debt p?H>vable in the liquidation 
unless an order of the court declared it to be a liability incapable of being 
fairly estimated. 

But the rule in Hardy v. Fothergill does not apply where the lessor 
is proving against the estate of the lessee in respect of an existing lease* 
in which case the lessor is not entitled to enter a claim for the whole of 
the rent and future obligations under the lease to the end of the term, but 
can only prove for the arrears of rent due to the breaches of covenant 
which have taken place up to the time of proof (7). If, however, the lessor 


fi) Williams* page 144. 

(2) Re. British American Continental Bank, Ltd., GoMsiieher and 
Penso^s Claim, 1922, 2 Ch, 575 : Be British American Continental Bank, Ltd.i 
Me Lisser and Rosenkranz’s claim, 1923, 1 Ch. 276. 

ip) S. S. Celia (Owners) v. S. B. Voltnrno (Owners), 1921, 2 A. C. 544. 

(4) In Be British American Continental Bank, Ltd., Credit General 
Liegeois^ Claim, (1922) 2 Ch. 589. 

(5) Hardy Fothergill, 13 App. Cas. 351, decided under S, 31 of the 
Act of 1869. 

(6) 1888, 13 App. Gas. 351. 

(7) Be New Oriental Bank Corporation, (1835) 1 Ch. 753, 
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is willing to treat the lease as at an end, he will be entitled to prove in 

respect of all the obligations in future of the lessee under the lease. (1) 
The liability on a covenant for payment out of the estate of the covenant- 
or after his death is provable in the bankruptcy of the covenantor (2). 

Second class of cases. — They can be sub-divided into : — 

1. Demands in the nature of unliquidated damages, which arise out 
of a contract or breach of trust ; 

2. Demands in the nature of unliquidated damages arising other- 
wise than by reason of a contract or a breach of trust. 

All claims for damages arising out of contract, however difficult 
it may be to ascertain the exact amount, are provable in insolvency. 
Claims in respect of forward contracts or demands in the nature of un- 
liquidated damages arising out of contract can be proved even though the 
due dates for the performance of the contracts have not arrived at the time 
of proof (3). Not only that, but as the amount of damages can be easily 
ascertained after the due dates have passed such a claim for damages 
can support a creditor's petition for insolvency (4). A covenant by a 
bankrupt to pay a sum of money at the request of A, and after his death 
at the request of the covenantee, with interest in the meanwhile creates a 
present provable debt to the covenantee if A concurs (5). There are how- 
ever certain liabilities arising out of contract which have an object other 
than the payment of money or which can be met by an injunction or a 
decree for specific performance. It is not clear whether these liabilities 
are provable in insolvency (6). In Hardy v. Fothergill (7), the Earl of 
Selborne said : *‘There may be contracts, such, for example, as a promise 
to marry (not broken), or a covenant not to molest, or not to carry on a 
particular trade within certain limits, etc., which on a fair interpretation 
of these words ought to be excluded as having a different object from the 
payment of money in any contingency ; although if they were broken a 
jury might award damages for their breach. I must guard myself against 
being supposed to lay down any rule applicable to cases of that kind, or to 
any others in which an injunction or specific performance would be the 
most proper remedy/* 

Liability to pay calls on shares of a company purchased by a bank- 
rupt is a liability which arises out of contract and is provable in insol- 
vency. 

An agent who brings about the relationship of buyer and seller is 
entitled to commission though the actual sale is carried out till after the 
insolvency of the seller, and he is entitled to prove for such commission (8). 
Damages for breach of a covenant to pay premiums entered into by the 
assured at the time of assigning a policy of insurance on his life are prov- 
able in insolvency (9). 


(1) Re Panther Lead Company, (1896) 1 Gh. 978. 

(2j Barnett d. King, (1891) 1 Gh. 4. 

(3) In re Moosaji Ismailji Lotia, 15 I. G. 825. 

(4) In the matter Dholan Das, A, I R. 1919 Hind. 1 : 56 L G 168. 

(5) Hxp, Stone, L. R. 8 Oh. 914. 

(6) llulla, page 288, 

(7) 1888, 13 App. Gas. 351, 360. 

(8) Re Beale, 1888, 5 Sforr. 37. 

(9) See Re Camming, 1929^ B. & C. R. 4. 
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A breach of trust, although it would afford a good ground for an S« 34« 
action in tort for unliquidated damages has been always, even without ex* 
press enactment, held to create a debt in equity (l). Sometimes the distinc- 
tion between a claim arising out of breach of contract and one arising out 
of breach of trust can be distinguished by a verj^ fine line of demarcation 
only. For instance may be quoted the English cases of Emm<i 8ilvef 
Mining Company Y. Grant (2) and Jack v. Kipping (3). In the former case, 
a financial agent and promotor of the plaintiff company had secretly receiv- 
ed from the vendors part of the purchase money of a mine, to acquire 
which the company was formed, and in an action to recover the amount 
so received, a specific sum was found due from him to the company. His 
affairs were then liquid ited by arrangement, and he obtained his discharge. 

It was held that the company were entitled to prove in the liquidation for 
the sum so found, as not being a demand in the nature of unliquidated 
damagesarising otherwise than by breach of contract, but that the debt 
having being incurred by fraud and breach of trust was not released by the 
order of discharge, and the defendant was therefore personally liable to 
pay to the company the whole debt, or so much thereof as had not been 
received under the liquidation. Jessel, M. R,, considered that the sum was 
not in the nature of unliquidated damages at all, because it was a sum 
received by the defendant for which he was liable to account, and that 
it arose from a contract by reason of which he was liable to account for it. 

The second case was one of fraudulent misrepresentation on the sale of 
chattel ; it was held that the damages for the false representation might 
be the subject of mutual credit, the false representation forming part of 
the contract. The scope of liabilities which arise'out of breaches of trust 
is very wide and for cases one should go to the Indian Trusts Act and 
other similar enactments. 

Again, there are certain liabilities which give rise to a claim for 
money, and which closely resemble contracts. S. 6^, 1. C. A., enacts that 
a party rescinding a voidable contract shall, if he has received any benefit 
thereunder from another party to such contract, restore such benefit, so 
far as may be, to the person from whom it was received. Accordingly 
it has been held that when a transfer by way of sale by the insolvent is 
annulled as fraudulent, but it is found that tjje alienee paid a sum of 
money towards the satisfaction of a prior decretal debt, the alienee may be 
allowed to prove in insolvency as an unsecured creditor to the extent of 
the prior debt discharged by him (4). Where a transfer by a Mohamaden 
husband in favour of his wife ostensibly for Rs. 25,000 in lieu, of her dower 
debt was declared as fraudulent in the insolvency of the husband, it was 
held that it was open to the wife to prove the true amount of dower due to 
her (5). Reference may also be made in this connection to section 42, sit- 
section (2) Bankruptcy Act 1914, which deals with the avoidance of certain 
settlements but leaves unaffected the persons entitled under the covenant 
or contract to claim for dividend in the settlor*s bankruptcy. Similarly 
In cases of contracts which are discovered to be void or which become 
void, any person who has received any advantage under such an agreement 

(1) Green, 2 D. & C, 113 ; Exp, Smith, 2 M. D. & D. 113 ; Exp, 
Wesfcootfc, L. E. 9 Oh. 626 ; Euima Silver Mining Co., d. Grant, 17 Ch. D. 122. 

(2) 17 Oh. D. 122 

(3) 9 Q. B. B. 113, followed in Filly u Bowman, Ltd, (1910) 1 K. B. 

745. 

(4) Amir Chand u Manohar Lai, 141 1. A. I, R. 1933 Lah. 211. 

(5) Umrao Begam d. Ahmad AUkhan, 20 i/G. 64L 
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s 34 or contract is bound to restore it to the person from whom he had 
received* 

Again, there are certain relations which resemble those created by 
contract. They are dealt with in sections 68 to 72 of the Indian Contract Act 
Under section 68 a claim for necessaries supplied to a person incapable of 
contracting on his own account can be realised from the property of such 
incapable person. It thus appears that in the bankruptcy of a person a claim 
for the value of supplies made to him while be was minor can be proved. 
Under S. 69, I. C. A,, a person who is interested in the payment of money, 
which another is bound by law to pay, and who therefore pays it, 
is entitled to be reimbursed by the other. The rule may be iliustrated 
by a decided case, A purchased certain villages from the insolvent 
One of the covenants of the transaction of sale was that if the vendor’s 
title was found to be defective and thereby the vendee lost any of the 
properties purchased by him, the vendors would be liable to refund the 
proportionate value o\ such property ; and to secure the liability the 
vendors specifically charged other three villages, Birgadia, Birha and 
Bikhari. Subsequently the two last mentioned villages were sold by the 
insolvent to one Doctor Ganga Sahai. On a claim by the neice of the 
insolvent the vendee lost a one-eighth share in some of the villages which 
he bad purchased. Thereupon the vendee made a claim by notice on 
Doctor Ganga Sahai as the purchaser of the villages charged with the 
liability for making good the loss sustained by him by reason of the 
claim of the insolvent's neice. Dr. Ganga Sahai complied with the 
demand and satisfied the charge which existed on the villages of Birha 
and Bikhari by payment of Rs. 10,000 to Seth Brij Bebari Lai (the 
first purchaser). It was held that Ganga Sahai was interested in the 
payment of Rs. 10,000 to Seth Brij Behari Lai and that by virtue of 
section 69 it became a debt due from the insolvent and was therefore 
provable in insolvency (1). 

Damages for tort. — Demands arising otherwise than by reason of 
a breach or contract or breach of trust are not provable in insolvency. 
But if the demand arises from a contract, it is none the less provable, 
because the action for the demand might properly be shaped in tort, 
e. g., action against carriers, or action against bailees to recover the pledge 
after the determination of the bailment, which might be either in trover 
or assumpsit (2), In such cases a person has his election of two remedies, 
and may bring either trover or any other action, the possibility of his 
electing to bring an action in trover shall not prevent his proving his 
debt if he would waive the tort (3). The claimant, however, in such cases 
is put to his election between his remedies and he will be allowed to 
prove only if he waives the tort. Thus a patentee was held entitled to 
prove for the amount of profits made by an infringement of his patent 
as money had and received (4). A claim in tort ceases to be unliquidated 
if it. has been settled by agreement or a decree has been obtained in 
respect of it before the date of adjudication. Thus in an English 
case proof was allowed for promissory notes given by way of compromise 
of an action for seduction (5). So damages awarded to a petitioner in a 


2M. 


(1) Ganga Sahai u. Shiam Sunder Lai, A. I. R. 1930 Oudh 266 : 127 L 0. 

(2) Johnson a Spiller, (1779) Doug. 168, per Buller, J, 

(3) Barker t?. Norton, 6 T. B. 693, per Lord Eenyon, 
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(5) Mosp. Mumford, 15 Yes. 289. 
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divorce suit in order to be paid into court have been held to be a provable S* 34. 
debt though they would not support a bankruptcy petition (1). In an 
action of detinue, where the plaintiff had obtained a verdict for damages 
in default of the defendant returning the goods to him, and before he 
had issued execution, the defendant became bankrupt, it was hdd that 
the trustee in bankruptcy, being ready to give up the goods, the pteimtiff 
could not prove as a creditor for the amount given by the verdict- mmte 
until execution should be issued the property in the goods remairred r3 
him (2). This matter is fully discussed under section 9 as well. 

Third class of cases. — It is provided by sub-section (2) that all debts 
to which the debtor is subject when he is adjudged an insolvent, or to 
which he may become subject before his discharge by reasoi of any 
obligation incurred before the date of such adjudication are provable 
debts. It means that if the debt was contracted before the order 
of adjudication, it should be subsisting and enforceable at law on 
the date of adjudication and if the liability to pay 
arises after the order of adjudication it must have arisen 
by reason of an obligation incurred before the date of such adjudi- 
cation. The leading English case on the corresponding provision of the 
British Act is Exp, Ross (3). There it was held that in bankruptcy a 
debt does not become barred by lapse of time if it was not so barred 
at the commencement of bankruptcy. This case has been followed in 
subsequent cases (4). These cases were distinguished by the Court of 
Appeal in re Benzon (5) ; it was pointed out that the principle laid down 
in kx parte Ross would apply only if the question arose in bankruptcy 
proceedings and not in any other proceedings. As a general rule the 
principle that once limitation begins to run, it continues to run mil 
apply to proceedings other than insolvency proceedings. 

The English case of Ex parte Ross has been followed in cases 
decided under the Indian law (6). In the Calcutta case Baranashi Koer 
V# Bhabadeb Chatterjee^ Mukerji, J. said: — 

“It is well settled that a debt barred by the statute of limitation is 
not provable in bankruptcy proceedings. But it is equally plain that the 
bar of time ceases to run (or to further run) after adjudication as the 
effect of the bankruptcy is to vest the property d! the bankrupt in the 
trustee for the benefit of the creditor and all personal remedies against 
the bankrupt are also thereafter stayed. This principle is deducible from 
the provisions of the Provincial Insolvency Act, 1907, which make it 
impossible for a creditor to take proceedings in execution after the 
adjudication order has been made and during the pendency of the insol- 
vency proceedings.*’ 


(1) Exp, Mairhead, 2 Ok. D. 22 ; Be k Debtor, (1929), 2 Oh. 140. 

(2) Me Search, L. R. 10 Cii. 2S4. 

(3) 2 GL & ,L. 330. 

(4) Exp, Dewdney, 15 Ves. 479; Be Crosley, 35 Cli. D. 2B6 ; Exp, 
Lancaster Banking Corporation, 10 Ch. B, 776, per Bacon, 0. J. 

(5) (1914) 2 Ch. 68. 

(6) Sivasubramania Pillai v. Theethiappa Pillai, 75 L C. 572 : 47 Mad. 
120: A. I. R. 1924 Mad. 163; Barinaslil Koer Bhabadeb Ohatterjee, 
A. L B. 1921 Cal. 456: 66 I. 0. 758 ; Damodar Das v, Hamidnl Rahman, 98 
I. 0. 74 : 2 Luck 261 : A. L B. 1926 Oudh mi 
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Now it may be taken as settled law that the point of time by 
reference to which the question as to whether the recovery of a debt is 
barred by time or not should be determined is the date of adjudication. 
If the recovery of the debt was not barred on the date of adjudication 
the debt is provable under the Act (1). 

Accordingly it has been held that a debt contracted after the pre- 
sentation of the petition and before the order of adjudication is provable 
in insolvency (2). And it has also been held that a debt incurred after 
adjudication is not provable under the Act (3). Where the liability arises 
after the order of adjudication, to make it provable it must be proved 
that it accrued by rerson of an obligation incurred before adjudication (4). 
The above principle was applied in a Calcutta case (5), arising under the 
Act 3 of 1907 under somewhat unusual circumstances. The case 
illustrates the rigour of the rule. The facts in that case were as 
follows : — 

After being adjudicated insolvents, the applicants proposed a scheme 
for composition which was rejected by the district judge. They sub- 
sequently represented to the court that majority of the creditors had 
accepted from them one halt of their respective dues in full satisfaction 
of their claims as .suggested in the scheme for composition. These 
creditors subsequently filed petitions in the court stating that they had 
been induced by false and fraudulent misrepresentations of the insolvents 
to accept from them half of the principal sum due to them and prayed 
that on payment by them into the court of the said sums they should be 
permitted to prove their claims. On these facts it was held that in 
view of the provisions of sections 28 and 38 of Act, these transactions 
could not be recognised in insolvency proceedings and the petitioning 
creditors were entitled to prove their claims as they stood on the date of 
adjudication. 

Can a debt barred by time on the date of adjudication but 
subsisting on date of presentation of application be proved? — 

The question was answered in the affirmative by a Division Bench of 
the Lahore High Court in Nizam v. Babu Ram (6). It was contended 
for the insolvent appellant that sub-section (7), S. 28, P. I. A., 1920, does not 
govern section 34 of Ahe Act. The learned judges, in overruling this 
contention, made the following observations : — 

“The learned counsel for the respondent rightly pointed out that 
the contention put forward by the learned counsel for the appellant, if 


(1) Syecl liaz Hussain v. Lacliman Das, 75 1. 0. 790 : A. 1. R. 19^4 Oudh 
351. 

(2) Jamshotlji Pramji u. Pe.stonji, 141 I. C. 436 : A. I. R. 1932 Bom. 511 ; 

K. N. K. I. Chetty v. Ba Tin, 61 I. 0. 640 : A. I. R. 1919 L. B. 1. 

(3) Ktillu i). Agha 8alim, 891.0.92.3: A. I. R. 1925 Oudh 668; Kuer 
Belmilal v. K.ilka, 67 1. 0. 549: A. L R. 1922 Oudh 73; Palri Venkato 
Srinivasa Rdo 0 . Becretary of Ktate, A. I. R. 1935 Mad. 931: 58 Mad. 1014: 
157 I. 0. 1007. 

(4) Bisram ®. Ram Obander Mai, 123 I. 0. 252 : 52 AIL 439 : A. I. R. 

1930 All 104; Official Trustee of Bengal u. Kessin Gopal Behaai, A. I. R. 

1930 OaL 459 ; 134 I. 0. 91 : 57 OaL 1210. 

(5) Beharilal Sikdar «. Harsukh Dos Oaakmal, A. I. R. 1921 Oal. 376 ; 
61 I. 0. 904. 

(6) A. I. E. 1933 Lah. 6^ : 14 Lab. 730 ; 143 1. 0. 175. 
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corrects would reduce the whole position to absurdity. For instance, a S. 
creditor*s petition may become wholly infructuous, if the debtor succeeds 
in delaying the proceedings sufficiently long so that his debts become 
time-barred before the date of adjudication. When a creditor files a 
petition, he has to enter all his debts therein, and the question whether 
the debts are due and the debtor is able to pay them becomes 

^^sub‘Sudice' between the parties. Again, even according to the 
argument of the learned counsel for the appellant, sub-section (7). 
Section 28, at least governs the whole of that section. Now, sub- 
section (2) of that section lays down that, on the making of an order 

of adjudication the property of the insolvent vests in the court or the 
receiver and no creditor has any remedy against his property or can 
institute any suit or take other legal proceedings except with the leave of 
the court during the pendency of the proceedings. By virtue of sub- 

section (7), this vesting of the property and the consequent disability of 
the creditor to sue would seem to take effect from the date of the petition 
in cases wherein an adjudication order is granted. Consequently, even 
according to the argument of the learned counsel, it would seem logical 
to hold that the statute of limitation does not affect in such cases those 
debts which are within time on the date of the petition.’' 

According to this view, an order of adjudication should mean the 
date of the presentation of the petition for purposes of seeing whether a 
debt is provable in insolvency or not. If it be so, it at once follows that 
a debt contracted after the date of presentation of the petition and before 
the order of adjudication is not provable in insolvency. 

This proposition has, however, not been accepted as" 
correct in a Burma case (l). There a debt, contracted after 
the presentation of the petition and before the '[order of adjudication, wa^ 
sought to be proved. The learned district judge held that the words 
^'before the date of such adjudication*’ in section 28 (S. 34) should be taken 
to mean the date of presentation of the petition, having regard to the terms 
of S. 16, Sub-S. 60 (S. 28 (7), P. I. A., 1920,) which provides that an order 
of adjudication shall relate back to and take effect from the date of present- 
ation of petition on which it is made. The Chief Court disagreed with the 
view and accepted the appeal. Their observations wip bear quotation to 
show the other side of the argument 

The learned Judges remarked as follows : — 

“In support of this view, it is pointed out that In other ^ 
sections, e. g., sections 14 and 38, the term *‘date of the order 
of adjudication” is used, and we are asked to infer that the date 
of the adjudication must be a different date We are unable to accept 

this view. The plain meaning of the term *date of such adjudication’ 
is the date on which the adjudication is actually made, and the provisions 
of section 16, clause (6) do not go so far as to require that any such adjudi- 
cation should be antedated. Section 38 protects bona fide transactions 
up to the actual date of adjudication and it appears to us that such 
transactions are proveable under section 28, A comparison with the 
corresponding sections of the Presidency-towns Insolvency Act lenda 
support to this construction. Section 46 of that Act contemplates that 
creditors can prove debts incurred after the presentation of the insolvency 
petition, and before the date of the adjudication, unless the creditor had ' 
notice of the presentation of the petition. The purpose of S. 16, 
Sub-S* (6)^ P. L A., is the same as that of S. 51, P-t L A., namely, to 
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S 34 provide tof the vesting of the insolvent’s property in the receiver or 
‘ ’ assignee, as from the date of presentation of the petition, or other act of 

insolvency. We see no reason to hold that in case of the Provincial 
Insolvency Act, any more than in the case of the Presidency-town Insol- 
vency Act. it was intended to debar creditors from proving debts not 
invalidated by other provisions of the Act.” 

The view of the Burma Chief Court finds support in a recent judgment 
of the Bombay High Court (1), though there no reference was made to the 
Burma ruling. There the question was as to whether a debt contracted 
after the date of the presentation of the petition and before the order of 
adjudication isproveable in insolvency or not ; and reliance was placed on 
the argument that section 34 (2) should be read with section 28 (7) of the 
Act. The contention was overruled and Rangnekar, J, defined the scope 
of section 28 (7) in the following words : — 

‘‘The section gives legislative sanction to the well-known doctrine of 
relation back and what it means is that the title of the receiver relates back 
to and commences at the date of the presentation of the petition on which 
the order of adjudication is made. The result of the application of the doctrine 
is merely this that the receiver is deemed to be the owner of the property 
from the date of the presentation of the petition, and as such he is entitled 
to impeach all dealings of the debtor even prior to the date of the adjudi- 
cation unless the same are protected by section 55 of the Act. The 
further result is that the debtor cannot, after the date of his insolvencyi 
that is, the date of the presentation of the petition, enter into any tran- 
saction in respect of his property which will bind the receiver. The next 
point is that the whole of section 28 deals with the question of the pro- 
perty of the insolvents and that is clear from the language of the section. 
It will thus be seen that the section has nothing to do with the debts 
provable in insolvency and that that subject is dealt with in section 34 (2)7* 

In a Madras Full Bench case it was assumed that the debt must not 
be time barred on the date of adjudication. The facts were : The insolvent 
owed the creditor money on a pronote and the last day of limitation for filing 
a suit was 20th October, 1928, which was a holiday, 2 1st October was also 
a holiday, and on 22nd October the debtor was adjudged insolvent. It 
was held that the debt was provable in insolvency as a suit could have 
been filed to recover it in the ordinary courts on 22nd October, (the date 
of the order of adjudication) by virtue of section 4, Indian Limitation Act 
(2). But the Lahore view has been followed, though not without much 
hesitation, by the Madras High Court in another later case (3). The Bombay 
High Court has also adopted the same view in a very recent case (4). 

The above lengthy quotations have been given to enable the reader 
to judge for himself as to which view is correct. It is unfortunate that the 
Burma and the Bombay rulings were not cited before the learned judges of 
the High Court of Lahore. If the scope of section 28 (7) is not confined 
in the manner indicated in the Bombay ruling and if the words "‘date of 
order of adjudication * wherever they occur in the Act are to be antedated 

(1) Jamshedji !ramji v. Pestonji, 141 1. C. 466 : A. I. R. 1932 Bom. 611. 

65 Mad. 630 : 136 I. 0. 822 : A. 1. R. 1932 

Mad. 287 (F. B.) 

,, , (3) Subramania Iyer v. Meenakshisundaram Chettiar, A. I. R. 1987 

Mad. 577. 

T, Official Assignee, Bombay, A. I. R. 1986 

Bom. 130 (Bnghsii case-law discussed and relied upon). 
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so as to mean the date of the petition very startling results will S. 34. 
follow. Again, it is very doabtful that the disability of the 
creditor to bring a suit under section 2S (2) arises from the date of 
the petition. If that were so, section 29 and section 78 will have to be 
read in a manner which, it is submitted, was never intended by the legis- 
lature. The amendment of section 53 by the legislature does not go against 
the Burma and Bombay view. Section 53 deals with transfers and the 
doctrine of relation back will apply by virtue of section 28 (7) even on the 
view of its scope taken in the Bombay ruling. As it is, the trend of deci- 
sions is in favour of the Lahore view, ’which may be taken to be the law at 
present 

Past and future claims for rent.— It is clear that arrears of rent 
which have become due before the order of adjudication are proveable in 
insolvency. Future claims for rent which accrue alter the date of order of 
adjudication are provable only if they arise by reason of an obligation which 
the debtor incurred before the date of such order (i). In the 
Calcutta case no antecedent obligation was found as a fact. The 
obligation to pay rent is distinguishable from the obligation to pay 
the arrears of rent claimed. The arrears arose after the date of adjudi- 
cation. The liability to rent was based on the previous contract of ten- 
ancy ; but the obligation or liability to pay the arrears did not arise till 
after the adjudication was made. Arrears of rent so due stand on the same 
footing as rates, taxes, wages or salaries of servants which become pay- 
able after the order of adjudication (2). 

It is provided by schedule 2, rule 22, Pt. L A., that when any rent 
or other payment falls due at stated periods and the order of adjudication 
is made at any time other than one of those periods, the person entitled to 
the rent or payment may prove for a proportionate part thereof iipto the 
date of the order as if the rent or payment grew due from day to day. 

This rule is not contained in the Provincial Insolvency Act, but the same 
principle will apply. 

Fourth class of cases. — The fourth class of cases embraces ail 
debts which are not provable by the general policy of the law. The test 
is whether the debt could have been recovered in an action against the 
insolvent had he continued solvent. If the debt dhiinot be enforced by 
action it is not provable. These debts may be divided into the following 
classes 

1. Debts which are not enforceable tmdet the general law. 

S. 23, 1. C. A , declares void a contract the consideration or object of 
which is forbidden by law ; or is of such a nature that, if permitted, it 
will defeat the provisions of any law ; or is fraudulent ; or involves or 
implies injury to the person or property of another ; or is regarded by the 
court as immoral or opposed to public policy, Under section 25, an 
apeement without consideration is void, subject to a few well-defined 
exceptions. Similarly the description of void agreements is to be found 
in Ss. 24 to 30, L C. A. It is beyond ibe scope of this work to notice all 
the cases which have arisen under those sections. To the class of void 


(1) Official Trustee of Bengal u Kissea Gopal Behani, A. L fi. 1930 
CaL 469 : 134 I. G. 91 : 57 CaL 1210 ; Sundar Uass u. Official Receiver, A. I. R. 
1937 Lah. 790 ; See also Kuor Beharilal v. Kalka, A. I. R. 1922 Outlh 7B : 
67 L 0. 649. 

(2) Kuer Bohari L'll ‘V* Kalka, A. 1. R. 1922 Oaclli 73 t 67 I, G. 549, 
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S. 34. agreements mentioned in the Indian Contract Act may be added agree- 
ments which have been declared by special enactments to be anenforce- 
able or which have been so declared by a court on general principles of 
law. By way of illustration, it may be mentioned that where a contract 
is entered into for perpetrating fraud and a fraud is actually carried out, 
no action in respect of it lies. 

2. Contracts against the policy of the bankruptcy laws. An 
agreement by the debtor to pay money to a creditor to induce him not to 
oppose his discharge is illegal (1). A secret agreement to give preference 
to a creditor in a composition deed disables that creditor to prove even 
for his original debt which by the terms of the composition he has released. 
In such a case the release is absolute, but the condition, being tainted 
with illegality, is void (2). A liability arising out of an agreement which 
is in fraud of the other creditors is not provable (3). The holder of a 
bill which in its initiation was a fraud on the bankruptcy law and the 
holder knew or ought to have known when he took it that such was the 
fact cannot prove (4). 

3. A debt barred by limitation cannot be proved (5). 

Other miscellaneous liabilities considered.— (ai) Costs —The law 
as to proving for costs was stated in Re British Goldfiel is of West 
Africa (6', in the following terms : — “If an action is brought against a 
person, who afterwards becomes bankrupt, for the recovery of a sum of 
money, and the action is successful, the costs are regarded as 
an addition to the sum recovered and to be provable if that is provable, 
but not otherwise If the action against a person who becomes bank- 

rupt is unsuccessful, no costs become payable by him or out of his estate, 
and no question as to them can arise. But if an unsuccessful action is 
brought by a man who becomes bankrupt, then if he is ordered to pay 
the costs, or if a verdict is given against him, before he becomes bankrupt, 
they are provable. On the other hand, if no verdict is given against him 
and no order made for payment of costs until after he becomes bankrupt 
they are not provable. In such a case there is no provable debt to which 
the costs are incident and there is no liability to pay them by reason 
of any obligation incuried by the bankrupt before bankruptcy nor are 
they a contingent liability to which he can be said to be subject at the date 
of his bankruptcy*’ (7). 


„ Thomson, (1890) 24 Q. B. D. 742 ; Naoroji «. Kazi Sidick 

Mirza. (1896) 20 Bom. 636. 

■nu-iv® ^ ^ E- 866 ; Ex parie 

Phillips, (1B88) 36 W. E. 567. 

(3) Be Myers, (1908) 1 K. B. 941. 

0 - Gordon, 2 App. Gas. 616, on appeal from jBe Gomersall, 1 


(5) Ex parte Bewdney, (1808) 15 Ves. 479 : 33 E. E. 886 : 149 E. E, 670; 
|h;parfe Eoffey (1815) 19 Ves 4^ : 34 E. R. 590 : 2 Rose. 246 ; Baranasfai 
Koer V. Bhabadeb Chatterjee, 66 I. 0. 768 : A. I. R. 1921 Oal. 466 ; Gustesn 
Behram a Bhagwandass, IM I. C. 1161 : A. L R. 1931 Bom. 554 : 55 Bom. 
649, (Oosts of an apphcation for leave by a non-creditor to sue the official 
assignee under an order passed after adjudication of the mortgagor are not 
proYableJ. 

(6) (1889) 2 Oh. 7. 

1937 MLiT25^^^“ Marreddi Seshireddi OffipM Receiver, Guntur, A. I, R, 
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Where a remand order passed before the order of adjudication S* 34. 
provides that the costs of the first trial should abide the event of the new 
trial and the judgment is pronounced after the new trial after the order 
of adjudication^ the costs of the first trial are not provable in Insolvency^ 
by reason of any obligation incurred before the order of adjudication (ij. An 
order on an interlocutory application making the costs of it costs in the 
action does not give rise to a provable debt. The trustee may require 
satisfactory evidence that the claim for costs is genuine even though the 
bankrupt may have covenanted to pay the amount* A person entitled 
to enforce against the bankrupt payment of any costs by process of con» 
tempt can prove for the amount payable under the process, subject to 
ascertaining the amount by taxation l2). Costs under an award delivered 
before bankruptcy are provable. 

In a suit for partition brought by the younger brother of the debtor 
against the debtor and A, the debtor was adjudged insolvent during the pen- 
dency of the partition suit and after his adjudication the decree in the parti- 
tion suit was passed against the defendants with costs. A then filed a suit 
against the official receiver in insolvency claiming half the amount of 
costs which he had paid. It was contended on behalf of the defendant 
that the suit could not lie as leave was not obtained from the court to file 
the suit. It was held that the suit being one for partitions the debtor was 
under no obligation, contingent or otherwise, towards A before the decree 
in the partition suit. The obligation arose when the order for costs was 
made in the decree in the partition suit subsequent to the adjudication of 
the debtor as insolvent. The amount of costs was not, therefore, a debt 
provable in insolvency. No leave of the court to file the suit for recovery 
of half share of such costs was necessary before the institution of the suit 
as required by section 28 (2) of the Act (3). 

ih) A creditor became a party to, and was a trustee under, an 
assignment for the benefit of creditors which contained a release. After- 
wards, a receiving order was made against the assignor on a petition 
presented by a creditor, who refused to sign the deed, founded on the 
execution of the deed as an act of bankruptcy. It was held that the 
creditor was entitled to prove in the bankruptcy, on the ground that the 
intention was that the deed was not to operate in case of bankruptcy, 
and that the release was to hold good only in case the consideration for 
which it was given should hold good (4). 

(c) Where in an action against trustees for a breach of trust a 
sum is certified to be due from the defendants to the plaintiff, and the 
plaintiff accepts a payment from one of the trustees by way of compro- 
mise in respect of his liability, such acceptance does not discharge the 
other trustees pro tantOi and the plaintiff may prove in the bankruptcy 
of that other for the full amount certified without giving credit for the 
payment under the compromise (6). 

(d) A debt arising upon a voluntary bond may be proved for 
equally with debts for valuable consideration, unless steps have been 


fi) JSe a Debtor, 1911, 2 K. B. 652. 

(2j Williams, page 147. 

(S) Marreddi Seshireddi OflScial Beceiver, Guntur, A. I. E. 1937 Mad. 
725. 

(4) Jie Stephenson 1 20 Q. B. D. 540* 

(5} Edwards 0 . Hood— Barrs, (1905') 1 Cfa. 20. 
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annulment of adjudication. 


S. 35. taken by the official assignee or receiver to set it aside as fraudulent 
against creditors (1). 

(e) A debt due from a deceased can be proved in the insolvency of 
the deceased's legal representatives in whose hands his properties have 
passed (2). In a Nagpore case (3) an opinion has been expressed that the 
words ^‘obligation incurred” in the section refer to an obligation incurred 
by the insolvent himself* The actual case was decided on another point* 
It is difficult to reconcile this opinion with what has been held in the 
Madras case cited above* 

if) The true owner of goods entrusted to the bankrupt for sale 
and in his possession at the commencement of bankruptcy in such 
circumstances that they pass to the trustee under the reputed owner- 
ship section has been held by the Court of Appeal to be entitled to 
prove for the value of the goods (4), The ground of the decision was, 
shortly, that the bankrupt’s suffering an act which prevented him from 
fulfilling the obligations imposed on him by the contract of bailment 
was a breach of that contract. 

(g) A debt which arises out of a contract which by the law of 
the country where the contract was made could not be enforced 
against creditors may nevertheless be provable in England, since, 
in such a case, it is not the existence of the debt, but only the 
remedy, which is in question, and that must be determined by the law 
of the country where the bankruptcy takes place (5). 

(h) It is the debt due in equity which is in all cases provable. 
Thus in the case of bonds, it has always been held, that it is the debt 
due in equity which is provable, and not the penalty (6). So, in the 
case of contracts containing a penalty clause, only the actual damage 
sustained can be the subject of proof (7). 


Annulment of Adjudication, 


Power to annul ad- 
judication of insol- 
vency. 


35 . Where, in the opinion of the Court, a debtor 
ought not to have been adjudged 
Insolvent, or where it is proved to 
the satisfaction of the Court that the 
debts of the insolvent have been 
paid ill full, the Court shall, on the application of the 
debtor, or of any other person interested, by order in 
writing, annul the adjudication and the Court may, 
of its own motion or on application made by the 
receiver or any creditor, annul any adjudication made 
on the petition of a debtor who was, by reason of the 


1038 


n Be Coates, (1802J 9 Slorr. 87. 

2) Official Eeceivor, Tinnevolly «. Krishna Pillai, A. I. E. 1935 Mad. 
159 I. 0. 88. 


(3) Keshoram v. Govind Eani, A. I, E. 1923 Nag. 142 : 68 I. C. 340. 

(4) Be Button, (1907) 2 K. B. 180. 

(5) Exp. Melbourne, L. R. 6 Ch. 64 

(6) Exp. Maclean, 2 M. D . & 30. 564 ; Exp. Mdgeon, 4 Dea, 217. 

(7) Exp. Cappers, 4 Ch. D. 724. 
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provisions of sub-section (2) of section 10, not entitled S. 35. 
to present such petition. 

History. — The section reproduces section 42 (l) of the Act of 1907. 

The words beginning from **and the court may”— till the end of the 
section were added by section 5 of the Provincial Insolvency (Amend- 
ment) Acts XI of 1927. The reasons for this amendment have been 
fully stated in commentary under section 10. The words * or where a 
composition or scheme has been approved by the court under section 27,” 
which occurred in the old section have been omitted in the present 
section, the reason being that the present Act has made different provisions 
in regard to compositions and airangements from those existing in the 
old Act. 

Analogous law. — The corresponding provision, S, 21, P-t. L A., 
runs as follows : — 

‘*21. (1) Where, in the opinion of the Court, a debtor ought not 

to have been adjudged insolvent, or where it is proved to the satisfac- 
tion of the Court that the debts of the insolvent are paid in full, the 
court may, on the application of any person interested, by order annul 
the adjudication and the Court may, of its own motion or on application 
made by the ofScial assignee or any creditor, annul any adjudication 
made on the petition of a debtor who was, by reason of the provisions of 
sub-section (2) of section 14, not entitled to present such petition. 

“(2) For the purposes of this section, any debt disputed by a 
debtor shall be considered as paid in full, if the debtor enters into a 
bond, in such sum and with such sureties as the Court approves, to pay 
the amount to be recovered in any proceeding for the recovery of or 
concerning the debt, with costs, and any debt due to a creditor who 
cannot be found or cannot be identified shall be considered as paid in 
full if paid into Court/’ 

This section is, except for some minor verbal alterations, is a 
reproduction of sections 35 (1) and 36, B. A., 1883, and sections 29 (1), 4, 

B. A., 1914. The most important difference between the wording of the 
present section and the section of the Presidency -towns Insolvency and 
British Bankruptcy Acts is that under the former Act the court has no 
discretion to refuse to annul an adjudication if the conditions laid 
down in the section are complied with. Under the latter Acts the 
court has that jurisdiction. Sub-section (2) of S. 21, P*t L A., is not 
reproduced in the Provincial Insolvency Act, but the same principles, it 
seems, will apply to cases under the Provincial Insolvency Act. 

Scope —This is the first of the series of sections which deal with 
the annulment of adjudication of insolvency. It presupposes that there 
has been an order of adjudication. Where, therefore, the application for 
insolvency was dismissed under section 25 (1), no question of annul- 
ment arises and there can be no order of annulment under section 35 
U). The section provides that the court shall annul an adjudication 
of insolvency if any om of the following conditions is satisfied : — 

L where in the opinion of the court a debtor ought not to have 
been adjudged insolvent ; 


(1) Bali Earn n. Supadasa, 121 1. C. 55 : A. I. E. 1931 Fag. 109. 
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S. 35. 2. where it is proved to the satisfaction of the court that the 

debts of the insolvent have been paid in full ; or 

3. where the adjudication was made on the petition of a debtor 
who was, by reason of the provisions of sub-section (2) of section 10, not 
entitled to present such petition. 

If any one of the above conditions is established, the court shall 
annul the adjudication. It is in regard to the power of the court to refuse 
an annulment that the Provincial Insolvency Act mainly differs from 
the Presidency-towns Insolvency Act. 

Where the debtor ought not to have been adjudged insolvent.— 
The occasions for exercising the power of annulling the adjudication 
under the Provincial Insolvency Act on the ground that it ought not 
to have been made appear to be even more restricted than under the 
Presidency-towns Insolvency Act. The provisions and procedure of the 
Provincial Insolvency Act are different from those of the Presidency- 
towns Insolvency Act and dealing with such questions under the Pro- 
vincial Insolvency Act, the Privy Council case of Chhatrapat Singh 
Dugar V. Khamg Singh Laohhmi Ram (1> should be borne in mind. 
It cannot, therefore, be said within the meaning of the section that a 
person ought not to have been adjudged insolvent where the petitioner 
had fulfilled all the conditions required by the Act to enable him to 
present a petition (2). Thus the grounds for annulling an adjudication 
and for refusing an order of adjudication are the same. If the court 
acts under this section for reasons that would not have prevailed under 
section 15 for refusing the adjudication, then an order annulling the 
adjudication for the same reasons must be bad (3). We have seen 
already as to when an order of adjudication must or must not be made. 
The same principles will apply when an application for annulling 
the adjudication is made. 

An order for annulment of adjudication can be made only upon 
proof of the existence of one or more of the circumstances specified in 
sub-section (l) of S. 42, P. I. A., 1907. The section is moulded on 
section 25 of Statute 45 and 46, Viet, Chap. 52 ; with reference to the 
latter provision, it has been ruled that the court has no power to annul 
otherwise than in exercise of the authority vested in it by statute (4). 

We proceed to note some cases : — 

1, Where the order of adjudication was accompanied by directions 
to the debtor who was a public officer that he should deposit into court 
Rs. 25 a month, failure to comply with the condition is not a ground 
for annulling adjudication because the condition annexed thereto was 


fl) A. I. R. 1916 P. 0. 64 : 44 Cal. 535 : 44 I. A. 11. 

(2) Alaraelumangthayarammal v. T. S. Baluswami Ohetty, A. I. R. 
1928 Mad. 394 : 108 1. G. 208. 

(3) Beharilal Sahu v. Juther Mai, A. I. E, 1916 Patna 181 : 38 1. C. 822 ; 
Shexa ®. (ianga Ram, 37 I. 0. 214 : A. I. E. 1917 Bah. 11^ 

(4) ire re Gyll, Exparte Board of Trade, 1888, 5 Mpr. 272 ; M Bison 
and^ Caries, 5 Mor. 291 ; In re Hester, 1®, 22 Q B. D. 632 ; In re Paipter, 
1905, 1 Q. B. B. 85, It may be inpidenially noted that a ooatrary view 

and wider powers cl^fe^d for the qoufet under ijhe etetiuto 
ef ia)9 Iw Bwon, t. J.,-in.ihe tsmM * Ex parte .Ashworth, In re Hoare, 
1874, 18 Eq. 705, 
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imposed without jurisdiction and was therefore not binding on the S« 35 . 
insolvent, 

2, Omission to make a true statement as to property is not a 
ground for refusing adjudication or for annulling adjudication once 
made (1), 

3, Absence of available assets is no ground either for refusing an 
order of adjudication of an insolvent or for annulling the adjudication 
once made (2). 

4, An order adjudicating a person insolvent cannot be annulled 
for failure to deposit costs of publication under section 30 (3). 

5, The facts that the debtor was found to be dishonest in his 
dealings* and that he was entering recklessly into transactions or incurring 
debts which he never hoped to pay do not furnish grounds for dismissing 
an insolvency petition and are consequently no legal grounds for annull- 
ing adjudication (4). 

6, The facts that the insolvent’s conduct has been dishonourable 
or dishonest or fraudulent or that he is a scoundrel and does not deserve 
the assistance of the court are nor sufficient grounds for annulling an order 
of adjudication (5). 

7, The fact that the receiver of the insolvent’s property has been 
unable to satisfy the debts nor the fact that the opposing creditor is 
proved to have at one time consented to a composition nor even the 
consent of all the creditors is a sufficient ground to annul an adjudica- 
tion when the conditions of the section are not complied with (6). 

Annnlmenl on equitable groundis. — We have discussed at length 
under section 10 the question as to whether a court under the Provincial 
Insolvency Act can refuse to pass an order of adjudication on the ground 
of abuse of process of court, even though the other conditions laid down 
in section 10 are satisfied. There we came to the conclusion that so far 
as the Provincial Insolvency Act is concerned the law has been settled 
by the Privy Council and that such a ground is no longer available for 
courts in the muffassil to dismiss an insolvency petition. We have also 
seen that there are authorities in support of the vi^ that under the Presi- 
dency-Mwns Insolvency Act a court can refuse an order of adjudication 
and can also annul one, if once made, on such a ground (7). 

A debtor ought not to have been adjudged insolvent where the con- 
ditions required by section 9 were not satisfied or fulfilled at the time of 
making the order of adjudication. Thus the court can, under section 35, 


(1) Behari Lai Sahu v, Juthermall, A. I. R. 1916 Patna 181: 38 
L C. 822. 


(2} Shera t?. Ganga Bam, A. L R. 1917 Lah. 112 : 37 I. C. 214 

(3) Ear Kishore MaSum Ali Khan, A, I. R. 1930 Oiidh 53 : 124 I. 0, 
368 : 5 Luck, 479. 

(4) Mohan Lai i?. Madhaya Prasad, 53 AIL 476 : 131 I C. 35 ; A. L R. 
1931 AIL 331. 

(5) Alamelumangathayarammal «?, Baluswatni Chetti, 108 I. C. 208 : 
A. I, E. 1928 Mad. 394 


(6) Moti Lai «?. Ganpat Bam, 34 L C. 792 : A. L R. 1916 Cal. 178 (2). 

(7} Malchand a Gapal Ohand Ghosal, 39 L C. 199 : 44 Oal. 899 : A. I. R. 
1917 Cal. 117 ; In re Ballav Chand Serowgie, 27 C. W. N. 739 : A. I. R. 1923 
Cal. 703 : 80 1. 0. 661. 
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S. 35. inquire as to whether the debt due to the petitioning creditor amounted 
to Rs. 500 or not. And for that purpose the court is entitled to go behind 
a judgment where there is evidence that the judgment had been obtained 
by fraud or collusion or that there had been some miscarriage of justice (IL 
For this also see section 33 and notes thereunder. In an enquiry for 
annulment of adjudication, the court can go into other grounds for adjudi- 
cation which were not mentioned in the original petition which led to the 
adjudication but which existed on that date. If they are proved, at the 
subsequent enquiry, the court can hold that on the date of the filing of 
the application the debtor ought to have been adjudged insolvent and 
refuse to annul the adjudication under S. 21, P-i. 1. A. (S. 35, P. L A.) (2). 
Again, it can be shown that the act of insolvency on which the order was 
based did not really exist (3), or that the debtor could not be adjudged 
insolvent, such as that he was a minor (4). 

Payment in full—The expression ^payment in full’ means actual 
payment of debts in full ; and the word ‘debt’ includes subsequent interest 
upto the date of payment at the contract rate (5). Such payment must be in 
cash in full satisfaction of the claims and the insolvent cannot escape the result 
of the adjudicating order and prevent the court from enquiring fully into his 
affairs by adjusting his claims and getting the creditors to accept less 
than what they considered due to them, nor by thus getting a receipt in 
full can he contend that as his debts have been paid in full the adjudi- 
cation order should be annulled. That can only be done by a composi- 
tion or scheme of arrangement under the Act. Full discharge of debts by 
payment of four annas in the rupee is not a full payment within the section 
and does not entitle the insolvent for an order annulling the order of 
adjudication (6). Where a friend of the bankrupt bought up all the debts 
for less than 2 shillings in the pound, and then assigned them at their 
full value to a third person on the bankrupt’s behalf it was held that the 
debts were not paid in full, and the bankruptcy could not be annulled (7). 
Unconditional releases of debts are not equivalent to payments in full ; 
and, to bring the case within the section, all debts which have been 
actually and properly proved in the bankruptcy must be paid in full (8). 
Where it is admitted that the debts of the insolvent have not been paid 
in full hut it is stated that all his creditors gave him a complete and full 
discharge, that admission is not enough for the annulment of adjudication 


(1) Hasliim Khan v* Koya Moideen Kaka. 145 1. G. 835 : A. I. E. 1933 
Rang. 268 ; M. Kojra Mohideen Kaka v. Hasliim Khan, A, I. R. 1935 Rang. 
276 ’ 158 I C 333 

(2) Sooniram v. S. A. R. M. CIiet6yar Firm, 12 Rang. 64 : 149 I. G. 723 : 
A. I. R. 1933 Rang. 363, per Biguley, J. ; See also In re Hester, 22 Q. B. D. 
632 and In re Keet, 2 K. B. 666. 

(3) Earuthan Ciiettiar v. Ramaa Ohetty, 97 I. 0. 690 : A. I. R. 1926 
Mad. 1159 (2). 

(4) Jag Mohan STarain v. Girish Babu, 42 All. 515 : 58 I. 0, 657 : A. I. B. 
1920 All, 210. 

(5) Muhammad Ibrahim o. Ramchandra, 48 All. 272 : 92 I. 0. 514 : 
A. I. R . 1926 All. 289 ; A, A. Halles, in re, 60 1. 0. 943 : 47 Cal. 914. 

(6) BriJ Kessor Lai v Ofidcial Assignee of Madras, 43 Mad. 71 : 62 1. C, 
79 : A. I. R. 1920 Mad. 219. 

(7) Me Burnett, 1 Mans. 89. 

(8) In re Keet, 1905, 2 K. B. 686 ; In re Subrati Jan Mahomed, 

A. IE. 1914 Bom. 188: 1914, 88 Bom. 200 .-20 1. 0.^9; Naznferao p. Jai 
y»trao, 18 N. I. J. 145, ’ , . 
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under section 35 (1). Bnt in order to make the payment in full it is not 
necessary that such payment should have been made through the oiHcial 
receiver (2). 

Aimulment of adjudication made on petition barred under sec- 
tion 1© (2). ‘This provision was introduced by Act 11 of 1927 and we 
have, under section 10, traced the history of the circumstances which led 
to the amendment. It is to be observed that the word used in the 
newly added portion of the section is ’‘may’’ and not ‘*shair’. The annul- 
ment in such a case, therefore, seems to be discretionary with the court. 
Prior to the amendment applications, which would now be barred under the 
section, were dismissed on the ground of abuse of the process of court 
under the Presidency-towns and the Provincial Insolvency Acts ; but 
this power is taken away under the Provincial Insolvency Act by the 
Privy Council. 

Who can apply under the section. — The court can exercise this 
power only when the matter is properly before it It is only when an 
appeal against the order of adjudication has been made under section 75 (1) 
or when an application is made by a person interested under section 35 
that the court has authority to annul or set aside an order of adjudica- 
tion (3). In a case the insolvent got himself fraudulently and collu- 
sively adjudicated by setting up a bogus creditor. Later on the original 
creditor who had sued to enforce his claim dropped out and another bogus 
creditor who stepped in to continue the proceedings put proof of his 
claim before the official receiver. The same having been rejected, he 
appealed to the District Judge who, however, dismissed his appeal and 
at the same time annulled the adjudication. Thereupon, another creditor 
applied under O. 40, R. 1, C. P. C., to review the said order but it was 
also rejected. It was held that the District Judge acted wrongly in annull- 
ing the adjudication in the absence of a prayer to that effect by either 
party, and that the same constituted an error apparent on the face of the 
record so as to sustain an application for review (4), 

Under the first part of the section the application may be made 
by the debtor or any other person interested. The expression “any other 
person interested” is used in the section to give th§ court power to act in 
nearly all cases where the interests of any person are affected. Under 
the second part of the section, which was added in 1927, the court may 
act of its own motion or on an application made by the receiver or any 
creditor. Where the application is not made by the receiver or any 
creditor but by another person and the court acts upon it, it is submitted, 
that the annulment will be considered as having been made by the court of 
its own motion. 

Conseot of creditors. -—Under the Act of 1869, the court had only 
to consider whether in fact all the creditors had consented to the annul- 
ment and desired it. But now the law is different. Now the court is to 
consider all the circumstances of the case and the mere fact that all the 


(1) Kottapali Bapayya n. Official Receiver, Ounturi 124 I. 0. 134 : 


A. L % 1930 Mad. Il9 (1). _ 

(2) VelayudhaEft Pillai e. 
A. I. E. 1920 Mad. 890 (1). 


The Official Eeceiver ol Tinnevelly, 62 L C. 


( 3 ) 

f4) 


Periansmal v. Official Receiver of Coimbatore, 1980 M. W. N. 651. 

Venkataonawa «. Pimnawa 1QS9 W w w 
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COHSENI^ OF CREDITORS. 


S 35 creditors consent will not entitle the debtor to have his adjudication 
anniilled (1). In the case of In re Hester (2)s Lord Esheij M® R»s said 

'*The cases are clear that the court is not bound by the consent of 
all the creditors. Although the consent of ^ all the creditors 
has been obtainedj the court may still consider whether what 
they have agreed to is for the benefit of the creditors as a whole. 
The court has gone still further, and I think rightly so, and has said 
that under the present Bankruptcy Act it will consider not only whether 
what is proposed is for the benefit of the creditors but also whether it is 
conducive or detrimental to commercial morality or to the interests of the 
public at large Fry, L. J., added : *‘lt is an idle notion that the court 
is bound by the consent of the creditors. The court has far larger and 
more important duties to perform than merely to consider whether the 
creditors have consented to the rescinding order. We are bound, in the 
exercise of our jurisdiction in such a matter, and I think, in all matters 
under this Act,* to take a wider view. We are not only ^ bound to regard 
the interests of the creditors themselves, who are sometimes careless of 
their best interests, but we have a duty with regard to the commercial 
morality of the country/’ 

Consequences of anoulnfieiit. — The consequences of annulment 
under the section are dealt with under section 37. It is doubted whether 
an annulment of adjudication will ipso facto put an end to the 
insolvency proceedings in all cases (3). 

Notice to debtor. — Action under section 35 can ordinarily be taken 
on an application made by the oflScial receiver or by the creditors and 
on proof of circumstances specified in that section but the attention of 
the insolvent must be drawn to the facts alleged against him by notice 
or advice so that he may be able to meet them (4). In a case of 
annulment of adjudication under section 43, P. L A., it was however held 
by the Full Bench of the Patna High Court that there is no provision 
for issuing a fresh notice upon the insolvent calling upon him to show 
cause why the adjudication should not be annulled (5) . 

Limitation. --An Objection to the application for annulment was not 
made till after the lapse of a considerable time, having been raised for the 
first time in appeal, it was held that there can be no bar of limitation in 
the matter, but an objection taken at a very late stage should not be 
entertained (6). 

Appeal. An appeal lies under section 75 (2), Schedule 1, against an 
order annulling adjudication. 


(1) Re Tlatau, (1893) 2 Q, B. 219. 

Q* M^oti Lall V, Gaiipat Ram, 21 C.W.N« 

936 : A. I. R. 1916 Oal 178 (2) : 34 I C. 792. 

(3) Ponnuswami Chettiar v. Kalliaperumal Naicker, 113 L C. 660; 
A. I. E. 1929 Mad. 480. 

(4) Dola Ram v. Parmanand Moplchand, A. I. E. 1932 Lah. 659. 

T. X ill 0- 880 : 7 Pat. 376 .* i. I. E. 192S 

Pat. 338 (F . B.j, 

T- -PI Oomjany, 

Limited, 1912, 16 Cal. W. N. 733 ; 14 1. 0. 576. 4 
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36. If, in any case in which an order of adjudica- 
tion has been made, it shall be proved 
to the Court by which such order was 
made that insolvency proceedings are 
pending in another Court againsi; the 
same debtor, and that the property of 
the debtor can be more conveniently distributed by 
such other Court, the Court may annul the adjudication 
or stay all proceedings thereon. 

History. —This is section 17 of the Act III of 1907. 


Power to cancel 
one of concurrent 
orders of adiodica- 
tion« 


Analogous law.-— The corresponding section, section 22, Presidency- 
towns Insolvency Act, runs as follows : — 

**Where it is proved to the satisfaction of the Court that insolvency 
proceedings are pending in any other British Court whether within or 
without British India against the suing debtor and that the property 
of the debtor can be more conveniently distributed by such other Court, 
the Court may annul the adjudication or may stay all proceedings 
thereon/* 


The difference between the two Acts is that under the Provincial 
Insolvency Act, the court may annul an adjudication if insolvency proceed- 
ings are pending in another court in British India. But under the 
Presidency-towns Insolvency Act, a court may do the same even if the 
insolvency proceedings are pending in any British court without British 
India. 


In England the difficulty does not arise because cases can be 
transferred from one court to another (1). 

Concurrent proceedings and orders of adjudication. — A debtor 
may be adjudged insolvent by two or more courts. Section 11 defines the 
jurisdiction of courts and from that section it is clear that more than 
one court may have jurisdiction over the same debtor. For instance, the 
debtor may be ordinarily residing in district A he may be carrying 
on business in district B ; both the district courts of A and B are com- 
petent to entertain an insolvency petition in respect of him. This 
possibility of concurrent proceedings is likely to lead to friction, conflict 
of jurisdiction and inconvenience in some cases. The section is enacted 
to avoid such friction, conflict of jurisdiction or inconvenience 
(2). That insolvency proceedings pending in one court are not a bar to 
the entertainment of similar proceedings by another court was clearly 
recognised by Their Lordships of the Privy Council in S. K. Banerjee v, 
Hmrsukhdas (3). 

ApplicaMlity.'-In order that the section may apply three conditions 
should be satisfied : — 

(a) The insolvency proceedings should be pending in another 
court ; 


(1) In the matter of William Watson, (1904) 31 Cal 761, 773. 

(2) Sir! Dhar Ohowdhury u. Magni Ram, 3 Pat. 357 : 78 L G, 620 : 
A. I. R. 1924 Pat. 791. 

(3) S. K. Banerji t?. HarsuMidas. 104 1 0 I * A T p too? n n 

/Nt fTT -Tif ^ - - 


1. 36. 
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GONCURRi NT ADJUDICATION ORDERS^ 


S« 36s (l>) the property of the debtor can be more conveniently 

distributed by such other court ; and 

(c) the insolvency proceedings relate to the same debtor. 

We have already considered the meaning of the words ^^another 
court/' The second condition is that a court will annul its order of 
adjudication only if the insolvent’s property can be more conveniently 
distributed by such other court. The convenience of distribution has 
been made the real test. As regards the third condition, it has been 
held by the Madras High Court, in a case under section 22, Presidency- 
towns Insolvency Act, 1909, that the court has no power to annul the 
adjudication order on the ground of convenience unless the same debtor 
or debtors have been adjudged as insolvents in more than one court. An 
adjudication against A and B in one court and against A only in another 
court is not against the same debtor (1). 

Power to anoul or stay the proceedings discretionary. — The 
section says that the court may annul or stay proceedings, thus leaving 
the matter to the discretion of the court to which an application is made 
under the section. The leading case is S. K. Banerjee v. Harsukh Das (2)« 
In that case on the 6th August, 1924, the appellant was adjudicated an 
insolvent bv the court of Birbhum. On the 15th September the respon- 
dent firm filed a petition in the High Court of Calcutta on the original 
side in insolvency jurisdiction, making a claim to money. On the 17th 
March, 1925, the High Court in its insolvency jurisdiction treated itself as 
having jurisdiction and made an order adjudicating the appellant insolvent. 
The appellant objected that having regard to section 22 it was wrong to 
make the order that was made at Calcutta. It was suspected that the 
proceeding at Birbhum were not proceedings which were in the interest 
of the creditors and that it was better that the jurisdiction should be 
exercised by the Calcutta High Court, and accordingly the High Court 
Judge exercised the jurisdiction, and on appeal to the court of appeil, the 
view taken by him was afiSrmed. In dismissing the appeal Their Lord- 
ships adopted the opinion of the Court of Appeal which was expressed in 
the following words ~ 

“The learned judg^ had authority in his discretion, notwithstanding 
the previous adjudication in Birbhum, to make an adjudication here, and 
that he exercised a discretion in making such an order, which is not a 
discretion which should be interefered with by a court of appeal. After 
all, it was open to any party who so desired, notwithstanding the fact that 
an adjudication order had been made, on proper materials to satisfy the 
court that the proceedings in Calcutta should be stayed having regard to 
the insolvency proceedings that were going on in the court at Birbhum. 
The result is that there is no substance in this appeal or in the argument 
by which it is sought to support the appeal.** 

In a Bombay case, decided under section 9, Indian Insolvent Act, a 
debtor was adjudged insolvent by the Madras High Court and an applica- 
tion was made in Bombay at the instance of the Bombay creditor. It was 
held that the Bombay Court had jurisdiction to make the order but had 
discretion to refuse it if, having regard to all the circumstances of the ca§e, 
it considered that the adjudication at Bombay would be useless. The 


(1) The Official A'^signee of Madras u. The Official Assignee of Rangoon, 

A. I. E. 1924 Mad. 662 : 83 I 0, 174 V ^ ^ 

(2) A. L E. 1927 P. C. 162 : 104 I. C. 1 (section 22. Pt. T. A . 
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actual decision was that the Bombay proceedings were stayed leaving the S® 
Bombay creditors to take such steps in Madras as they thought proper® 

As the proceedings in Madras were prior in time and the assets of the 
insolvent were vested in the official assignee there, the court at Bombay 
yielded to the prior claim of the court at Madras (1)« In another 
Calcutta case a debtor had been adjudged bankrupt in England and in 
Calcutta as well ; it was held that the insolvency court in India has jurisdic- 
tion to pass an order of adjudication notwithstanding a prior adjudication 
order in England, provided the conditions of the Insolvency Act are 
satisfied and there is no valid reason to the contrary. The presence of 
large assets within the jurisdiction of those courts is a strong circum- 
stance in favour of such an order, but the question is one of dis- 
cretion depending upon considerations of convenience, justice and equity. 

(2). lo another Madras case, the first insolvency was in the Madras High 
Court and the second insolvency was in the Rangoon High Court, The 
Official Assignee of Madras was unable to recover the assets of the 
insolvent, but a good part of the assets was realised by the Official Assignee 
at Rangoon. Upon these and other facts the High Court of Madras 
annulled the adjudication bsfore it, leaving it to the Madras creditors to 
prove against the estate of the insolvent in the Rangoon Fligh Court (3), 

In a Lahore case the proceedings were allowed to continue in two courts. 
Insolvency proceedings were started at Rawalpindi and subsequently at 
Delhi at the instance of the debtor and the Delhi creditors respectively. 

The Delhi creditors of the debtor had not only to realise a much larger 
sum than the Rawalpindi creditors, but had also to contest an alienation 
made by him. The Rawalpindi creditors agreed to accept part payment 
of their debts out of the sale proceeds of the debtors' property situated at 
Rawalpindi, It was held that, having regard to the peculiar circumstances 
of the case, it was proper to allow the proceedings to continue in both the 
courts leaving it to them to decide ultimately which of them should annul 
the order of adjudication that it might make (4). 

Stay of proceedings under section 18- A, Presidency-towns Insol- 
vency Act, —Section 18- A (1) runs as follows : — 

The Court may, at any time after the presentation of an insolvency 
petition, stay any insolvency proceedings pending gainst the debtor in any 
Court subject to the superintendence of the Court, 
and may, at any time after the making of an order 
of adjudication, annul an adjudication against the 
debtor made by any such Court." 


Control over insol- 
vonoy prooeedings in 
subordinate Courts. 


This section gives the High Court in the exercise of its 
insolvency jurisdiction power to stay insolvency proceedings pending 
against the debtor in any court subject to the superintendence of 
the court, and at any time after making an order of adjudication ^ to annul 
an adjudication against the debtor made by any such court. This section 
was added by Act 10 of 1930, Prior to the amendment, it was held by 
the Calcutta and the Bombay High Courts that the insolvency judge of 
the High Court had no such power under the Presidency-towns Insolvency 


(1) In re Arangayal Sabhapathy Moodliar, 21 Bom. 257. 

(2) In the matter of William Watson, 31 Gal. 761 : 8 0. W. N. 653. 

(3) Official Assignee of Madras n. Official Assignee of Rangoon, (1910) 

42 121 ! 49 L 0. 210 : A. L E. 1919 Mad. 566. 

(4) Kedar Nath a Dwarka Das, 109 T. 0, 648 : A® I. R, 1928 Dah. 848. 
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37. Act, or the Letters Patent or any other provision of law (i). Ir was also 
held that S. 22, Pt. L A., 1909, enables the court to stay its own proceed- 
ings and not to order some other court to stay its proceedings. 

There is no provision which authorises the High Court in its insol- 
vency jurisdiction to stay proceedings in courts not subject to its superinten' 
dence. To such cases S 22, Pt. I. A., 1909, or S. 36, P. I. A., 1920, 
might be applied in a proper case and the court will almost invariably set 
aside a subsequent order of adjudication passed under the Presidency- 
towns Insolvency Act if there has been a prior adjudication by a Provin- 
cial court not subject to its superintendence, even though the act of 
insolvency relied on by the petitioning creditor under the Presidency- 
towns Insolvency Act was prior in time to the adjudication order of the 
Provincial Court (2). The reason is that the adjudication order which 
is prior in time vests the property of the insolvent regardless of the doctrine 
of relation back (3). 

Effect of annulment under section 36. — See section 37 which 
provides for cases when adjudication is annulled under sections 35 and 36. 

37. (l) Where an adjudication is annulled, all 
sales and dispositions of property and 
Proceedings on payments duly made, and all acts 
annumen. theretofore done, by the Court or 

receiver, shall be valid ; but, subject as aforesaid, the 
property of the debtor who was adjudged insolvent 
shall vest in such person as the Court may ap- 
point, or, in default of any such appointment, shall 
revert to the debtor to the extent of his right or 
interest therein on such conditions (if any) as the 
Court may, by order in writing, declare. 

(2) Notice of every order annulling an adjudication 
shall be published in the local official Gazette and in 
such other manner as may be prescribed. 

t9 

History, '^The section reproduces section 42, sub*sections (2) and (3) 
of the Act III of 1907. There it occurred as a part of section 42, the sub- 
section (1) of which corresponded to section 35. Section 36 of the 
present Act reproduces in substance section 17 of the old Act Section 
37, by virtue of its position in the Act, now applies to the cases of 
annulment under section 36 as well. Under the old Act too, it seems, that 
it applied though it was not so clear. 

Analogous law.' — The section corresponds to section 23 (1) (3), P-t, L 
A., section 29, sub-sections (2) and (3), B. A., 1914, and sections 35 (2) 
and (3), B. A,, 1883. 


. ^ Uhancira Pal v. Barlow and Go., A. 1. E. 1928 Oal. 782 F. B. : 

‘ Manik Chand Virchand, 47 -Bom. 275 : 75 

I. 0. 61 i A. L E. 1922 Bom. 390 ; Eaginlal Maganlal v» Jai Chand, 49 Bom* 
788 : 91 1 C. 160 : A. I. E. 1925 Bom. 543. 

O&Qhl Assignee of Calcutta, A. I B. 1933 ‘ Cal 

1161 : 141 1. 0. 86a 

„ . „ (f) Siam Ml n)* Official Aasignee of Oalcutta ; Official Assignee 
Assignee of Rangoon, A. t B. 1919 Mad. 66$ ; 49 I 0, 

21v ? 4 i(I 8 Jdad. 121« 
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General effect of annuImenL — The section states the general effect S. 37® 
of annulment, When an adjudication is annulled, subject to the conditions 
stated in the section, the debtor is remitted to his original sitiiation. 

In the leading case, under the English section 81 of the Act of 1869 
(which corresponds to the present section 29(2)), Bailey v. Johnson 0 ) 
Cockbum, C. J,, said : — 

‘*The effect of section 81 of the present Act is, subject to any 
hona fide disposition lawfully made by the trustee prior to the annulling 
of the bankruptcy, and subject to any condition which the court 
annulling the bankruptcy may by its order impose, to remit the party 
whose bankruptcy is set aside to his original situation.” 

Where no appointment was made by the court and no condition was 
imposed it would seem that the property would revert to the insolvent 
unconditionally (2) and the official receiver has, in such a case no 
authority to prosecute an application under section 53 (3), or otherwise 
deal with the insolvent’s property (4). When an adjudication is annulled 
under section 43, the insolvency proceedings automatically come to an 
end except so far as they are kept alive by orders passed under the 
section. Such acts in the insolvency as have not been completed at the 
annulment remain in that state of incompleteness and do not continue 
and cannot be continued any further unless the court directs their 
continuance (5). 

The original situation to which the debtor shall be remitted on 
annulment will be that which existed on the date of the order of ad- 
judication. A judgment-debtor was declared insolvent by the Court for 
the Relief of Insolvent Debtors, Madras, and the vesting order was made. 

Part of his property was subsequently attached in execution of a decree. 
Afterwards his petition in insolvency was dismissed and the vesting 
order discharged. On the same date a creditors’ trust-deed was executed, 
of which the plaintiffs were the trustees. They then sued to set aside 
the proceedings of execution. It was held that the attachment operated 
as from the date of its first issue because the effect of the proviso 
to section 9 of the Insolvency Act was to re-vest the insolvent’s 
property in him as from the date of the vesting^rder, subject, however, 
to all acts done by the assignee, or under his authority (6). In another 
Madras case the facts were just the opposite. There two persons 
applied at Madras to be declared insolvents and an order was made 
whereby all their properties vested in the official assignee. They then 
entered into a deed of composition for the benefit of their creditors, four 
persons being appointed trustees under the deed. The insolvent’s 
petition was subsequently dismissed on its being represented to the court 
that the creditors had agreed to the deed of composition and one of the 


(i) L. S. 7 Ex. 263. 

^2) Bliakar KLan Ishardas, A. I. R. 1936 Lah. 668. 

B) Maung Hme t?. IL Po. Seik, 86 L 0. 324: 3 Bang. 201 : A, I, E. 1925 
301 ; Chouth Mai Bhagirath Jokhi Ram Suraj Mai, A. I. R. 1933 


Rang. 

Pat. 84 ; 12 Pat. 163 : 141 1.” C. 836, 

(4) 0, A. V. Baluswami Naidii t? 

Mad. 916: 165 1 0.207, ^ ^ ^ 

(6) Bhadramma e Prarvatasam Ayyavaru, 139 I. 0. 

1932 Mad. 731. 

(6) Eamasami Kottadiar 0 . Murugesa Mudali, 20 Mad. 462, 


Official Receiver, Madura, A. I. R. 1936 
574(2); A. IR. 
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S. 37. creditors then attached the insolvent's property. In support of the 
creditor's right to do this it was contended (in a suit brought by one of 
the trustees under the deed against the creditor) that inasmuch as the 
deed of composition had been executed after the vesting order and prior 
to the dismissal of the insolvent’s petition, it was inoperative to 
transfer the property comprised in the deed to the trustees, and that it 
could not^ in consequence, prevail against the attachment. It was held 
that the provision in section 7 of the Insolvent Act that, in case, after 
the making of the vesting order, the petition should be dismissed, the 
vesting order shall become null and void, had the effect of revesting the 
property in the insolvent retrospectively from the date of the vesting order. 
Independently, therefore, of section 43 of the Transfer of Properly 
Act the composition deed operated to vest the property in the trustees 
and the creditor had no right to attach it (1). When an adjudication 
order is annulled it is as though it had never been made, with certain 
exceptions. The acts of the receiver and of the court duly done are 
allowed to stand and subject to that the property vests in the bankrupt 
retrospectively, that is to say, as it was at the time when the adjudication 
order was first made (2). 

On annulment the property of the debtor reverts to him. Thus a 
suit instituted by the receiver of the estate of an insolvent against a 
debtor of the insolvent can be continued on annulment of the order of 
adjudication by the insolvent himself. The reason is that the right to sue 
which had vested in the receiver on adjudication is revested in the 
insolvent on annulment (3). The word ‘property* as used in section 37 
does not, however, include the right to sue for cancellation of a transfer 
which had accrued to the official assignee. This right to sue is a 
personal right and cannot be subject of transfer. Being a personal right 
specially granted by law it cannot be an interest that devolves under 
0* 22, r. 10, C. P. C. Therefore, where an official assignee has 
become fundus officio on account of the property of the insolvent 
having been vested in the trustees under section 38 in consequence 
of which he withdraws from a suit for the cancellation of a transfer 
pending in a certain court, and the court dismisses it under order 9, rule 8, 
C. P. C , the trustees cannot apply to be made the legal representatives 
of the official assignee and ask for the restoration of the suit (4). 
Moneys representing dividends declared but not paid, become the property 
of the creditors on allocation and do not revest in the insolvent under the 
section (5). 

Sales, dispositions of property, payments and acts done before 
annulment. — The section expressly provides that the order of annulment 
shall not affect the validity of sales, payments etc., and all transactions 
generally done by the court or .receiver before such annulment. Thus 
where the debtor’s property has been sold prior to such annulment in 


fl) Kothandaram Eayuth o. Murugesa Mudaliar, 27 Mach 7. 

(2) Laksbmichand Jhawar v. Bepin Behari Qhos% 115 L C. 356 : A. L B. 
1923 Oal 644. 

(3) Mannulal Nelin Kumar Mukerji, 41 AIL 200 : 16 A. L. J. 938 : 48 
L a 443 : A. I. E. 1918 All. 21 {2% 

(4) Oh. Sajjan Mai v. Bodh Raj Ram Kisfaan Mai, A. 1. E. 1934 Pesh. 89 : 
162 1 C. 380. 

(5) Sidick Haji Husein Official A.^signee of Bombay, 600* 

167 I 0. 930 : A. I B. 1936 Bom. 310. 
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execution of a decree against him, the property so sold does not revert to §« 37 
the debtor or to the receiver appointed under section 37. They are 
entitled to the sale proceeds only (1). If during the continuance of the 
bankruptcy the trustee takes no steps to enforce the claim which con- 
sequently becomes barred by the statute of limitation, such claim 
will continue to be barred if the bankruptcy is annulled (2), The 
rejection of a proof by the trustee holds good after annulment, and the 
claim so rejected cannot be enforced (3). 

After the order of annulment the court has however no jurisdiction 
to pass any order affecting the property of a person other than the debtor* 

Thus so long as the order of annulment is in force the court has no jurisdic* 
tion to reopen the distribution of dividends at the instance of a creditor 
and to demand a refund of money from the other creditors to whom a divi- 
dend has been distributed. The remedy of the creditor lies in challenging 
the order of annulment of adjudication and so long as that order is unchal* 
lenged he has no remedy in the insolvency court (4). Section 37 is intended 
to vest the insolvent debtor’s admitted properties in some third person for 
the purpose of making them available to the creditors while in the mean- 
while avoiding the debtor being called an insolvent. Until the aliena- 
tion is found bad the property belongs to the alienee and there cannot be an 
order vesting the property in the creditor (5). 

The unconditional annulment of the adjudication pending a creditor’s 
application to set aside a sale of the insolvent’s property by the official 
receiver does not deprive the insolvency court of its jurisdiction to hear 
and determine the application. The effect of section 37 is that the order 
of annulment will not invalidate the acts of the court or of the ofiBcial 
receiver theretofore done ; but they do not acquire a degree of sacrosanc- 
tity or immunity from attack by way of appeal which they would not 
have possessed had there been no order of annulment (6). Nor the annul- 
ment will have the effect of giving the insolvent any rights in his property 
which he had not had before his insolvency. Thus a property, a transfer 
of which has been avoided by the receiver under section 53 or section 54^ 
will not, after annulment, vest in the insolvent as his property because 
the property reverts to him to the extent of his right or interest therein 
only. His interest was nil in the property beforS" the insolvency, and he 
gets no interest on its annulment (7), Similarly, where after the adjudi- 
cation of two partners as insolvents, the firm assigned a mortgage debt 
due to it in favour of a third party and the adjudication was subsequently 
annulled, the result of the annulment was to revest the property in the firm 


(1) Jokhiram Surajmal v, Chowthmal Bhagirath, A, I. R. 1931 Pat. 70 : 
9 Pat. 945 : 130 I. C. 88. 

(2) Mark wick v* Hardin gham, 15 Cii. D. 339. 

(3j Brandon v. McHenry, 1891, 1 Q. B. 438, decided on like words in 
section 81 of the Act of 1869 ; J. N. Mundra u. V. Nemsi Rajpal and Oo., 
A. I. R. 1935 Nag. 246. 

(4) J. N. Mundra a Nemsi Rajpal & Co., A. I. E. 1935 Nag. 246 mipra* 
(6) Selvam Ohettiar v* Venkatachalam Chettiar, 129 I. 0. 36 : A. 1. E. 
1931 Mad. 10 (this case has been disapproved in subsequent cases). 

(6) Subbarayadu Official Receiver, Guddappah, 156 1. G. 284 (2): A. L E« 
1985 Mad. 433 

(7) R* V. Banerjee, Official Receiver t?. D. Succaram, 158 I. 0. 651 ; 
A. L E. 1986 Rang. 328 : 8 R. R. 208. 
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S, 37, assignment was binding on those members whose insoivency was 

annulled (1)« 

Shall vest in such person as the court may appoint™” At the 
time of annulling an adjudication the court may order that the property 
of the debtorj, instead of reverting to the debtor, shall vest in any person 
appointed by the court. This is a useful provision and enables the court 
to retain control of the insolvent and his property even after annulment. 
The provisions of section 37 apply when the adjudication is annulled under 
section 43 (i) on failure of the debtor to apply for an order of discharge 
within the period specified by the court. Under section 43 it has no 
option but to annul the adjudication, but with a view to protect the credi- 
tors, the court should pass an order under section 37 vesting the property 
of the debtor in a person appointed by it (2). The right to collect the 
money due to the insolvent (e. g, decrees in his favour) is property within 
the section and it vests in the appointee who can execute them after 
annulment (3). 

Powers of appointee.—An adjudication can be annulled under four 
sections of the Act. Firstly, under section 35 when the debtor ought not 
to have been adjudged or when bis debts have been paid in full. Secondly, 
under section 36 when insolvency proceedings are pending in more than 
one court. Thirdly, under section 39 when the court approves a proposal 
or scheme of arrangement. Fourthly, under section 43 when the debtor 
fails to apply for discharge. In all these cases the provisions of section 
37 have been made applicable. When the adjudication is annulled under 
section 35, 36 or 43, the powers of the persons appointed by the court 
under section 37 stand on the same footing. As regards the powers of the 
appointee under section 39 on approval of a composition scheme, there 
is a difference of opinion. The High Courts are not agreed as to whether 
an appointee under section 39 and an appointee under the other sections 
referred to have exactly the same powers in dealing with the vested 
property or not. 

Allied to the above question is the effect of an order under section 
37 on insolvency proceedings. That is to say, the question has arisen as 
to whether the joint eSect of annulment of adjudication and a vesting 
order in a third person is to terminate the insolvency proceedings or to 
continue them in the same way as if there had been no annulment for 
dealing with the property so vested or to continue them in another 
form subject to the directions of the court annulling the adjudication only. 
In regard to both these points three positions have been taken in the 
decided cases. The first position is that the appointee holds the property 
for the benefit of the insolvent and no one else. It was so decided by the 
Madras High Court in a case (4), since overruled by a Full Bench of the 


(1) Ma Tiiwe Muiishi Ram, 131 L G. 62 : A. I R, 1931 Rang. 191 ; 
BKyrabewanhaili Vingappa o. Official Receiver, Bellary, A. I R. 1937 Mad. 

(2) Roop Farain u. King & Oo., 94 I. 0. 234 : A, I. R. 1926 Bah. 370 ; 
Shopidan Lachmi Narain a Bahadur Chand, 100 1. C. 187 s A. L E, 1927 Lah. 
914 

Arvr. Banerjee, Official Receiver D. Sucouram, A. L E. 1935 Rang. 

328 : 158 1. 0. 651. 

^ Anmagiri MudaUar v. Official Receiver, 98 1. 0. 1060 : A. t B. MB 
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same^ High Court reported in A 1. R. 1933 Mad. 826 (1). The second S. 37. 
position IS that the appointee holds the property only to make it available 
to the ^ creditors to take their remedy under the ordinary civil law, 
According to this position it is not open to the insolvency court to proceed 
to sell the property so vested and to proceed to dislnbute the assets of 
the insolvent among any of the creditors. This view was adopted by the 
Allahabad High Court in Panm Lai v. Official Receiver (2) and by the 
Rangoon High Court in the undermentioned cases (3). The view taken 
in these decisions is that the vesting order is primarily to prevent 
the debtor after annulment of the adjudication from • disposing of his 
properties, for placing them beyond the reach of his creditors, and that the 
cpditors should be in a position to proceed according to the general 
civil law against the properties vested in the appointee as trustee. An 
alienation made by the debtor of property so vested is wholly ineffective 
On this view, by annulling the insolvency the court comes to the conclusion 
that it will not proceed with the insolvency and such an order should not 
be extended so as to give the creditors all the privileges conferred on 
them by the special provisions of the Insolvency Act. Distribution 
of assets is a proceeding in insolvency and it cannot continue 
after annulment. The third view is that the appointee has full power 
to sell the property or distribute it among creditors. This view has 
been adopted by the Lahore (4), Madras (5) and Calcutta High Courts (6). 

The matter was discussed at length by the learned judges of the Madras 
High Court ill case (7). There the learned judges relied inter 

alia upon ijngiish cases of annulment on approval of a composition scheme 
and held that the same principles can be applied to a case when the 
adjudication is annulled under section 43 and a vesting order is made 
under section 37. The following two questions were afterwards referred 
to a Full Bench of the Madras High Court : — 


(1) Veerayya P. V. Sreenivasa Rio, A. L R. 1935 Macl. 82B : 
158 LG. 1060: 58 Mid. 908. 

(2) 53 All. 313 : 134 I. C. 14S : 1931 A. L J. 18 : A. I Jl. 1031 All. 71 ; 
Panualal Bhamlul v. Abdullah Usman, 143 I. C. 330 : 1932 A. L.J. lUi5 : 
A. 1. R. 1933 All. 117. 

(3) . Jaing Blr Singh v. The Official Reeeiveji® i1 Rang. 2S7 : A- I, R. 
1933 Rxng. 223 : 145 1. C. 320 ; Mauag Po Gyi o. R. K. Bxnerjee, 156 1. C. 
783 : A, I. R. 1935 Rxng. 152 ; Annaiurilay Chettvar y, R. K. Banerjee, A. I. R. 
1938 Rang. 284 fl?. B.): 14 R mg. 254 : 163 1. 0. 217 ; LB. 8eema v.lLK. 
Banerjee, A. 1. R. 1936 Rang. 338 : 164 1. U. 412 (an appoiuiee hs neither u 
necessary nor a proper party to a suit brought in respect of a debt provable 
ill insolvency after annulment ). 

(4) Roop Narain y. King & Go,, 94 I. C. 234: A. I IL 1926 Lah. 370 ; 
Bagie Ram y. Ohanan Mai, 108 L 0. 603 : A. I. R. 1928 Uxli. 453 ; xisanand y. 
Jugal Kisliore, A. 1. R. 1933 Lah. 100:5 : 147 1. C. 778 ; Kidar Nath v. Ibrahim, 
A. I. R. 1934 Lab. 394 : 150 1. 0. 74. 

(5) Jethaji Peraji Firm y. Krishnaya, A. LR. 1930 Mad. 278 : 52 Mad. 

648 : 122 L 0. 351 ; Somasundaram y. Peria Karuppao, 126 1. 0. 621 : A. I. R. 
1930 Mad. 520 ; Selvam Chettiar a Venkatachaiam Ghettiar, A. I. R. 1931 
Mad. 10 : 129 I. 0. 36 ; Moturi Verrayya n. P. V. Srinivasa Rxo, 58 Mad. 90B : 
A. It R. 1935 Mad. 82> 13. : 158 I. U. 1030 ; Yeruva Ghiunapa Roddy V. P. 

Y. Brinivasa Rao, A. I. R. 1935 Mad, 835 : 59 Mad, 62 : 151 I. C. 917 ; SrB 
nivasa Rao y. Secretary of State, A. I. R. 1935 Mad, 931 : 157 I. 0, 1007 : 
58 Mad, 1014 

(6) la re Keshablal Dliar, A. I. R. 1933 Cal 383 : 144 I. 0. 214 : 60 
Cal 269. 

m A T R 1Q.^n Mad 278 : 52 Mad B48 ! 122 T (1 .Rit 
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S, 37^ L Where the insolvency court annuls an adjudication under section 

43* Provincial Insolvency Act, 19 0, and chooses to pass an order under 
section 37 vesting* the properties of the quondam insolvent in an appointee 
(official receiver or any other person), is the administration in insolvency 
to continue for the realisation or distribution of the assets by such a 
person® despite the annulment of the adjudication itself ? 

2, If not, what is the scope of his functions as a trustee by reason 
of the vesting order under section 37 ? 

The judgment of the Full Bench was delivered by Justice King. He 
adopted an intermediate view that the appointee continues to be subject to 
the directions of the insolvency court which appointed him, that these 
directions relate to the property of the insolvent, and that they should be 
given in accordance with the pohcy and provisions of the Insolvency Act. 
On the one hand, he refused to adopt the view that an amiulmeut is 
equivalent to a complete cessation of all insolvency proceedings On the 
other hand, continuance of proceedings under section 37 was in his opinion 
not equivalent to the actual continuation of the insolvency proceedings. 
Against the view that annulment is equivalent to a complete cessation 
of all insolvency proceedings, he said : — 

**ln the first place such an interpretation seems to us clearly against 
the principle underlying the provisions of section 43 itself. It is obvious 
that the only reason for the annulment under that section is the conduct 
of the insolvent himself, and from sub-section [2) of that section 
that its primary object is to punish the insolvent by depriving him 
of any protection which he may hitherto have been enjoying under the 
insolvency law. Why should the negligence of the insolvent have the 
necessary effect of upsetting the rights of his creditors inter se, for if 
this first view is to be upheld, those creditors cannot any longer expect 
"the "fait and equal treatment which h^d been assured to them by the 
insolvency. Those who have got no decree will be hopelessly handicapped 
against those who may proceed immediately to execution, and those 
who were aware of the annulment will have no advantage over those 
who are not... ....The first point to be noticed is the antithesis between the 

vesting order and the reversion of the debtor’s property^to himself. Now 
it IS true that under therfirst view according to which the appointee is a 
trustee or custodian of the debtor’s property, the debtor’s freedom to 
dispose of it as he wishes after the annulment is restricted, but in every 
other respect the legal eSect of the vesting order will not be different from 
the legal effect of the reversion of the property to the debtor. Surely this can 
never have been intended.’'’ As to the view that after annulment 
the proceedings continue for all purposes the learned judge remarked : — 

‘*The fact that not only the official receiver but any other person 
may be appointed in section 37 is against the view that an order under 
section 37 continues the insolvency proceedings for all purposes. The 
person appointed under section 37 has no longer by the mere fact of his 
appointment, the powers which a receiver has under the Act. He has 
only such powers, as are necessarily implied by the vesting order which 
ate, as we understand them, to carry out the directions of the court ahd 
those directions, as we have said, should, so far as the realisation and 
distribution of the debtor’s property are couCerned, be in accordance with 
the provisions of the Insolvency Act To this extent then we W0h|d 
answer the first question in the affirmative,” The secdud^' WaS 

a,qswerec| on the presumption that the person appolnihd. hcdtf ^ 

'' j ' I * 
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IS the official receiver, who was receiver under the Act before the S. 37. 
annulment. It was held that an application under sections 53 
and 54, if pending at the time of annulment, can be continued by the 
appointee under section 37 but that he has no authority to initiate new 
proceedings under those sections after annulment The reason stated 
is that the making of the application under sections 53 and 54 is an act 
of the receiver and is unaffected by the annulment. Thus it has been held 
that an appointee can apply to the court for reducing or expunging the 
proof of a creditor (1) j and the appointee can even pay a debt which was 
not provable in insolvency, i, e., a debt incurred after the annulment of 
adjudication and if the debt is a Crown debt it shall be paid out of the 
assets in the hands of the appointee in priority to all other debts (2). 

The reasons which have been adduced against the view adopted 
by the Madras Full Bench were stated with much force by the learned 
Chief Justice of the Rangoon High Court in the Rangoon Full Bench 

case cited above. 

Much can be said for either view. The point is not free from 
difficulty. The language in which sections 43 and 37 of the Act are 
coached is neither clear nor free from difficulty. It is desirable that the 
legislature should settle the conflict at an early date, as the matter is one 
of general importance and of frequent occurrence in courts of law. 

Appointee’s power to continue proceedings pending under 
sections 53 and 54 of the Act.-— The above conflict of opinion has arisen 
on account of two points. The first is as to whether the appointee can 
proceed to sell and distribute the proceeds amongst the creditors of the 
insolvent whose adjudication has been annulled. The second point is : 

Can such an appointee continue proceedings pending on the date of annul- 
ment under sections S3 and 54 ? As regards the latter point it has 
been held by the Madras High Court (3) that the appointee can continue 
such proceedings, when the property in dispute is vested in him by the 
order of the court under section 37. The contrary was held by a Full 
Bench of the Rangoon High Court (4). Where the application under 
section 53 or section 54 was dismissed and the insolvency was annulled 
afterwards, it was held that insolvency ceased to exist and no appeal from 
the order of dismissal was competent (5). ^ 

Annulment on approval of composition under section 39.— 

Under section 38 it is open to a debtor to submit a proposal for a com- 
position in satisfaction of his debts or a proposal for a scheme of arrange- 
ment of his affairs for consideration of the court and it is provided by 
section 39 that if the court approves the proposal, the order of adjudication 


(1) P. V. Brinivasa Rao Paiitulu Yeruva Chiiinapa Beddy, A. 1. E. 
1936 Mad. 125 : 165 I 0. 205. 

(2) Srinivasa Bao v. Secretary of State for India, 58 Mad. 1014 : 157 I. 0. 
1047 ; A, I. E. 1935 Mad. 931. 

(B) Jethaji Peraji Firm a Krishnayya, A, L E. 1930 Mad. 278 52 Mad. 
648; 122 L C. 351 ; Moturi Veerayya, v. P V. Sreenivasa Rao, A. I. R. 1935 
Mad. 826 P. B. : 158 I. 0. 1060 : 58 Mad. 908. 

(4) J’aing Bir Singh v* R. K. Banerjee, A. L E, 1933 Bang. 223, Pull 
Bench : 11 Bang. 287 : 145 L C. 320. 

(5) Kidarnath 0 . Mohimmed Ibrahim, 150 I, G. 74 : A. I, B. 1934 bah, 
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S. 37. shall be anniilled and the provisions of section 37 shall apply (i). The law 
as to the applicability of section 37 to cases of annulment on approval of 
composition has been thus stated by Williams 

^‘Although in cases where the annulment is on the ground that the 
adjudication ought never to have been made the court will in all respects 
try to remit the bankrupt to his original position, yet, in cases where 
the annulment is, as it is under section 21 after the court has 
approved a scheme of composition, a continuance of the bankruptcy 
in another form, the rights of and against the bankrupt or the 
person in whom the bankrupt’s estate becomes vested by the order 
of the court in respect of that estate will remain as they were 
under the bankruptcy ^2). In a case, West v. Baker (3), the question 
arose whether in a suit by a person, in whom the bankrupt’s estate was 
vested under section 81 of the Act of 1865, the defendant could plead a 
set off for unliquidated damages which would have been provable had the 
proceedings in bankruptcy continued ; in giving effect to the plea, it was 
observed that the annulment of bankruptcy does not take the matter out 
of the Bankruptcy Act so as to prevent the general rules of bankruptcy 
applying. In the same case Pollock, B., said : — 

“Before this Act there were two modes of proceeding open ; either 
to go on under the bankruptcy, or to annul the proceedings altogether. 
Now, however, there is an intermediate course by which the control of 
the court is retained and the annulling of the bankruptcy only means that 
there shall be no adjudication of bankruptcy in the ordinary way but the 
proceeding shall be moulded and the terms of the composition enforced 
under the direction of the court. 

In Ex parte Lennard (4) the facts were these ; A composition 
scheme provided for the annulment of the bankruptcy and the assignment 
by the debtor of all his personal property to the trustee to secure the 
composition. The scheme having been approved and the bankruptcy 
annulled, a question arose whether the rights of an execution creditor 
under an execution that was void in the bankruptcy revived upon the 
annulment. The registrar granted an injunction restraining the creditors 
from proceeding with their execution. It was contended that the court 
had no jurisdiction, the bankruptcy having been annulled. The Court of 
Appeal overruled the objection. James, L. ]., observed : — 

*T am of opinion that under sections 28 and 72, Bankruptcy Act, 
1889, the court of bankruptcy has jurisdiction to determine ail questions 

which may arise in the case of a scheme of arrangement But 

here, though the bankrupcty has been annulled, the composition was 
made in bankruptcy by the court itself as a part of the scheme which was 
approved by the court ........ The order was therefore made in what 

continued to be a matter of bankruptcy and the question was a question 
to be decided under section 72 for the purpose of making a complete 
distribution of the property/' 

The rule of English law has been followed in India in cases arising 
under tbe Act. Thus it has been held in India that an annulment on 


(1) Bank of Cbettinad Saw Yu Byan, 160 I. C, 861 : A. I. R. 1935 

Rang. 498. 

iol ^ Btokruptcy Practice, page 139, 14th edition. 

W (187o) 1 Ex. D. 44 : 45 L. J. Ex. 913 : 24 W. R. 277 : 34 L. T. 102. 

T1 177 . Q.4 W p. 
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approval of composition schemes does not put an end to insolvency 
proceedings and the court retains control of the debtor’s property and may 
pass all orders necessary for giving effect to the scheme (1). It is doubtful 
whether the proceedings continue under section 39 on account of the 
special provisions relating to compositions and schemes of arrangement or 
o. accent of the fact that section 37 has been ntade nppSh tCn 
annulment under section 39. It must be remembered that, besides 
dec anng that the provisions of section 37 shall apply, section 39 directs 
that the court shall frame a schedule m accordance with the provisions 
ot section 3o and the composition or scheme shall be binding on all 
the creditors entered in the said schedule so far as relates to any of 
the debts entered therein. If any default is made in the payment of any 
instalment due in pursuance of the composition or scheme or if it appears 
to the court that the composition or scheme cannot proceed without 
injustice or undue delay, or that the approval of the court was obtained 
by fraud, the debtor may be re-adjudged an insolvent, annulling the 
composition or scheme, vide section 40. In the face of these sections 
it is a point for consideration whether in case of an annulment of 
adjudication on approving a composition, the continuance of the proceed- 
ings by way of framing a schedule and distribution of assets among the 
creditors as per the composition scheme is in accordance with the special 
provision of section 39 rather than as a necessarv consequence of the 
vesting order under section 37 (2). That cases decided under section 
39 are no guide for determining the effect of an annulment under section 
43, to which also section 37 applies, has been held in the Full Bench 
case of the Rangoon High Court (3) There it was said that an 
annulment after approval by the court of a scheme of composition stands 
upon a different footing from an annulment on other grounds, and that 
there are special provisions in the Act regulating the Jurisdiction of the 
court in connection with carrying out the schemes of composition which 
have been approved by the court. This opinion has, ho wever, not been 
accepted as correct by a Full Bench of the Madras High Court (4), who 
followed an earlier decision (2) of the=r own court on the same point. 

Order under section 37 can be passed even after the order of 
annulment.-Itis not correct to say that after the order of annulment 
the insolvency proceedings come to an end ipso fmeto. Though the effect 
of passing an order of annulment without any condition is to vest the 
property in the debtor, there is nothing in the Insolvency Act to prevent 
the court subsequently from giving suitable directions or vesting the property 
in the receiver for the protection of the creditors. Such an order is not a 
review of the order of annulment but is supplementary to it, and can 
be passed under S. 151, C, P. C., attracted by section 5 0 ) of the Pro- 

(1) K. Timiuappa o. Deiasiliarpal, 115 L C. 813 ; 29 M. L. W. 2.3 : 192) 
M. W. K 22 : A. I. IL 1929 Mad. 157 ; Moth iram D.mlat Ram ®. 
Pahlajrai tlopal Dis, A. I. R. 1925 8md 139 : 80 I. C. 286. 

(2) Moturi Yeerayya v. P. V. Sreenivasa Rao, A. I R. 1935 Mad. 826 : 
158 I. C. 1060 : 68 Mad. 908, per Sundaram Chetty, J., the referring judge. 

(3) Jaing Bir Singh v. R. K. Banerji, A. 1. R. 19.33 Rang. 223 : 11 Rang. 

287. . 

(4) A. I. E. 1936 Mad. 826 sufjra. 

(6) Somasundaram Chettiar ®. Pariakaruppau Chettiar, A. L R 19.30 
Mad. 520 ; 126 1. C. 621. . • r»ou 


S. 37. 
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S 38 vincial Insolvency Act (1). No doubt it subsequent to annulment and 
before the vesting order the insolvent has transferred the property to a 
bona fide purchaser, such a purchaser perhaps may not be affected. But 
the parties to the insolvency proceedings will be bound by the order (2). 

Appeal — An appeal lies from an order passed under section 37 of the 
Act (3). 

Compositions and Schemes of Arrangement. 

38 (1) Where a debtor after the making of an 

order of adjudication, submics a pro- 
Compositions and posal for a composition 111 satisfaction 
Rhemes of arrange- debts, or a proposal for a 

” ' scheme of arrangement of his affairs, 

the Court shall fix a date for the consideration of the 
proposal, and shall issue a notice to all creditors in 
such manner as may be prescribed. 

(2) If, on the consideration of the proposal, a 
majority in number and three-fourths in value of all 
the creditors whose debts are proved and who are 
present in person or by pleader, resolve to accept the 
proposal, the same shall be deemed to be duly accepted 
by the creditors. 

(3) The debtor may at the meeting amend the 
terms of his proposal if the amendment is, in the 
opinion of the Court, calculated to benefit the general 
body of creditors. 

(4) Where the Court is of opinion, after hearing 
the report of the receiver, if a receiver has been ap- 
pointed, and after considering any objections which 
may be made by or on behalf of any creditor, that 
the terms of the proposal are not reasonable or are not 
calculated to benefit the general body of creditors, the 
Court shall refuse to approve the proposal. 

(5) If any facts are proved on proof of which the 
Court would be required either to refuse, suspend or 
attach conditions to the debtor’s discharge, the Court 
shall refuse to approve the proposal unless it provides 

' ~ — — — 

Ohouthmal Bhagirath u. Jokhiram Surajmal, 12 Pat. 168 : 141 1. C. 

lahardaa «. Mt. Patiiua Blbi, 15 Lab. 6^8 ; 153 
V A' ' Abdul Lati£ v. Perciyal, Beceiver, A. I. R. 

1936 Oal. 573 : 166 1. C. 509. (It waa decided also on the ground that annul- 
ment of adjudication does not terminate insolvency proceedings). 

(2) Chouthmal Bhagirath «. Jokhiram Suraj Mai, 12 Pat. 163s MI. 0. 
836 : A. I. R. 1933 Pat. 84 . 

-AOH Lachminarain c. Bahadur Ohand, ICK) I, 0. 13? : A* L B-. 

1927 Lah. 914. i 
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reasonable seoority for paymenfc of not less than six 
annas in the rupee on all the unsecured debts provable 
against the debto^^s estate. 

(6) No composition or scheme shall be approved 
by the Court which <]oes not provide for the payment in 
priority to oth?r debts of all debts directed to be so 
paid in the distribution of the property of an insolvent. 

(7) in any other cases tiie Court may either ap- 
prove or refuse to approve the proposal. 

History.— Section 38 corresponds to section 27, clauses I, 2, 3, 4, 
5, 6 and ^ 9 of the Act HI of 1907, except that iti clause^ 1 
the words ‘ whether before or’’ hare been omitted. The words “by 
publication in the local official Gazette” have also not been reproduced in 
the present section. The effect of the first change is that whereas under 
the old Act compositions and schemes of arrangement could be submitted 
even before the order of adjudication, now under the present section this 
can be done only after an order of adjudication has been passed against 
the debtor. The effect of the second change is to leave the manner of 
issuing notice to the creditors in the absolute discretion of the court as 
determined by rules framed under section 79 of the Act The Act III of 
1907 in allowing for compositions before the date of adjudication followed 
the English law on the subject, but, its scheme being essentially different 
from that of the English Act, the provision was found in actual practice 
ineffective. Accordingly it was held that a composition scheme before 
adjudication though not barred was impossible to give effect to and the 
court should have exercised its discretion in rejecting it (1). Clauses 1, 2, 
3, 4, 5, 6 and 9 of the old Act correspo id to clauses 1, 2, 3, 4, 5, 7 and 6 
of the present section respectively. Under the present Act, a composition 
scheme can be filed m court only after an order of adjudication is made 
and not before. Hence a composition scheme filed before the order of 
adjudication cannot be pat into operition after the order of adjudication is 
passed (2). 

Analogous Law. -Under the English law an order of adjudication 
is preceded by the passing of a receiving order. Compositions and 
schemes of arrangement can be considered after the passing of the 
receiving order and before the order of adjudication as well as after the 
order of adjudication. The relevant provisions are contained in sections 16 
and 21 of the Bankruptcy Act, 1934. They are as follows 

*‘16. (i) Where a debtor intends to make a proposal for a composi- 

tion in satisfaction of his debts, or a proposal for a scheme of arrangement 
of his affairs, he shall, within four days of submitting his statement of 
affairs, or within such time thereafter as the official receiver may fix, 
lodge with the official receiver a proposal in writing, signed by him, 
embodying the terras of the composition or scheme which he is desirous 
of submitting for the consideration of bis creditors, and setting out particu- 
lars of any sureties or securities proposed. 


(1) In re Application of Assomal, 9 L C. 724 ; Bhaw u. Shadi Earn, 32 
I. a 566 : A. I R. 1916 KSiml. 7B. 

(2) Brojenclra Nath Uhese Katish Chandra Das, 145 I. C. 386; 37 
a. W. M. 189 : A. I. E. 1933 CaL 495 (2). 


u38. 
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S« 38. In such case the official receiver shall hold a meeting oi creditors, 

before the public examination of the debtor is concluded, and send to each 
creditor, before the meeting, a copy of the debtor’s proposal with a report 
thereon ; and if at that meeting a majority in number and three-fourths 
in value of all the creditors who have proved, resolve to accept the 
proposal, it shall be deemed to be duly accepted by the creditors, and when 
approved by the court shall be binding on ail the creditors. 

“(3) The debtor may at the meeting amend the terms of his proposal, 
if the amendment is, in the opinion of the official receiver, calculated to 
benefit the general body of creditors. 

*‘(4) Any creditor who has proved his debt may assent to or dissent 
from the proposal by a letter, in the prescribed form, addressed to the 
official receiver so as to be received by him not later than the day 
preceding the meeting, and any such assent or dissent shall have effect as 
if the creditor had been present and had voted at the meeting. 

“(5) The debtor or the official receiver, may, after the proposal is 
accepted by the creditors, apply to the court to approve it, and notice of 
the time appointed for hearing the application shall be given to each 
creditor who has proved. 

*‘(8) The court shall, before approving the proposal, hear a report of 
the official receiver as to the terms thereof, and as to the conduct of the 
debtor, and any objections which may be made by or on behalf of any 
creditor. 

“(9) If the court is of opinion that the terms of the proposal are not 
reasonable, or are not calculated to benefit the general body of creditors, 
or in any case in which the court is required, where the debtor is adjudged 
bankrupt, to refuse his discharge, the court shall refuse to approve the 
proposal. 

‘*(10) If any facts are proved on proof of which the court would be 
required either to refuse, suspend or attach conditions to the debtor’s 
discharge were he adjudged bankrupt, the court shall refuse to approve 
the proposal unless it provides reasonable security for payment of not 
less than five shillings m the pound on all the unsecured debts provable 
against the debtor’s estate. 

“(11) In any other case the court may either approve or refuse to 
approve the proposal. 

“(19) No composition or scheme shall be approved by the court which 
does not provide for the payment in priority to other debts of all 
debts directed to be so paid in the distribution of the property of a 
bankrupt. 

“21. (1) Where a debtor is adjudged bankrupt the creditors may, 
if they think fit, at any time after the adjudication, by a majority in 
number and three-fourths in value of all the creditors who have proved, 
resolve to accept a proposal for a composition in satisfaction of the debts 
due to them under the bankruptcy, or for a scheme of arrangement of the 
bankrupt’s affairs ; and thereupon the same proceedings shall be taken 
and the same consequences shall ensue as in the case of a composition or 
scheme accepted before adjudication,” 

The corresponding provisions of the Presidency-towns Insolvency Act 
are contained in sections 28 & 29. Under the presidency- towto Insolvency 
Act, a composition can be submitted after fhe adjn4lcnficm nndj kct before 
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its as it is^ under the Provincial Insolvency Act. And the procedures so 3g^ 
rar as section 38 of the Act is concerned, is almost the same as under the 
Presidency-towns Insolvency Act. There are two points of difference 
between the provisions of the Acts relating to compositions and schemes of 
arrangement. The one is as to the binding effect of composition or 
scheme ; the other is as to the remedy of creditors to enforce payment 
under a composition or scheme in default of payment. These twm points 
are discussed under sections 39 and 40 respectively. 

Composition apart from Insolvency Acts —“Sections 38, 39 and 40 
deal with compositions between a debtor and his creditors under the 
insolvency law. There is, however, no bar for a debtor to compound 
the claims of his creditors or make any other arrangement for the 
settlement of his affairs. Arrangements between debtors and creditors 
are known as composition arrangements A composition agreement may take 
the form of an agreement by which the creditors agree to abandon their 
claims in consideration of receiving a composition on their debts, that is, 
a smaller sum bearing an agreed proportion to the amount of their 
respective claims. It may also take the form of an assignment by w^hich 
the debtor assigns the whole of his property to a trustee for realisation and 
rateable distribution of the proceeds amongst all his creditors or amongst 
those who assent to and take the benefit of the assignment and the 
creditors in consideration of such assignment release their original claims 
and accept the dividends payable under the agreement in discharge of 
their debts Such an assigmiient is valid unless an insolvency petition 
is founded upon it as an act of insolvency. After the expiry of three 
months, such an assignment ceases to be an act of insolvency. The 
mere fact that all the creditors do not sign the agreement, but at the 
same tinne they also had not started insolvency proceedings against the 
debtor does not make it invalid (ih The term ‘'composition deed” is a 
well-known term of art, familiar to lawyers. The insolvency or em- 
barrassed circumstance of the debtor is one essence of a composition 
deed. Another essential feature of it is that, where the debtor, with 
consent of the creditors, appoints a trustee to take charge of all his 
property for the purpose of giving effect to the composition, the trustee 
is for the creditors only to the extent^'of that purpose, but no right in the 
property itself is transferred to the creditors. J'he trustee holds the 
property for the debtor, who remains in the eye of law the owner, and 
for the benefit of the creditors. And a composition deed for the 
benefit of all the creditors, even though it does not comprise the whole 
of the property of the judgment-debtor, is not void, if the transaction 
is fair and dom fide^ made in the ordinary course of business or upon 
the pressure of the creditors. It does not become void by the circum- 
stance that it is signed by some only of the creditors and that among 
them are some whose debts are barred by limitation (2). 

Analysis of the section.— In sub-sections (1) and (2) we have 
conditions which must be satisfied before the court can proceed to 
consider the proposal on its merits. Unless the composition is sub* 
mitted by the debtor and accepted by the creditors the court cannot 


(1) Manindra Chaaclra n. Lai Mohan Eoy, 120 1. 0. 577 : 56 CaL 940 : 
A, I. B. 1929 Oal 358. 

(2) Malufc Olmiid Manilal 28 Bom. 364 (case deckled under section 
17 (e), Indian Registration Act 1877). 
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S.38. entertain the proposal (1). After the proposal has been submitted and 
duly accepted by the creditors the court will consider the composition 
and see whether it is bound to refuse to approve the proposal under 
sub-seciion (4). If sub section (4) does not apply, then the court has to 
see whether any facts are proved on proof of which the court would be 
required either to refuse, suspend or attach conditions to the debtor’s 
discharge and that reasonable security for payment of not less than 
six annas in the rupee is provided. It is also to see whether sub-sec- 
tion (6) iS satisfied or not In any other case the court may either approve 
or refuse to approve the proposal 

Thus we see that the power of the court in the matter is different 
under different circumstances. The first » oint to be noted is that the 
court is not bound to approve the scheme in any case. Approval of 
composition is left by the section in the absolute discretion of the court. 
The second point to be noted is that unless the composition is accepted 
by the creditors the court has no jurisdiction to entertain it, Accept- 
ance by the creditors is a condition precedent to the cognizance of the 
proposal by the court. The third point to be noted is that the court is 
bound to refuse to approve the proposal if the terms of the proposal 
are not reasonable or are not calculated to benefit the general body of 
creditors or where it doss not provide for the payment in priority to 
other debts of all debts directed to be so p^id in the distribution of the 
property of an insolvent. xAgain, the court is bound to refuse to approve 
the proposal except when certain conditions are fulfilled. We have 
such a case in sub-section (5). It will thus be seen that the court’s power 
to refuse to approve the proposal is unrestricted, but its power to 
approve the proposal is limited by the statute. 

After the making of an order of adiudicalion. — The proposal can 
be submitted only after the making of an order of adjudication and 
not before it. Where the c imposition is presented after the presenta- 
tion of the insolvency petition and before adjudication the insolvency 
court may dismiss the petition by consent or may allow it to be with- 
drawn. A composition scheme filed before the order of adjudication 
cannot be pul into operation after the order of adjudication is passed {2)» 

Details of schenj^e of composition. -*-The debtors should set out 
in the scheme itself what their assets are and what their scheme 
of composition is ; if the assets are to be vested in a trustee or 
trustees, there must be a strteraent to that effect and if the trustee 
or trustees are to guarantee so much money to their creditors there 
must be a proper statement to that effect also. The details should 
be clear and specific (3). 

Notice to creditors.— A date must be fixed for the consideration 
of the proposal and all the creditors should be informed of the date. 
Maimer in which notice is to be given has been prescribed by rules 
framed under section 79. Sea Calcutta Provincial Rule 16, Madras 
Provincial Rule 10, Bombay Provincial Rule 11 and Allahabad Pro-^ 

(1) See Behary Lai Sikdar?;. Harsukh Das Chakmal, A. L E. 1921 
Cal 376 : 61 L C. 904 ; Shafiquz Zaman v. Deputy Oommissioner, Barabanlri, 
A. 1. 1915 Oudh 173 : 30 I. C. 694 ; Shankarlal o. Hdkiin Sayyad AU Almied, 
A. I K 1936 AIL 102 : 160 L C. 694 : 58 Ail 655. 

(2) Brojeudra Nath Qhose v. Satish Chandra Das, 145 I. 0. 185 : A. I. 
E. 1933 Gal 495 (2), 

(3) Narayan Singh Sundar Singh v* Attkr Singh^ A. L % 1933 OaL 1S9 • 

59 Cal 1436: 141 L 0.860* ^ 
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vincial Rule 19. It is provided by the Madras and Bombay rules that a S. 38 
copy of the terms of the proposal should be sent to every creditor who ( 2 ) ( 3 ). 

has proved his debt. Unless notice is issued and the creditors are given 
an opportunity to accept the proposal, the entertainment of the proposal 
by thei court and its approval are illegal (l). 

Sub-section (2) ; acceptance by creditors.—Sub-section (1) requires 
that the proposal must be phced before creditors for consideration on a 
date fived for the purpose. Under sub-section (2) the proposal shall be 
deemed to be duly accepted by the creditors if a majority in number and 
three-fourths in value of all the creditors, whose debts are proved and 
who are present in person or by pleader, re>^oive to accept the «ame. The 
creditors entitled to vote are those whose debts are proved. The debts 
must have been proved in the manner prescribed by the Act. See section 
34 for debts provable under the Act, section 33 for framing the schedule 
of creditors and sec lion 49 for the mode of proof. In insolvency matters 
the schedule of creditors should be settled at early a date as possible and 
where an application under S. 27, P. 1. A, 1907, (corresponding to S. 35, 

P. I. A., 1920), is made, before a proposal for composition is finally 
accepted, no creditor is entitled to vote "whose debt has not been proved 
and who^e name has not been admitted to the schedule by the judge .2). 

Section 38 dies not prescribe the exict stage when the composition 
scheme can be submitted, except that it shall be done after the order 
of adjudication. Section 33 requires that the schedule of creditors shall 
be framed when an order of ahjadication is made. Where the schedule of 
cred tors is not yet ready and a proposal is submitted under section 38, 
it is desirable that the consideration of the proposal should be postponed 
till the schedule is ready. Under section 39 it is enjoined upon the court 
to frame a schedule after the court has approved the proposal and the 
terms have been embodied in an order of the court. Section 39 cannot 
be so read as to mean that the schedule may not be ready when the pro- 
posal is finally considered. Section 39 is only intended for those creditors 
who seek to prove after composition and according to the terms of the 
composition. A creditor may vote at the meeting in person or by pleader. 

If there is any doubt as to the right of the creditor to vote, he should be 
generally allowed tovHe, subject to the vote being declared invalid iu 
the event of the objection being sustained. The niere absence of objection 
by creditors does not give rise to a presumption that the creditors have 
accepted it. To satisfy the conditions of the sub section it is necessary 
that a majority in number and three-fourths in value of the creditors 
should have accepted the proposal by being present at the meeting in 
person or by pleader, and by voting for it. A creditor who does not vote 
in effect votes against the proposal* 

Sub-section (Sb-— -The sub-section provides for the amendment of the 
terms of the proposal by the debtor. The amendment shall, however, be 
allowed by the court only if it is in the interests of the general body of 
creditors. The court itself has no power to amend the terms of the 
proposal (3). Thus where a trustee in bankruptcy made an agree- 

(1) Assadiillah JvTian u. Hunt Ram, I. C. 740 : A. L R. 1921] Lain 87. 

(2) Ghandan Lai u. Kliem Raj, A. I. fi. 1917 All. 2B9 (2j: (19l7j 15 A. L. J. 

538 : 40 I. C. 156, but see Krishna Uhandra Das o. Jiiindra Hath, 114 L C. 

415 : A. I. R. 1929 CaL 159 (2). 

(3) Mamoojee Moosajee d. N. %L Meera Moideen Bros, (1927) 5 Rang. 

241 ; 103 L C, 181 ; A. I. R. 1927 Rang. 176. 
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S. 38 meet with third parties, subject to approval by the court of a scheme 

(4). aod the creditors accepted the scheme embodying the agreement* but 

with additional obligation, and the court approved the agreement als 
originally made, and annulled the bankruptcy, it was held that the trustee 
could not obtain specific performance because the creditors not having 
accepted the agreement in the form in which it was made there had been 
no approval by the court of the scheme (1). 

Sab-section (4).— Sub-section (4) gives cases when the court is bound 
to refuse to approve the proposal. The court shall so refuse if the terms 
of the proposal are not reasonable or if they are not calculated to benefit 
the general body of creditors. A scheme containing a provision that the 
debtor shall be discharged when the committee of inspection shall so 
resolve was held to be unreasonable (2). The time for the discharge of 
the insolvent is to be fixed by the creditors subject to the approval of the 
court and the discretionary power of the court cannot be handed over to 
anyone else. Nor will a scheme be approved if a large number of the 
debts mentioned in the statement of affaits have n been proved, or if 
the court thinks that the proofs require investigation (3). A scheme of 
arrangement must give the creditors some advantage which they would 
not have in bankruptcy (4). A scheme which gives the creditors no greater 
advantage than they would have in bankruptcy, while he deprives them 
of some of the powers which they would have had and of the control of 
the court over the administration of the estate, is neither reasonable not 
calculated to benefit the general b)dy of creditors (5). The scheme must 
be calculated to benefit not merely the creditors who have agreed to it, 
but the general body of creditors, that is, ail creditors, and not a limited 
number of them (6). 

Report of the Receiver. — In forming its opinion as to whether 
a proposal is reasonable or calculated to benefit the general body 
of creditors the court has to hear the report of the receiver, if a 
receiver has been appointed. Under section 41, sub^section (2) the 
reportsof the^receiver is to be deemed to be evidence, when the debtor 
applies for his discharge. Though it is not expressly provided, yet it 
seems that the receiver’s report has the same evidentiary value 
under the section. The reason is that the court has on such an appli- 
cation to consider all <^he matters which it has to do on an appli- 
cation for discharge (7). In making his report, it is the duty of the 
official assignee or receiver to form his own judgment I he should not be 
influenced by the wishes of the creditors (8). It is also his duty to report 
fully to the court, and the duty is in no respect limited or diminished by 
the fact that he has approved the scheme and made a report to the credi- 
tors to that effect (9). The court is, however, not bound to accept the 


(I) Lucas Martin, 37 Ch. D. 597. 
m Exp. Oiark, 13 Q. B. T). 426. 

(3) Exp. Eogers, 13 Q. B. I). 438. 

(4) Re Aylmer. 19 Q. B. D. 33 ; In re Walter Wood, (1868), 4 T. L. K. 
277 ; In re Browne & Wingrove, Ex parte the Debtors, 1890 W- N. 131; In re 
E# A. B., 1902, 1 K. B. 457 ; Tn re Gropaldas Versimal, A. L R. 1928 Sind 90 : 
107 I. C. 433. 

(5) Ex parte Bisohoffsheim, (1887) 18 Q. B. D. 33. 

(6) Hint t?. Barnard, (1889) 22 Q. B. D. 90, 94. 

(7) Ex parte Campbell, 18®, 15 Q. B. D. 213. 

(8) Ex park Oampballi (1®5) 15 Q. B. D, 213. 

(9j Me Bettomley, 1893, 10 Mort 262. 
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report. In Re Burr (l), the Court of Appeal, at the instance of the Board 
of Trade, refused to approve, although the ofScial receiver bad reported 
in favour of the scheme, and had appeared and stated that he did not 
object to it on the hearing before the Registrar, and the Registrar had 
approved it. 

Sub-section (5) ; Court bound to refuse unless certain conditions 
are fulfilled . — Where a proposal for a scheme of arrangement is sub- 
mitted for the approval of the court, and facts are proved, on proof of 
which the court would be required either to refuse, suspend or attach 
conditions to the debtor’s discharge, the court shall refuse to approve 
the proposal unless it provides rtasonable security for payment of not 
less than 6 annas in the rupee, on all unsecured debts provable against 
the debtor’s estate Cases where the court would be required either 
to refuse, suspend or attach conditions to the debtor’s discharge are 
laid down in section 42 of the Act. “Reasonable security*’ means not 
such security as it would be reasonable that a prudent man should 
invest money upon, but a reasonable commercial probability that 
the amount named will be realised, having regard to the state of 
affairs presented to the creditors (2). Thus where the proposal was to 
vest all the property in a trustee till a composition of twenty shillings 
in the pound had been paid by instalments of not less than two shillings 
and six pence in the pound as and when the realisation of the assets would 
allow, it was held that the scheme did not ^provide reasonable 
security (3). Again the scheme should provide jfor payment forthwith 
or within a short time. Where it provided for payment at a distant time, 
as after a year, the scheme cannot be said to provide reasonable security 
(4). Even if the scheme provides reasonable security, the court is not 
bound to approve the scheme, for it has a discretion in the matter (5). 

Unsecured debts provable against the debtor’s estate.^—In order 
to provide for payment of 6 annas in the rupee the court has to consider 
ail the unsecured debts provable against the debtor s estate. The com- 
position need not be found on the amount of debts provable at the date 
of the receiving order, but only on those remaining provable at the 
time of the composition being approved, excluding, therefore, debts 
properly released before that time (6). But guch releases must be 
absolute, and not made conditional on the scheme going through. The 
terms on which the debts have been released must be shown on the 
face of the proposal ; and, it seems, the releases must not have been 
procured by or with the privity of the debtor (7). Yet it cannot be laid 
down that in no case would it be possible for the court to approve the 
scheme, if it thought there had been full disclosure of all the facts and 
all the negoiiations for the scheme (8). The court has to see in each case as 
to whether the agreement which has led to the release of the debt is a good 
one and not contrary to the words and policy of the Bankruptcy Act. 
Thus in a case where after the acceptance of the composition by the 


(1) (1892) 2 Q. B. 467. 

(2) Be Bottomlev, 10 Mor. 262. 

(6) Be Flew, (1905) 1 K. B. 278. 

(4) Be Paine, (1891) W. N. 208 ; Re Webb, fl914) 3 IL B. 387, 392. 

(5) iZ^Burr. (1892) 2 Q, B.467. 

6) Be E. A. B. (1902) 1 K. B. 457. 

(7) Me Pilling, (1903) 2 K. B. 50. 

(8) Me Flew, (1905) 1 IL B. 284 


S. 38 
(5). 
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S.38 creditors and before the completion of the composition the debtor entered 

(6) (7). into an agreement with a creditor bound by the resolution to pay him his 
debt in full, even though the agreement was made for valuable 

consideration such as giving fresh credit to the debtor, it was 
held that the agreement was invalid (1). A secret preferential 
agreement made with the creditor before the passing of the 
composition resolution would not only be void as being contrary to the 
words and policy of the Bankruptcy Act, but even in the case of a com- 
mon law composition would be void as a fraud upon the creditors (2), 
and this, even though the creditor may give some coosiderUion, such 
as to become a surety for the composition, for the preference (3). So, 
too, a similar agreement with a third person would be void. Thus® 
where a bank, after proceedings for liquidation had been commenced, 
secretly took from the debtor’s brother a guarantee that their loss should 
not exceed £ 2,000, and on that account did not oppose a coraposi' 
tion, it was held that the bank could not obtain specific performance 
of the agreement (4 >. Where, however, tne composition discharged both 
the debtor and his goods, a contract between the tiebtor ard a third 
party, -who guaranteed the payment of an instalment of the composition, 
to deposit goods with him for indemnity, although not communicated 
to the creditors, was held not to be fraudulent, because the goods were 
left at the disposal of the debtor by the terms of the composition (5), It 
is no objection to the approval of a scheme or composition that with- 
drawals of some of the debts have b^en obtained on terms giving the 
withdrawing creditors an advantage over the others, provided that the 
withdrawals have not been obtained by the insolvent himself or with 
his knowledge. Thus where the withdrawals were obtained by the 
insolvent’s brother without any knowledge on the part of the insolvent 
himself, it was held that it was not a good ground lor the court refusing to 
sanction the scheme (6). 

Sub-section (6). — By section 61 of the Act it is provided that certain 
debts shall be paid in priority to all other debts. The sub-section provides 
that unless the composition scheme complies with that provision in the 
distribution of the property of the insolvent under the composition, the 
court shall refuse to approve it. 

r 

Sub-section (7).— The court is not bound to accept the composition 
in any case. The fact that the proposal is approved by the creditors (7} 
or that the conditions laid down in sub-sections (4), (5) and (6) are satisfied 
(8) are not sufficient grounds to restrict the discretion of the court. The 
object of giving this discretion to the court is two-fold. On the one hand 
it has to see and guard against a majority of creditors from dealing 
recklessly not only with their property, but with that of the minority, and 
on the other ii has to enforce a more careful and moral conduct on the 
debtors part. Dealing with this question, Lord Ksher, Master of the 
Rolls, said -in Ex parte Reed (9) : — 


U) Erp, Barrow, 18 (Hi. 1). 4b4. 

(2) Cockshott ®. Banuett, 2 T. I?, 76,H ; MnlluUcu o. Hodgson, 16 Q, B. 

m ) ; Daughlish o. Tenuent, L. R. 2 Q. B. 40 ; Exp. Pliillip.s, SB W. R. 607 ; 
Exp. Milner, 15 Q. B. D. 605. / i . 

(3) Wood V. Barker, L. R. 1 Eq. 139 ; Bissell n. Jones, L. R. 4 Q. B. 49. 

(4) McKewan v. Sanderson, L. R. 20 Bq. 65. 

(6) Exp. Barrell, 1 Ch. B. 537. 

f6j Ee E. A. B., (lD02) 1 K. B. 467. 

Bar^Baaki, A. I. R, 1915 

Ondh 173 : 30 1. 0. 694. 

(8) Me Burr, (1892) 2 Q. B. 467, per Ixird Esker. ‘ . ' 
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In my opinion this Act was passed because it has been proved to S. 38 
the satisfaction of the legislature that a majority of creditors, however 
large, was not carefal, and was not to be trusted ; that on the contrary, 
the creditors were generally utterly careless, that they wrote off their 
debts as bad, and agreed to terms which might give some possibility—an 
evanescent chance -of their getting something out of the wreclc. It was 
because of the known and proved behaviour of creditors with regard to 
their insolvent debtors that this Act was pQ-ssed, taking away from the 
majority of creditors that power vrhich they had so recklessly used, and 
putting a controlling power into the hands of the court for the purpose of 
protecting the creditors against them own recklessness ; for the purpose of 
preventing the majority of creditors from dealing thus recklessly not only 
with their own property, but with that of the minority, and of enforcing, 
so far as the legislature could, a more careful and moral conduct on the 
part of debtors/' 

Thus at the time of approving the composition the court would con- 
sider the interest of creditors as well as the conduct of the debtor. The 
discretion is to be exercised with due regard to the public and the require- 
ments of commercial morality and the conduct of the debtor on the one 
hand, and to the best interests of the creditors on the other (l). In consi- 
dering the conduct of the debtor the court shall have regard to all the 
circumstances of the case. The mere fact that the debtor had committed 
offences which would have prevented his immediate unconditional discharge 
will not bind the court to refuse its approval (2). Misconduct to justify 
a refusal to approve must be of a gross character, such as would make it 
against public policy to sanction the scheme. On appeal the court will 
form its own judgment upon all the circumstances of the case, though it 
will not readily overrule the discretion of the court below (3). If the 
circumstances under which the offences were committed are such that, 
although be has done wrong, the debtor need not in the interest of the 
State be treated as a person with whom the creditors ought not to be 
allowed to negotiate, the court is at liberty to approve the scheme, not- 
withstanding the commission of those offences. In one case where the 
security provided by the scheme was reasonable, but the misconduct alleg- 
ed against the bankrupt was that he contributed tc^bis bankruptcy by rash 
and hazardous speculations, it was held that such misconduct was not by 
itself a sufficient ground for refusing approval of the scheme. Vaughan 
Williams, L. J., said, '*To my mind though there might be a case where 
the rash and hazardous speculations had been so continued or of such a 
character as to make it against public policy that a man who might be 
described as a confirmed gambler should get a scheme sanctioned at all, 
this is not a case of that sort'^ (4), In another case where the charges 
against the bankrupt were that he had omitted to keep usual and proper 
books of account, that he had contributed to his bankruptcy by rash and 
hazardous speculations and that he had on two previous occasions been 
adjudged bankrupt, Fry, L. J., held : I look not merely at the fact of 


(1) Me Barlow, 8 Mor. 304, 3U»I ; lie M‘^t6ar, 5 Mor. 183 ; Re Hiuniar, 
Roberts & Go., 20 Q. B. D. bU ; Me Burr, a802) 2 Q. B. 467 ; Be E. A. B., 
(1302) 1 Q. B. m. 

(2) Me Genese, 18 Q. B. X\ 168 ; Me Buttomiey, 13 Mor. 262. 

(3j Rogers, 13 Q. B. I). 638 ; Mxp. Campbell, 15 Q. B. D- 213 ; Exp. 
Reed & Bowen, 17 Q. B. D. 244 ; Me Postlethwaite, 3 Mor. 169. 

(4) Me E. A. B., (1902) 1 K. B. 467, 467. 
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S« 38» these technical offences having been committed, bat at a whole career as 
disclosed by the evidence, and I say that in such a case the court ought 
to adjudicate upon the debtor’s discharge, and to determine whether it 
should be refused, suspended or granted subject to conditions* I regard 
this debtor as one of those plagues of society of whom there are too many, 
and upon him I think it is the duty of the bankruptcy court to keep a 
sharp eye. In the exercise of my judicial discretion, I therefore refuse to 
approve of this scheme” (1). 

If j however, the court comes to the conclusion that however bene- 
ficial to the creditors the scheme may be, yet it is not to the interest of the 
public or of commercial morality that the bankruptcy should be annulled 
it is its duty to refuse to annul it (21 Where the scheme was that the 
whole of the insolvent’s assets should be assigned to one of the creditors on 
his undertaking to pay the other creditors six annas in the rupee and thes 
court approved of the same because the majority had approved it; secondly, 
it was represented for those creditors that if the official receiver admini- 
stered the estate of the insolvent that would lead to considerable delay and 
expense and thirdly, the court had offered the assets of the insolvent to the 
objecting creditor on the same terms and he was not willing to accept the 
offer, but it appeared on the other hand that the court had omitted to con- 
sider a number of circumstances, namely, that the official receiver had 
reported against the scheme, that the extent and value of the assets be- 
longing to the insolvent were in doubt, that the insolvent’s conduct in 
failing to appear before the official receiver and produce accounts was 
bad, that the creditor who had taken over the assets of the insolvent under 
the scheme was a very near relation of his, that the insolvent bad himself 
admitted that his object in consenting to the scheme was to revive his 
money-lending business and that the scheme was not in fact profitable to 
the creditors, it was held that the lower court had erred in attaching too 
much weight to the circumstance that the majority of the creditors had 
approved of the proposed scheme and in failing to take into account the 
other important aspects of the matter, and that in the circumstances the 
scheme should not have been approved. In view of the delay and the 
practical difficulties in restoring the status quo the order of the lower court 
was, however, not set aside (3). The insolvent so long as his insolvency 
lasts, cannot be allowedTo challenge the correctness of the debts entered 
in the schedule and, therefore, his application disputing the correctness 
of those debts and requesting the court to enquire into the accounts of the 
creditors, cannot properly be a proposal or a composition within the mean- 
ing of section 38. The proposal contemplated by section 38 is a general 
proposal to satisfy the debts of the whole body of creditors and not merely 
disputing the validity of the debts of particular creditors (4). After a 
composition or scheme has been accepted by the creditors, the court may, 
on the application of the insolvent, hold an enquiry and expunge or reduce 
a proof (5). 


(1) Be Burr, (1892) 2 Q. B. 467. 

(2) In re Beer, (190B) 1 K. B 628 : 72 L. J. K. B. 366 : 51 W. R. 422 ; 
Mamoojee Moosajee ®. N. V[. Meera, Moideen Bros., A. t R. 1927 Rang. 176 ; 
5 Rang. 241 : 103 1. 0. 181. 

A T Ojiettiar v. Muruga|tpa Chettiar, 54 Mad. 823 : 1.32 I. C. 134. 

A. 1. Ji. lydl Mad. 344. 


Ganga Sahai «. Multarram Alt, 97 I. 0. 556 : A-,I- B- 1926 AIL 361. 
Be Benoist, (1909) 2 K. B. 784 ; seotioa 50 (2), |>. B A., 19^ 
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Secured creditors.— A secured creditor need not take any part in S. 39. 
the composition proceedmgSj and when he has realised his security he 
may come in and prove for the deficiency, if any, on the footing of the 
composition (l). Otherwise he is unaffected by any composition scheme 
unless it is approved by the court and consented to by him (2). 

Liability of surely. — As soon as the court sanctions a composition 
entered into by the debtor and his creditors supported by the guarantee of 
surety, it -becomes binding on the creditors, the debtor and 
the surety. Therefore it is not open to the surety after such sanction to 
say that he is not bound by his promise. And although the surety does 
not execute a bond as ordered by the court, he is not relieved of his liabilities 
as a surety (3). Where, however, a composition is annulled and the 
debtor IS re-adjudicated bankrupt, a surety for the composition is dis- 
charged (4). Under the Indian Acts when a composition or scheme is 
annulled and the debtor is re-adjudged insolvent, the liability of the surety 
who had covenanted to pay the composition comes to an end and he cannot 
be sued upon the covenant (5). The Insolvency Court to 'which the 
bond is furnished has power to enforce the terms of the bond (6). 

Appeal. — Generally where proceedings have taken place under 
sections 38 and 39 there is no appeal as of right. Leave of the district 
court or of the High Court must be obtained before any appeal can be 
admitted against the order generally approving the proposal or the order 
of annulment. But where, as part of the proceedings, an enquiry has 
been held under section 50, anybody prejudiced by the expunging or 
reducing of the debt can in regard to that matter appeal as of right (7). 

Miscellaoeoiis. — Proceedings under section 38 are not allied to 
proceedings under secuon 35. In the later case the insolvent has to show 
that the debts have been paid in full, which implies that the debts have 
been paid along with interest at the contractual rate, while section 38 
contemplates a proposal for a composition in satisfaction of debts and 
implies a reduction in the claim of the creditors. Hence rejection of an 
application by the insolvent under section 35 does not bar on the principle 
of res judicata an application by him under section 38 (8). 

39. If the Court approves the proposal the terms 
shall be embodied in aii order of the 
Order on approval. Court, and the order of adjudication 
shall be annulled and the provisions 
of section 37 shall apply, and the composition or scheme 
shall be binding on all the creditors so far as relates 
to any debt due to them fro.n the debtor and provable 
under this Act. 


(1) Me Hardy, (1896) I Oh. 904. See also McMurdo, (1902) 2 Oh. 584. 

(2) Jugmohan Badhani v. Indra Chandra, 63 1. 0. 896 (Cal.) 

( 3 ) In Be Bat Harain Stores., A. I. E. 1934 Sind 134 : 151 1. 0. 791. 

(4) Walton u. Cook, 40 Oh. D. 323. 

(5) Govind Das Pity v. Jardine Skinner & Oo, 8(1 I. 0. 849 : A. I. E. 
1924 Cal. 176. 

(6) Subramania Ayyar v. Suprayya Pillai, A. I. E. 1936 Mad. 424 : 161 
L 0. 717. 

(7) Ganga Sahai 0 , Mukarram Ali, A. I. E. 1926 All. 361 : 97 I. 0. 556. 

(8) Shankarlal 0 . Hakim Sayyad Ali Ahmad, A. I. B. 1936 All 102 ; 58 
AU 655 : 160 I. 0, 994. 
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S« 39. History. — The present section, before it was amended by the Pro- 

vincial Insolvency (Amendment) Act, 1935, Act No. X of 1935, stood as 
ollows : — 

‘If the Court approves the proposal, the terms shall be embodied in 
an order of the Court, and the Court shall frame a schedule in accordance 
with the provisions of section 33, the order of adjudication shall be 
annulled, and the provisions of section 37 shall apply, and the composition 
or scheme shall be binding on all the creditors entered in the said sche- 
dule so far as relates to any debts entered therein.’’ 

The section, as it stood before 1935, corresponded to section 27 
clause (7) of the Act 3 of 1907, except that the words ‘and the provisions 
of section 37 shall apply” were added in the Act 5 of 1920. 

The object of the amendment of 1935 has been thus explained 

“There is judicial authority for the proposition that a composition 
under section 39 of the Provincial Insolvency Act, 1920 (V. of 1920), 
releases the insolvent only from debts entered in the schedule and not 
from a debt in respect of which the creditor has not taken part in the 
insolvency proceedings, whereas S. 30 of the Presidency-towns 
Insolvency Act, 1909 (ill of 1909) releases the insolvent from 
all debts provable in inslovency. A comparison of section 44 
of the former Act and section 45 of the latter Act indicates 
that the effect of an order of discharge is substantially the 
same under both the Acts and there is no good reason why the effect of a 
compromise should not similarly be the same. This Bill is devised to 
assimilate the terms of S. 39 of the Provincial Insolvency Act, 
1920, to those of S. 30 of the Presidency-towns Insolvency Act, 1909 (i). 

Analogous Law. — The corresponding sections of the Presidency-towns 
Insolvency Act, Bankruptcy Act, 1883, and Bankruptcy Act, 1914, are sec- 
tion 33, section 3 (11) (12) (14) and section 16 (il) (12) (14) respectively. 

S* 30, P-t, L A., runs as follows : — 

“If the Court approves the proposal the terms shall be embodied 
in an order of the Court, and an order shall be made annulling the 
adjudication, and the provisions of section 23, sub-sections (1) and (3) 
shall thereupon apply, and the composition or scheme shall be binding on 
all the creditors so far as relates to any debt due to them from the insol- 
vent and provable in insolvency. 

(2) The provisions of the composition or scheme may be enforced 
by the Court on application by any person interested, and any disobedience 
of an order of the Court made on the application shell be deemed a con* 
tempt of Court.” 

The relevant provisions of the Bankruptcy Act, I914i are as 
follows : — 

“Section 16 (12). If the court approves the proposal, the approval 
may be testified by the seal of the court being attached to the instrument 
containing the terms of the proposed composition or scheme, or by the 
terms being embodied in an order of the court 

Section 16 (13). A composition or scheme accepted and approved 
in pursuance of this section shall be binding on ail the creditors so far aa 
relates to any debts due to them from th^ debtor and provable |a bank*^ 
ruptcy, but shall not release the debtor froii apy d^der a Judg- 
ment against him ia an action for seduction, or s ordWt* 
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or under a judgment against him as a co-respondent in a matrimonial cause, S. 39 . 
except to such an extent and under such conditions as the court expressly 
orders in respect of such liability. 

Section 16 (1S\ The provisions of a composition or scheme under 
this section may be enforced by the court on application by any person 
interested, and any disobedience of an order of the court made on the 
application shall be deemed a contempt of the court/’ 

From the above provisions it may be seen that the law under the 
Presidency-towns insolvency and the Bankruptcy Acts is almost the 
same, but it differed from that under the Provincial Insolvency Act before 
the amendment of 1935 in two important particulars Under the former 
Acts, an order under S. 30, PT. I A-, or S. 16, B. A., 1914, has the 
effect of an order of discharge and is equivalent thereto (1). No action 
will lie on the original debt (2), nor can a creditor who has 

obtained judgment against the debtor issue execution on it (3). 

Under the Provincial Insolvency Act an order of approval of com- 
position bound only those creditors whose names were entered in the 
schedule. The difference appears to have been caused by mistake or 
oversight of the framers of the latter Act. Under the Act III of 1907 

an order of discharge under section 45 (2) released the insolvent from the 
debts entered in the schedule only. Under that Act, therefore, an order 
of approval of composition and an order of discharge had the same effect. 

Under the new Act, the operation of an order of discharge was enlarged 
by section 44, now providing that it shall release the insolvent from all 
debts provable under the Act. At the time of making this change in the 
scope of section 44, the section relating to compositions was not amended 
so as to bring it in line with the amended section 44. The amendment of 
1935 has now removed the difference, but the second one hereinafter 

mentioned still exists. The second important point relates to the mode in 
which the composition may be enforced by the insolvency court. Under 
section 16 (15), B. A , 1914, and section 30, P-t. L A., the payment of 
any instalment due under a composition may be enforced by an application 
to the court and any disobedience of an order of the court made on the 
application is deemed a contempt of court and dealt with as such. The 
Provincial Insolvency Act does not contain tny such provision. A 
provincial court has no power to commit for contempt of court. If a 
default is made in payment under a composition or scheme a suit appears 
to be the only remedy, where the court is not prepared to re-adjudge the 
insolvent under section 40. 

The terms shall be embodied in an order of the court.— The 
section requires that on approval of a proposal for composition the terms 
shall be embodied in an order of the court, and the order of adjudication 
shall be annulled. Omission to incorporate the terms of the proposal in 
an order of the court is a mere formal defect which can be remedied at 


(1) Sxparie Clark, 1884, 13 Q. B. D. 426 ; He Grooms, 1899, 1 Ch. 1695 ; 
Mint V. Barnard. 1888. 20 Q. B. D. 90 ; Ganpat Eai y. Eaiii Earn, A. I. E. 
1926 Allah Wl 293 : 92 I. G. 535 ; Ee Krishna Kishore Aclhicary, 1927, 64 
OaL 650 : 105 L C. 00 : A. I. E. 1928 CaL 21. 

(2) Mint t). Bernard, 1B88, 22 Q. B. D. 90; Ganpat Eai v, Kan! Earn, 
92 I. C. 535 : A. I. R. 1926 All. 293. 

(3) Seaton y. Lox'd Deerhixrst, 1895, 1 Q, B. 853, 
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S« 39. time and which does not aflfect the aniiitlment (l j. It is* howevers an 
irregularity which the court should avoid to conioiit (J)« 

Framing of scliedule as required before ike amendment of 1935. 
—Under section 33 of the Act the court frames a schedule of creditors 
soon after an order of adjudication is made. Under section 39 the eourt 
is required to frame the schedule in accordance with the provibions of 
section 33 (3). Persons who have proved their debts already before the 
proposal was placed before the court for consideration need not prove 
again after the approval of the proposal. The special provision made in 
section 39 is intended for those creditors wbo^e cmsent was not obtained 
under section 38 because their debts had not been proved at the time 
when the composition was considered Such creditors can, however, come 
in after the composition (4). Their rights in insolvency shall be as if 
they were bound by the composition. Such creditors are, however, not 
bound to come in and prove in insolvency. This brings m to the next point 
which we proceed to consider. 

Effect of approval of composition on rights of creditors : Law 
before the ameodment of 1935. -The composition or scheme is binding 
only on those creditors who were parties to it or whose names are entered 
in the schedule It does not bind those creditors who have not proved 
their debts and whose names are not entered in the schedule of creditors. 
Such a person can proceed to enforce his debts in a civil court by the 
institution of an ordinary suit (5). In a case it was held by the Madras 
High Court that all creditors mentioned in the insolvency petition schedule 
are bound by the composition which has been approved by the court and 
must come on fooling of it and cannot have any remedy dehors the 
insolvency proceeding ^6). This view has not beei followed in subsequent 
cases of the same High Court. Where a composition was approved by 
the court, one of the creditors, who had a decree against the insolvent did 
not prove his debt in insolvency and was not a party to the composition 
proceedings, sought to execute the decree by arresting the judgment- 
debtor after annulment of the order of adjudication, it was held that the 
creditor was entitled to pursue the remedy he liked. It was also held that 
the law under the Presidency-towns Insolvency Act carries out the policy 
of the insolvency law more correctly, inasmuch as a composition under 
that Act even binds a creditor who could prove his debt but does not do 
so (7). In a case the debt was mentioned in the insolvency petition and 


(IJ Bombay Company. Ltl., «. Tlie Otticial Assignee of Mudrns, U!21, 44 
Mad. 381 ; 63 I. 0. 173. 

(2) Uanga Saliai y. Mukamm All Khan, 97 I. 556 : A. 1. U. 1926 
All. 361. 

(3) Oopalupillai v. Kotbumljrama Ayyar, A. L K. 1984 Mad. 629. 

(4) Kamireddi Timmatta v. TDeyasi Ifarpal, 115 I. fl. 815: A. L R. 
1929 Mad. 137. 

(5) Ram Santp b. Sheikh Khalil-ul-rahman, 87 1. 0. 348 : A. 1. R. 1925 
Lah. 37 ; Ehalil-ul-rahraan v. Ram Samp, 23 1. 0. 204 : A. I. B. 1926 Lah. 
489 ; Finn of Menghraj v. Firm of Bir Bhan Das, 76 I. C. 230 : A. I. R. 1924 
Sind 122 ; Motmnal Kishan Das o. Ohansham Das-Parmnnaad, 120 I. 0. 84 : 
A. I. R. 1929 Sind 204 ; Duni Chand-Daulat Ram c. Jita Bam, 141 I. 0. 2W : 
A, I. E. 19SS Lah. 187 (1). 

(6) Kamireddi Timmatta u. Devasi Harpal, 116 L 0. 816 : A* I- E. 1939 
Mad. 157, 

.fcn T^'P. Tfcangeswari Ohettiar e. Eamamartbi Ohatti, A. I. E. 19^^ MftA. 

W E vi 689, , , , , ' 
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was ackoowledged to be due, bnt in the composition no provision was 39« 
made for discharging it. When, after the composition was sanctioned by 
the court, the creditor sought to prove the debt in insolvency his claim 
was disputed by the sureties who had taken over the insolvent’s liabilities 
and thereupon the creditor withdrew the application. The creditor sub- 
sequently filed a suit against the debtor and the surety pleaded S. 39, 

P. LA., in defence. It was held that the surety and the creditor had 
agreed that the debt was to be excluded from the composition and that in 
those circumstances S. 39, P. L A., could not be any bar to a suit upon 
the excluded claim (l). Similarly where the holder of a promissorv note 
agrees that the promissory note shall be left out of consideration in the 
settlement proposed and does not offer any obstacle to it but at the same 
time he does not give up his rights, the holder is not precluded from 
recovering the debt on the promissory note by a suit (2\ 

Afwendment of 1935 . — The amendment of 1935 has now enlarged 
the scope of a composition by making it equivalent to that of a discharge. 

The requirement for framing a schedule has, therefore, been dispensed 
with and a debt, provable under the Act, but not proved, is discharged 
even where the adjudication is annulled on approval of a ccmposition. 

Effect of approval of composition on debtor's power over pro- 
perty. — On approval of the composition the order of adjudication is 
annulled and the provision of section 37 applies. Subject to an order of 
the court under that section, the debtor s property reverts to him and he 
can deal with it as if he had been the owner thereof. As regards after- 
acquired property it appears that the same rule holds good. In order to 
give effect to the composition the debtor should have poiver to deal with 
his estate by realising it in the ordinary course of business ; that he should 
have such a power seems necessary on practical grounds. To what extent, if 
at all, he may pledge his property as security to a new creditor, except for the 
purpose of raising money to pay the composition, is doubtful. Under 
section 40, when the debtor is re-adjudged insolvent all debts which have 
been contracted before the date of such re-adjudication and are otherwise 
provable, become provable in insolvency- This provision appears to put 
debts contracted before the approval of the composition and those con- 
tracted after it on the same footing. Its effect is to deprive the new 
creditor of any right to avail themselves of the doctrine of Troughton 
V. GitUy (3), that a man cannot stand by, having a charge or incumber- 
ance upon property, and allow another to advance money on it on the 
supposition that it is unencumbered- 

Jiirisdiclion of courl after approval of composition. — We have 
already considered the effect of annulment on approval of a composi* 
tion on insolvency proceedings under section 37. The order of annulment 
does not necessarily pul an end to the insolvency proceedings- At the same 
time the insolvency proceedings do not continue for all purposes so as to 
make every section in the Act applicable. The control that the insolvency 
court retains of the insolvency even after orders under S. 39, P. L A., 
ate passed, exists in order that the composition may in fact be carried 
out. Insolvency proceedings are continued only for the purpose of 
giving effect to the composition but they do not continue for all the 

(1) Manila Sidhayya v, Gadigi Muddappa, A, I. E. 1035 Mad. 929 : 

168 1. C. 593. 

(2) Gopalii Pillai y. N. E. Uothandarama Ayyar, A* L E- 1934 Mad. 529 ; 

153 1. 0- 916 I 57 Mad. 1082. 

(3) 1766, AmK629. 
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purposes except so far as sections 37 and 40 require their continiiance. 
Otherwise the proceedings are at an end and the leave of the court is 
not necessary under section 28 for the institution of a suit by a creditor 
not bound by the composition (1), 

The power of a trustee under a composition-deed depends upon 
its terms. A trustee was entrusted with the assets of an insolvent debtor 
to pay the creditors who proved their claims. After paying the demands 
made, a balance was left in his hands as some of the creditors did not 
make their demands or take steps to do so. The debtor applied for 
that amount being paid to him. It was held that the unclaimed balance 
was in the hands of the official assignee not as official assignee but as 
a trustee and that he had the power to pay the same to the debtor (2). 
After an adjudication is annulled on approval of a composition the right 
to sue for debts or damages for breach of contract due to the insolvent 
vests in the trustees appointed under the composition, if the estate of the 
insolvent is vested in them (3). 

Costs of receiver. — Where an adjudication is annulled on an ap- 
proval of the composition or scheme, the costs of the receiver should be 
recovered out of the estate of the insolvent (4). 

Retrospective effect of Act 3 of 1907. — llie provision of S. 27, 
Punjab Laws Act, 1872, under which the court was bound to give eftect to 
a composition, was materially different from S. 28, P. L A. 1907, under 
which the court could impose conditions. As the latter Act made im- 
portant alterations in the substantive rights of the parties, it was held 
that orders in connection with a composition-deed filed before the 
Act 3 of 1907 came into forcei should have been made under the 
old law (5). 


40. If default is made in the payment of any 
^ , ... instalment due in pursuance of the 

dSto composition or scheme, or if it appears 

to the Court that the composition or 
scheme cannot proceed without injustice or undue 
delay, or that the approval of the Court was obtained 
by fraud, the Court may, if it thinks fit, re-adjudge 
the debtor insolvent and annul the composition or 
scheme but without prejudice to the validity of any 
transfer or payment duly made or of anything duly 
done under or in pursuance of the composition or 
scheme. ^ When a debtor is re-adjudged insolvent 
under this section, alt debts provable in other respects 
which have been contracted before the date of such 
re-adjudication shall be provable in the insolvency. 


Qadigi Mudappa, A. 1. R. 1935 Mad. 929 ; 


(1) Marula Sidhayya v. 

16$ L O. 692. 

acw AssiguBB o£ Oakafcta, A. I. E. 1933 CM. 

387 : 60 Oal. 313 : 144 I. C, 216. 

Q- Eai Gopal DaS, A: I. K. 1926 

Smfi 169 : 80 I. C. 141 , 

A;|. R. 1929 Lah. ■Ho I Q. 805. 


(6) 84Ji Badha Kidliaa v. $l»g Raj, 12 Rt Rl 
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History and analogous law.— This is secticn 27 (a) of the Act III S. 40. 

of 1907. This corresponds to S. 3i, P-t. I. A., S. 3 (15)* B. A., 1883, 
and S. 16 (16\ B. A., 1914. The language in the English sections is a bit 
different but in substance they are the same as the present section. 

Under those Acts the terras of the composition can be enforced by the 
court on application by an interested person. There is no such provision 
in the Provincial Insolvency Act. If default is made in payment of any 
instalment doe in the pursuance of any composition or scheme the 
court can exercise the power of re-adjudging the debtor insolvent. It 
IS true that the power to re-adjudge the debtor insolvent is dis- 
cretionary but at the same time it has no other alternative for 
penalising the debtor for non-compliance with the terms of the conipO“ 
sition or the scheme. 

Scope.— The court may re-adjudge the debtor insolvent when any 
of the following circumstances are proved to exist ; — 

(a) the default is made in payment of any instalment due 
in pursuance of any composition or scheme ; 

(b) the composition or the scheme cannot proceed without 
injustice or undue delay ; or 

(c) the approval of the court for the composition was obtained 
by fraud. 

Even if any one of the above circumstances is proved, the court 
is not bound to act under the section, as the power so conferred is 
discretionary. The court will not, in the absence of fraud, exercise 
this power if it is not for the benefit of the creditors (1). 

Death of insolvent after approval of composition or scheme. — 

Where a scheme has been approved and the order of the adjudication 
is annulled and the debtor dies subsequently, any person interested has a 
locus standi to apply for the re-adjudication of the debtor for the 
purpose of further administration in insolvency of the deceased debtor’s 
estate (2). 

Debts contracted before date of re-adjudication. — Debts con- 
tracted by the insolvent after the annulment of Bis adjudication under 
section 39 and before his re-adjudication under section 40 are provable 
in insolvency to the same extent as if they were provable in the previous 
proceedings* 

Relation bach. — Re-adjudication after annulment of composition 
does not relate back to and takes effect from the date of the presenta- 
tion of the petition (3), Section 28 (7) does not apply to such re- 
adjudication. 

Liability of surely after annulment or composition or scheme. — 

Where a composition or scheme is annulled and the debtor is adjudged 
insolvent, the liability of the surety who had covenanted to pay 
tinder the composition comes to an end and he cannot be sued upon 
that covenant (4). 


(1) jSx.p. Moon, 1887, 19 Q. B. D. 669 ; Be Krishna Kishore Adiiicary^ 
U Cal. 650 : 105 I. & 90: A. L R. 1928 Cal. 2L 

(2) Be Krishna Kishore Adhicary sttpfa. 

(3) Be McHecry, (1888) 21 Q, B. D. 580* 

(4j Oovind Das Pity c. Jardine Skinner & Go,, 18 I. C. 849 : A. I. R. 
im Cal. 176. 
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Discharge. 

.41. 4 j^ ^I'j ^ debtor may, at any time after the 

order of adjudication and shall, within 
Discharge. period specified by the Court, 

apply to the Court for an order of discharge, and the 
Couit shall fix a day, notice whereof shall be given in 
such manner as may be prescribed, for healing such 
application, and any objections which may be made 
thereto. 

(2) Subject to the provisions of this section the 
Court may, after considering the objections of any 
creditor and, where a receiver has been appointed, the 
the report of the receiver — 

{a) grant or refuse an absolute order of dis- 
charge ; or 

(6) suspend the operation of the order for a 
specified time ; or 

(c) grant an order of discharge subject to any 
conditions with respect to any earnings or 
income which may afterwards become due 
to the insolvent, or with respect to his 
after-acquired property. 

History. — The section corresponds to section 44 (1) (2) of the 
Act III of 1907. Sub-section (3) of the old section has now been separated 
into another section, namely, section 42. 

Analogous law — The corresponding section of the Preddency- 
towns Insolvency Act is 38. It runs as follows : — 

“(l) An insolventrmay, at any time after the order of adjuJication, 
apply to the Court for an order of discharge, and the Court shall appoint 
a day for hearing the application, but, save where the public exami- 
nation of the insolvent has been dispensed with under the provisions 
of this Act, the application shall not be heard until after such exami- 
nation has been concluded. The application shall be heard in open 
Court. 

“(2) On the hearing of the application, the Court shall take into 
consideration any report of the official assignee as to the insolvent’s 
conduct and affairs and, subject to the provisions of section 39, may : — 

“((*) grant or refuse an absolute order of discharge, or 

“(6) suspend the operation of the order for a specified time, or 

‘(c) grant an order of discharge subject to any conditions with respect 
. to any earnings or income which may afterwards become due to the 
insolvent, or with respect to his after-acquired property.” 

The corresponding provision in Bankruptcy Act, 1 914, as it stood 
after the Bankruptcy (Amendment) Act, 1926, was section 26, sfib-sections 
(1) and (2), excepting the proviso to snb-secfion (2). The law updet the 
Presidency-towns Insolvency and Bankruptcy Acts the 8A#e- 
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The law under the present Act is different from that tinder the Pre- S. 41. 
sidency4owns Insolvency Act and Bankruptcy Act, 1914, in the following 
particulars : — 

L Under S. 41, P. L A., 1920, the insolvent must apply for his 
discharge within the period specified bv the court under section 27 of the 
Act. There is no such limitation under English law* 

2. It is expressly provided by S. 38, P-t. L and S. 26, B. A , 

1914, that the application for discharge shall not be heard until after the 
conclusion of the public examination of the insolvent There is no similar 
provision in the present Act, but the same practice prevails. 

3. It is expressly provided in the Presidency towns Insolvency Act 
that the application shall be heard in open court. The same practice, 
though not so provided, prevails in district courts 

4. Under both the Acts, the court has to take into consideration the 
report of the official assignee or receiver. Though it is not prescribed in 
the present Act as to the matters with which the report shall specifically 
deal, except so far as provided in section 42, the court ordinarily calls for 
a report which covers the insolvent’s conduct and affairs generally. 

Time for applying for discharge ---The wording of section 41 
shows that it is open to the insolvent to apply for his discharge at any time 
after the order of adjudication, subject to the condition that it is obligatory 
for him to make an application in the first instance within such time as 
may have been fixed by the court at the outset (1). Where time has not 
been stated by the court in its order of adjudication, but is added at the 
foot of the order as an addendum, it cannot be considered a part of the 
order, and the court should not pass an order annulling the adjudication 
on the insolvent’s failure to apply for his discharge within the period so 
fixed, as in such a case it is open to the insolvent to apply at any time (2). 

Notice to creditors.— Notice of the time and place of the hearing 
of the application must be given in the manner prescribed by the rules. The 
rules also prescribe the persons to whom notice is to be given. Some rules 
provide that the notice should be given only to such creditors as have 
proved their debts, while others provide for notice to all creditors who 
have filed their claims. That a notice to creditors is necessary appears 
to be evident from sub-section (2), which provides that the court shall 
consider the objections of a creditor. 

Heport of the receiver.— There is no section in the Act imposing a 
duty upon the receiver to make a report, but section 42 clearly contem- 
plates that at the time of hearing the application for discharge the court 
shall have before it the report of the receiver. It is provided by some of the 
High Courts under the rules made by them that the receiver shall make 
a report (3). At any rate, there is no bar to the court calling a report 
from the receiver on the insolvent’s conduct and affairs (4). For the 

(1) Ladha Earn Prabh Dial, 132 I. 0. 525 (1): A. I. E. 1931 Lali. 672 ; 

Anjobali Mohamad Ali, 1051.0.912: A. L E* 1927 0udh 508: 2 Luck 
757. 

(2) Firm Dayal Singh Narmal Das, 92 I. C. 235 : A. I. R, 1926 Lah. 

24. 

fS) Madras rule 16 and Bombay rule 17. 

(4) Mon Mohan Roy t?, Hemant Kumar Mookherjee, A. L R. 1916 OaL 

l74:23 0.D.jr.558. 
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41 evidentiary value of the receiver’s report see commentary under section 42 

Sub-section 2^ scope. — When an application for discharge is made 
under the first sub-section, the court may pass any one of the orders 
mentioned in clauses (a)^ (6) and (c) of the second sub-section* Subject tc 
the limits prescribed by these clauses, the matter has been left to the 
absolute discretion of the court. Another limitation is prescribed by section 
42s wh’cb mentions cases where the court is bound to refuse an absolute 
order of discharge to the insolvent* It is necessary that an order under 
the second sub-section should be made exactly within its terms. If it does 
not, the order is bad in law and should be set aside (1). 

The following orders have been held as not coming within the scope 
of the section : — 

1. An order granting an insolvent his dischare subject to his 
paying Rs. 140 for six months to the official assignee, the first of such 
payment to be made on 10th March and subsequent payments to be made 
on the lOth of every subsequent month (2). 

2. An order suspending the insolvent’s discharge until twelve annas 
in the rupee are paid (3). 

3. An order granting the application conditional on the insolvent 
furnishing security for the payment of the deferred portion of the dower 
debt when it became payable and directing that unles he complied with 
this order proceedings under S. 42* P. I. A., 1907 (S. 69, P. L A , 1920), 
should be continued against him (4). 

4. An order refusing an insolvent his discharge and at the same 
time directing him to pay a certain amount to the receiver until he had 
paid all his debts (5). 

5. An order directing the applicant to continue an insolvent and to 
continue payments until he liquidated the total amount of his debts or 
could show to the court that he was no longer in a position to make 
payments (6). 

6. An order stating that the insolvent shall remain in a state of 
bankruptcy until he pays a particular proportion in the rupee (7). 

7# An order dire<!:ting the insolvent to pay fifteen rupees a month 
and to apply for discharge after one year (8). 


(1) U. G. Closes Oakeshott. 95 L 0. 622 : BO C. W. N. 518 : A. I. R. 
1923 Oal. 794 (case under 89, P-t. I. A., 1909} ; Bhola Earn 8oh tu 8ingh, 
A. I. R. 1033 Rang. 200 : 13 Rang. 355 : 156 I. 0. 982. 

(2) G. C. Moses v, Oakeshott mpra, 

(3) Bhola Ram v, Sohan Singh supra. 

(4) Miraa Ali r?. Mst, Qadari Khanam, A. L E. 1919 Lali. 139 ; 50 I, C. 
774, 

(5) Earn Prasad Lohar v. Bamjee Marwari, A. I. R. 1930 Eang. 286 ; 126 
1 0.529. 

(6) Hand Lai Mukarjee v. Girdhari Lall, A. I. R. 1928>Oudh 263 : 109 
I. 0. 633 : S Luck 588. 

(7) Ramzan Mela Ram, 122 I. 0. 112 : A. I. R. 1929 Lah. 461 ; Ganga 
Ram t?. Amaranth, A. L R. 1937 Lab. 304. 

. T Sub-cinl Gjurt, 8hlk.irpur, 144 1 C. 3,47 i 

A# 1,1 R. 1933 Sind 191 (fJ* i 
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8. An order granting discharge subject to the direction S. 4 
that be should include all proved but undischarged debts m (2), 
his application under the U. P. Encumbered Estates Act (!}, 

Absolute order of discharge.™ An order of discharge which is to 
take effect immediately and to which no conditions are attached is an 
absolute order of discharge, otherwise called an immediate uncondi- 
tional order of discharge. An immediate unconditional order of discharge 
is to be distinguished from an order of discharge granted subject to 
conditions as to payments out of the insolvent’s future earnings. Such 
a discharge also is immediate but it is conditional. The court is bound 
to refuse to grant an absolute order of discharge if any of the facts 
mentioned in section 42 (I) are proved. In those cases the court cannot 
pass an order of absolute discharge but it may pass an order under clause 
(b) of sab«section (2). Under clause {b) the court is required only to 
suspend the operation of the order of discharge for a specified time. 

The time may be one day, one year or five y«ars. Thus what appears 
to be a limitation on the court’s power is really a very nominal limitation. 

In the last resort the Act leaves the matter in the discretion of the 
court. Where the court finds that the insolvent is not entitled to an 
ab.solute discharge it should consider whether the insolvent is entitled 
to a conditional one. In a case the insolvent was a young man of twenty 
years and was carrying on business with his father under the latter’s 
direction and control The trial court granted an absolute discharge, 
but on appeal a conditional discharge was only granted (2). An order 
of conditional discharge is suitable in most cases and the cases of refusal 
of discharge unconditionally for ever are rare (3). 

Discretion of Court — The discretion conferred by this section on 
the court is a judicial discretion and .is to be "exercised according to 
fixed principles. The principles on which an order of discharge should 
be granted or postponed were set out by Lord Justice Vaughan Williams 
in the English case of Gaskdl, in re Gaskell ex pa>rte^ (4) 

‘‘After all, the overriding intention of the legislature in all 
Bankruptcy Acts is that the debtor, on giving x>p the whole of the 
property, shall be a free man again, able to earn his livelihood and 
having the ordinary inducements to industry. Sometimes it is not 
right that the bankrupt should be free immediately ; he must pass 
through a period of probation ; and theoretically there may be cases in 
which he ought not to be free at all, but prima facie be is to ^ give up 
everything he has and on doing that he is to be made a free man.** 

A debtor’s discharge should be postponed only if there is any 
expectation of his receiving a larger income than that which is neces- 
sary for his support in bis position of life (5). Ordinarily when nn 
insolvent in India, whose case is governed by the provisions of the 


(1) Sheikh Hauib-ar-lUhinaa 0. Nur-uHrisan J\han, A. 1. R. 1937 

Oudh 450. ^ 

(2) Badha Mai u. Amar Nath, A. I. R. 1936 Lah. 38L ^ ^ ^ 

(S) Fazal Din t). Natliii Mai, A. 1. R. 1934 Lah, 159 *. 148 L C. 171 ; Bhag 
Mai u Parshotam Biagli, 160 L C. 629 :A. L R. 1935 Lah. 919. 

4) 1904, 2 K.B. 478. . 

(5) Gaskell, in re Gaskell, paHe mpru (the m^olvent was an officer of 
the army) G. L. Sita Rim a R. M. Redden, ^ A. 1. E. 192b OaL 529 : 91 LC. 
760. (The insolvent was a guard in the railway.) ; Mool Ohand t?. Oliicial 
Eeoeiver, AUgarh, A. I. E. 1930 All 471 (2) : 52 All* 383 : 127 L 0. 410. 
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41 Act, has paid up eight annas in the rupee, he is entitled to be free from 
!). the disability of an insolvent unless it is established that his case falls 
under the provisions of section 42 (b) to it). The removal of his 
disability as an insolvent need not be accompanied by an absolute 
acquittance in respect of the liability which he has not discharged (I). 

The exercise of its discretion by the trial court will not be readily 
overruled (2) ; but if the court takes a wrong view of the facts and 
thereupon exercises its discretion, the court of appeal will vary the 
decision and exercise its own discretion as to the proper amount of 
punishment to be inflicted (3). 

The question whether the court would have exercised its discre- 
tion in one manner rather than another is not one which can properly 
be raised in revision (4). 

Matters to be considered by the court. — Before making the order 
the court must take into consideration the report of the official assignee 
or receiver in regard to the insolvent’s conduct and affairs. It is also 
necessary that before the court passes an order of final discharge it is 
to be satisfied of the fac s which are to be found in section 42. The 
interests of both the debtor and the creditors should be considered. The 
intention of the legislature is that the debtor, on giving up the whole 
of his property, shall be a free man able to earn his livelihood. At the 
same time the civil rights of the creditors must not be forgotten in 
such a case and conditional orders of discharge should be made as far 
as reasonable for the benefit of the creditors (5). What is exactly just 
to both parties is a matter difficult to determine (6) In considering 
the question of an insolvent’s discharge the court is bound to have 
regard to the conduct of the insolvent which resulted in his bankruptcy 
as well as his conduct during the insolvency proceedings. The court may 
properly refuse the discharge where the bankrupt has been guilty of gross 
misconduct as a trader (7). The discharge shall also be refused if the 
debtor’s conduct in relation to the bankruptcy has been such as to 
induce the court to impose any conditions (8). 

Conduct and affairs which the court is to consider at the time of 
discharge are not confined to the facts that are specified in section 42, 
but include anything vjjhich has to do with the bankruptcy. They, 


(1) Nand Lai n. Girdha^l Lai, A. 1. E. 1928 Oudh 263 : 3 Luck 581 : lOD 
I. C. 633. 

(2) Re Chase, 3 Mor. 228 ; Me Shaw, 1917, 2 KB. 734 ; Mutt.i Muhiun- 
mado r>. Eamaswamy Chetty, 148 I. 0. 858 ; A. I. R. 1934 P. C. 1. 

(3) Ex parte Castle Mail Packet Company, 18 Q. B. D. 154 , Re Rankin, 

5 Mflr.23; Me Sultxberger, 4 Mor. 82 ; Me Rfeeman, 7 Mor. 38 : 62 L. T. 367 : 
JSe Nicholas, 7 Mor. 54 ; JKe Stainton, 19 Q. B. IJ. 182 : 4 Mor, 242; Me 
Shackleton, 6 Mor. 3U4 ; Me Swabei, 76 L. T. 534 ; Me Dalze, 16 Mans. 203. 

(4) Ladha Ram v. Prabh Dayal, 132 I. 0 . 525 (1) : A. I, R, 1931 
Lab. 672. 

(5) Mahomed Ali Akbar v. Mst. Fatima Begum, A. I. R. 1931 Lah. 591 : 
133 1. G. 553. 

(6) Mahomed Ali Akbar v. Mst. Fatima Begum, A; I. R. 1931 Lah. 591 1 
1331. C. 563. 

{7} Me Badcook, 3 Mor. 138. 

(8) Me Barker, 25 Q. B, D. 285, 
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however, do not include conduct which can never have had anything to 
do with the bankruptcy, either to produce it or to aSect the proceed- 
ings. "Conduct outside the bankruptcy” cannot be taken into consi- 
deration. Thus it has been held that the refusal of the bankrupt to 
submit to a medical examination so as to enable the trustee to insure 
his life is no ground for refusing or suspending his discharge (l). 
Similarly a judgment against an insolvent for breach of a promise of 
marriage which occurred several years before the insolvency and which 
had no connection with the insolvency ought not to be taken into 
consideration ; but, where such a judgment for non-payment of damages 
under it produces the insolvency, the insolvent’s conduct in respect of 
the breach of the promise of marriage should be taken into consider- 
ation (2). 

In considering the insolvent’s conduct during the insolvency pro- 
ceedings the court should regard the duties imposed upon the insolvent by 
the Act as to the realisation and distribution of his property. In this 
connection, see section 28 il). Thus where an insolvent’s assets were not 
of a value equal to eight annas in the rupee and the insolvent, far from 
helping the receiver to pay his debts, obstructed him, it was held that it 
was improper to grant him a discharge (3). Along with the consideration 
of the interests of the insolvent and the creditors and the insolvent*s 
conduct and affairs generally, the court should also have regard to the 
interests of the public and of commercial morality (4). The question 
whether an insolvent is to obtain his discharge or not is always one which 
affects the interests of the public. The fact that the bankruptcy offence 
committed by the debtor has been condoned by the injured party is 
immaterial (5)* 

The court in insolvency proceedings suspended the discharge of an 
insolvent, who had put up eighteen years* service in the Posts and 
Telegraphs, for a period of two years, and m the meantime made an 
appropriation order out of his salary, thus making the insolvent pay 
without difficulty something like eight annas in the rupee. The insolvent 
paid regularly for some time when he was informed by a memorandum 
from the Postmaster- General to obtain complete discharge within six 
months. It was held that the court must adminisfer the Act in accordance 
with the law and that the order made was a proper order (6). The power 
to make appropriation order is one of those administrative powers, with 
which the insolvency court is entrusted, with a view to secure for the 
creditors repayment of some part of their debts. The mere making of an 
adjudication or an appropriation order should not be regarded, apart from 
the merits of the particular case, as a signal for the automatic dismissal 
of the Insolvent if he happens to be an employee (7). 


(l) Be Barker, 25 285, affirmed sub nom Board of Trade a Block, 


13 App. Om. 517. 

(2) Me Barker, 25 Q. B, D. 285 ; 


Be Cook, 1889, 6 Mor. 224 : 61 L. T. 


(3) Jaginohan Singh t?. Deputy Commissioner, Tymbad, 80 L C. 54 : 

A. I. K. 1925 Oudh 112. 

(4) Ee Badcock, 3 Mor. 188. 

(5) Ee Btainton, 1887, 19 Q. B. D. 182 : 4 Mor. 242. 

(6) In the matter of Mahomed Ismail, A. I. R. 1937 Rang. 14. 

(7) In the matter of Thota Kama-Raj Naidu, A. I. R- 1937 Rang. 22, 


S.41 

(2). 



384 


SUSPENSION OF DISCHARGE. 


Suspension of discliarge. — An order of discharge whose operation 
is suspended for a limited period is suitable in those cases where the 
court thinks that an absolute order of discharge should not be granted. 
At the time of suspending the discharge the court can, concurrently with 
it, attach conditions to it. This power of concurrently suspending the 
discharge and attaching conditions to it is suitable in most cases (i). It is 
a very common method by which the court punishes insolvency offences. 
The period of suspension is left in the absolute discretion of the court 
It might suspend the discharge for only one day and the practical effect of 
such an order would be the same as an immediate absolute order. By 
S. 26, B. A., 1914, as it stood before the amendm^ent of 1926, the law was 
that if any fact other than or in addition to the 'assets fact** was proved, 
the court was bound to suspend the discharge for not less than two years. 
This fetter on the court’s discretion was removed by the Act of 1926, 
Where the only offence committed by the bankrupt w’^as that twenty-three 
years prior to his bankruptcy he had made a statutory arrangement with 
his creditors, the discharge was nominally suspended for one day (2). The 
general practice of the court is, however, not to grant the discharge on 
second bankruptcy until the earlier bankruptcy has been closed (3). 
Suspension of discharge for three months or six months is too mild a 
punishment and, although it cannot be said that there are no cases in 
which a suspension for those periods cannot be justifiable, it is the duty 
of the court to take a sufficiently serious view of the offences which 
bankrupts from time to time commit, and to show by the punishment 
awarded that such offences cannot be committed with impunity (4). The 
insolvency laws are devised for the protection of the distressed debtors 
and not for the purpose of enabling reckless and imprudent persons to 
incur with relative impunity obligations which they cannot perform. 
Where an insolvent, although fortunate enough in obtaining an uncondi* 
tional discharge in a previous application for insolvency in spite of his 
assets being almost nil and there being a finding that bis debts were 
contracted recklessly, again presents a second application for insolvency 
within a period of twenty-eight months and it is again found that he has 
incurred his debts recklessly, it is a case in which it is the duty of 
the insolvency court to refuse a discharge (5). Where the case is not of 
an aggravated nature auiiexcessive penalty is generally improper, specially 
where the bankrupt is not a trader (6). 

After the expiry of the period of suspension the order of discharge 
operates of itself an unconditional order from that date. The passing of 
a final order is not necessary (7) ; nor an application for an order of final 
discharge by the insolvent on the expiry of the specified lime is necessary. 
And even if such an application is made by the insolvent, notice to the 
creditors is not necessary (8). In an insolvency proceeding the order 
passed was : ‘It is useless to carry on this insolvency any longer, and it 

(t) FazalDin a Nathu Mai, A. I R. 193t Lah. 109: 14S 10. 971; 
Bhag Mai Parshotam Singh, 16U 1. 0. 523 ; A. L ll. 1935 Lah. 919. 

(2) Re Bultiiberger, IB87, 4 Mor. 82. 

(3) Re Bmko, 2 Mor. 45 ; Re Davis, 26 T. L. R. 458. 

f4j Re Treemaui 1830, 7 Mor. SS : 62 T. T. 8b*7. 

(5) In the matter of Maung Tun Ayea, A. I E. 1936 Rang. 412. 

h) Re Rankin, 5 Mor. 23. 

(7) Murad Ali Sharoji B. N. Lamb, A. I. R. 1920 Bonn. 419 i 44 Bom. 
555 : 21 B. L. E, 980. 

(8) Tar MahoinedWally Mahomed u. Adathjfee Hookah, 103 t C. 721 ; 
A, I. E. 1931 Rang, 188. 
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does not appear that the in olvent is to blame. His offer to pay instal- S. 41 
ments has been refused by the chief creditor and so a composition is not (2), 
possible. The property mentioned by the insolvent will be sold and after 
the proceeds have been distributed the order of unconditional discharge 
will be written,’* The^property was sold and an order was passed stating 
that the property having been sold the proceeds should be distributed 
at once. It was held that the first order was an order of absolute discharge 
which was suspended for a specified time, that is, until the property had 
been sold, and that the insolvency proceedings terminated with the second 
order (1), 

Discharge subject to conditions. --“Under clause (c) the court may 
pass an order of discharge subject to conditions as regards the after- 
acquired property of the insolvent for the payment of the insolvent's 
debts (2). An order of discharge subject to the condition that the 
insolvent shall band over to the receiver all the assets which he might 
inherit from his father is good. The possibility of the insolvent’s father 
not dying for a long time or not leaving any property for his son is no 
ground for making the discharge unconditional (3). The power given by 
the clause ought not to be exercised in such a manner as to make such a 
condition tantamount to one of absolute refusal of discharge (4). An 
order of discharge is none the less a discharge because conditions are 
attached to it. An order of discbatge may not have the effect of wiping 
out all the debts of the insolvent yet the insolvent is a discharged insolvent 
and is a qualified voter under the U. P, Municipalities Act (5). 

Fresh application for discharge —Ordinarily no second application 
for discharge by the insolvent is contemplated by law, the first application 
being sufficient. In a special case a fresh application may, however, be 
made. He is not absolutely precluded from making a further application 
for discharge when his previous application has been refused, and so 
remain undischarged for life (6). In a Sind case, decided under the Act 3 
of 1907, it was held that when the first application for discharge was 
refused a second application cc uld not be made. It was there held that 
no court has an inherent power to set aside an order, unless such power 
is expressly given by the statute, and that there was no provision in the 
Act enabling the court to set aside or vary any ^rder made by it in 
its insolvency jurisdiciion (7). The case is, however, different where upon 
the hearing of an application for discharge the judge is of opinion that 
the applicant is not entitled to an immediate unconditional discharge and 


(1) Mool Clumd r. Dip Ghand, A. I. E. 1935 All. 272: 153 1. 0. 869. 

(2) Finn of J'rayag 8hah Saheb Earn v. Dwijapada Roy, 138 I. 0. 745 : .. 
A. I. E. 1932 OaL 623. 

(3) Abdul Jabar v* Din Mohammad, 153 I. C. 144 : A. I. E. 1934 
Lab. 659 (1). 

(4) Ee Jame^, 1891, 8 Morr. 19. 

(6j Parmeshwari Das u. Municipal Board, Bareilly, AT-E. 1932 AIL 58 i 
133 1. G. 90a 

(6) Gopal Nayar tJ. K. Gopalam, 91 I. C. 31 : A. I E. 1925 Mad. 915 
F. B. (There i$ only an expression of opinion ; the point did not actually 
arise for decision.) ; Velayutha Nadar t?. Subramania Pillai, 109 L C. 636 : 
A. I* B. 1928 Mad. 609 ? Mul Chand v. Official Receiver, Aligarh, 124 I. 0. 
410 : A. I, R. 1930 AIL 471 (2) : 52 All 385 ; Karim Mian, in the matter of, 
133 L C. 6^ : A. L B. 1931 OaL 392 ; Tan Siek Ke o. 0. A, E. 0. T. Firm, 
A. I. R. 1928 Bang 109 ? 6 Rang 27 : 100 I. 0. 769 ? Nur Din t?. Amar Nath, 
A. I. R. 1932 Lab. 478 : 138 L 0. 33. 

(7) In Me Henry Robert Smith, 32 1. C. 675 : A^ L R« 1916 Sind 70. 
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also feels himself unable to fix a period of suspension ; he may in refusing 
to grant a discharge reserve liberty to the insolvent to apply again and 
if he does so the insolvent may apply again in pursuance of the leave so 
reserved as a matter of right. There is no such right to apply again 
where the discharge has been refused absolutely (1). These cases were 
decided under the Act of 1883 which did not contain the proviso which 
now exists in section 26, sub*section (2) (fv) of the Act of 1914. The 
proviso runs as follows : — 

"Provided that, if at any time after the expiration of two years 
from the date of any order made under this section the bankrupt satisfies 
the court that there is no reasonable probability of his being in a position 
to comply with the terms of such an order, the court may modify the 
terms of the order or of any substituted order, in such manner and upon 
such conditions'’as it may think fit,” 

Section 104 of the Act of 1883, corresponding to section 108 of the 
Act of 1914, however, conferred very wide powers of review and hearing. 
The joint effect of the absence of the proviso and the existence of section 
104 was that the insolvent had no right to make a second application for 
discharge but he could apply for the review of the first order. Although 
there was power to refuse a discharge with liberty to the bankrupt to 
apply again, a more convenient procedure was to refuse it altogether and 
use the power of rehearing (2). S. 8 (1), P-t. I. A, corresponds to 

S. 108 (1), B. A., 1914, aud the court has power under that section to 
review, rescind or vary any order made by it. Its section 42 (l) also con- 
tains an express provision that where the discharge is refused the court 
may, after such time and in such circumstances as may be prescribed by 
the rules, permit the insolvent to renew his application. These provisions 
are not reproduced in the Provincial Insolvency Act, but the power of 
review conferred by O. 47, R. 1, C. P. C. is available by virtue of section 5. 
Notwithstanding the omission of these provisions in the Act, we have 
seen that a second application has been held to lie. 

Effect of an order of discharge on insolvency proceedings. — An 
order under section 41 does not necessarily put an end to the proceedings 
in the insolvency (3). Tiie contrary was held in a Rangoon case (4), which 
must be considered as bad law, A conditional order of discharge 
does not debar a creditor from proving his debt in insolvency. 
A creditor is entitled to tender proof of his debt at any 
time during the administration so long as there are assets to be dis* 
tributed and no injustice is done to third parties (5). The mere fact that 
proceedings started by or against the receiver are pending is no ground 
for refusing discharge to the insolvent, The reason is that the order of 
discharge does not terminate the proceedings and the court can make 


lie Tobias & Co., IBJl, 1 Q. B. 463 ; lie James, 18J1, B Mor 19, 

(2) Me Tobias, B Morr. 30 ; Me Bhields, 106 L. T\ 345. 

. T ?• A- -P- C- -ll’irm, 117 I. 0. 582 : 7 Bang 128 ! 

Talk, A. I. E. 1925 Bang. 
Tan Siek Ke o. 0. A, M. C.*T. Firm, A. I. B. 
1928 Rang 109 : 6 Bang. 27 : lOJ I. 0. 762. 

492 • 92 1^0^ 142^*’ ^ ® 

Prasad, 86 I. 0, 643 : 4 mm 28 : A. I. B.' 
1925 Patna 438. See alsO*oommentary under sectioli ‘ 
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order in regard to his property (l). In a Lahore case, it was held that 
where the insolvent dies after adjudication but before obtaining his dis- 
charge, there is an automatic discharge of the insolvent by his death, 
and where the property has been distributed prior to his death, the pro- 
ceedings must automatically be held as terminated (2). If the 
case holds that the proceedings terminate on discharge its authority is 
doubtful, but it is correct so far as it holds that the insolvency of the 
deceased person terminates as soon as the distribution of his property is 
complete. In a subsequent Lahore case, where the debtor was declared 
insolvent after his debt and his minor son was brought on record, it was 
held that the minor son could ask the court for a discharge (3). 

Appeal.— An appeal lies against an order on an application for 
discharge under section 75 (2), Schedule I. 

Withdrawl of appliaction.— An application for discharge may be 
withdrawn by leave of the court (4). 

Cases in which Court 42. (1) The Court shall refuse to 

must refuse an abso- grant ail absolute order of discharge 
lute discharge. under section 41 on proof of any of the 

following facts, namely : — 

(а) that the insolvent’s assets are not of. a value 
equal to eight annas in the rupee on the 
amount of his unsecured liabilities, unless 
lie satisfies the Court that the fact that the 
assets are not of a value equal bo eight 
annas in the rupee on the amount of his un- 
secured liabilities has arisen from circum- 
stances for which lie cannot justly be held 
responsible ; 

(б) that the insolvent has omitted to keep such 
books of account as are usual and proper in 
the business carried on by, him and as .suiafi- 
ciently disclose his business transactions and 
financial position within the three years 
immediately preceding his insolvency ; 

(c) that the insolvent has continued to trade 
after knowing himself to be insolvent ; 

(d) that the insolvent has cofttraoted any debt 
provable under this Act without having at 
the time of oontraobiug it any reasonable or 
probable ground of expectation (the burden 


(1) Earn Ghand v. Mobra Shah, 135 I. 0. 511 (2) : A. I. R. 19.31 Lah. 
725, 

(2) Asa Naai Bishan Singh, A. I. R. 1933 Lah, 937 ; 147 I. 0. 695. 

(3) Nanak Ohand v. Ofiiciid Receiver, A. I. R. 1935 Lah. 935 : 160 I. 0. 

708 ,, . 

(4) JRe W«Wi8, 8 Mor IIQ, 


.42 
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of proving which shall lie on him) that he 
would be able to pay it ; 

{e) that the insolvent has failed to account satis- 
factorily for any loss of assets for any 
deficiency of assets to meet his liabilities ; 

if) that the insolvent has brought on, or con- 
tributed to, his insolvency by rash and 
hazardous speculations, or by unjustifiable 
extravagance in living, or by gambling, or 
by culpable neglect of his business affairs ; 

{g) that the insolvent has, within three months 
preceding the date of the presentation of 
the petition, when unable to pay his debts 
as they became due, given an undue prefer- 
ence to any of his oroditors ; 

{h) that the insolvent has on any pro rious 
occasion been adjudged an insolvent or 
made a composition or arrangement with 
his creditors ; 

(*) that the insolvent has concealed or removed 
his property or any part thereof, or ha.s been 
guilty of any other fraud or fraudulent 
breach of trust. 

(2) For the purposes of this section, the report of 
the receiver shall be deemed to bo evidence ; and the 
Court may presume the correctness of any statement 
contained therein. 

(3) The ppwers of suspending, and of attaching 
conditions to, an insolvent’s discharge may be exercis- 
ed concurrently. 

Histoiy. — Sub-sections (l), (2) and (3) of the present Act reproduce 
the corresponding sub sections (3’, (4) and (5) of section 44, P. I. A., 1907. 
The section is based on the English Acts. 

Analogous Law. — ^The corresponding provisions of the Presidency- 
towns Insolvency Act and the British Acts are section 39, section 8 (2) 
to (7) of the Act of 1890, and section 26 (2) to (5) of the Act of 1914, as 
amended by the Bankruptcy (Amendment) Act, 1926. Under the 
Presidency-towns Insolvency Act, the court is bound to refuse an abso- 
lute order of discharge, in addition to the facts mentioned in S. 42, P. L A., 
1920, in those cases where the bankrupt has committed any offence under 
that Act or under sections 421 to 424 of the Indian Penal Code. Under 
that Act the court can as a condition of discharge require the bankrupt to 
consent to a judgment being entered against him by the official assignee 
or trustee for any balance or part of any balance of the debts provable 
nnder the bankrqptcy, which is not satisfied on the date of dis©to^«» sttcb 
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balance to be paid out of the future earnings or after-acquired property of S 
the bankrupt. TTbe law under the Presidency-towns Insolvency Act 
differs from the English law mthat under the former the court shall refuse 
the discharge absolutely in all cases where the insolvent has committed 
an offence but under the latter Act the court is bound only to refuse an 
absolute order of discharge and It may grant an absolute order of dis- 
charge, suspended for a time or subject to conditions. The first part of 
S. 39 P-t. I. A, which makes it imperative on the court to refuse a dis- 
charge in those cases where the insolvent has committed the offences men- 
tioned in it is based on section 28, Bankruptcy Act, 1883. That section was 
replaced by section 8, Bankruptcy Act. 1890. It provided that the court 
must refuse the discharge in cases where the bankrupt has committed any 
felony or any misdemeanour unless for special reasons the court otherwise 
determines. Section 8 of the Act of 1890 was reproduced, with certain 
changes, in S. 26, B. , 19H. Section 26 was subsequently amended by 
the Bankruptcy (Amendment) Act, 1926. As a result of the amendment 
there is now no case in the English law in which the court is bound 
absolutely to refuse an order of discharge. The same was the law under 
Bankruptcy Act, 1869. The provisions of Act 3 of 1907, as well as that 
of the present Act, are in this respect on the lines of the Act of 1869. 

Object and scope. — The object of the present section is to discrimin- 
ate between honest and dishone.st insolvents. The object of the insolvency 
laws is intended to serve a twofold purpose. One is that a trader who ' 
suffers losses through misfortune or causes beyond his control and thus 
incurs liabilities, should not continue to be burdened with those liabilities 
for all his life. It is desirable that such a person, on giving up his all for 
the payment of the creditors, should be a free man again, with liberty and 
natural inducements to earn his living. At the same time the insolvency 
laws are directed to prevent a trader from dealing with borrowed money in 
an extravagant, reckless and dishonest manner. Under the section the 
court is required, before granting a discharge, to satisfy itself that the 
facts mentioned therein exist in any particular case or not. The benefit 
of insolvency Acts is intended for traders and others who act honestly 
and straightforwardly according to the recognised proper mode essential 
to their position, but who through misfortune incur losses. The benefit 
should not be extended to those traders who fail to Jseep proper accounts 
or who deal extravagantly or who contract debts recklessly without any 
reasonable prospect of being able to pay them (1). 

Onus of proving such facts —Proof of these matters seems to lie 
cm those who oppose the order of discharge (2). Where, however, the 
insolvent’s assets are proved by the creditors to be of a;valae equal to less 
than eight annas in the rupee on the amount of his unsecured liabilities, 
the burden of proof is shifted on the insolvent to prove that the insuffi- 
ciency of the assets has arisen from circumstances for which he cannot 
justly be held responsible (3). Under sub-section (2) the receiver s report 
is made pfima: /acts evidence of the statements therein (4). Thus where 
the report is in favour of the creditors, it is for the insolvent to prove 
that he is entitled to a discharge. 


(1) S. E. M. G. P. Ohetti v. Ko Aung Gyi, 36 Mad. 373 : 15 I. 0. 376 j 
Kalleappa Ohptti o. Maung Kywe, 9 I. 0. 950. 

William’s Bankrapk!.y Practice, 14th Edition, page 123. 

($) Eidha Earn ». Prabh Dial, 132 1. 0. 623 (1) : A. I. E. 1931 Uh. 672. 
(i) 4t«b®6© Y&m Dauni 14 Hans 281. « 
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Sub-section (DV),— In clause (a) we have what is generally 
called the ^‘assets fact.” Under the Act of 1869, section 47, the court 
could not grant a discharge without the assent of the creditors, unless 
the bankrupt’s estate yielded ten shillmgs in the pound, or might have 
done so but for the negligence or fraud of the trustees. The present 
law of the Bankruptcy Act, 1914, also makes the absence of assets 
equal to ten shillings in the pound on the unsecured liabilities one of 
the facts which will prevent the deb or from obtaining an immediate 
unconditional discharge. But the matter of discharge is now indepen- 
dent of the assent of the creditors. The burden of proving insufficiency 
of assets is on the opposing creditors (I) and the court should satisfy? 
itself on that score. Merely staling in the order that there is nothing 
in the report of the receiver to stand in the way of the insolvent’s 
discharge is not sufficient. The judge must satisfy himself that the assets 
were not of the requisite value from circumstances for which the 
insolvent could not be held justly responsible. The order is not legal 
in the absence of such a finding (2J. Inasmuch as the dividend can 
only be calculated upon the amount of an admitted proof, the official 
assignee is bound, in the case of each creditor who has proved, to look 
to the amount of his proof and to nothing else, notwithstanding that 
the creditor’s name may have appeared in the schedule for a larger 
sum (7). Where it is clear that the bankrupt is not paying a sum equal 
to eight annas in the rupee on the amount of his unsecured liabilities, the 
onus is upon him to show in the first instance that it happened from 
circumstances beyond his control. It is not necessary that his creditors 
should show in the first instance that the insolvent is guilty of fraud or 
dishonesty (4). Where no evidence to discharge the onus is given, the 
court has no jurisdiction to pass an order of discharge (5). The same will 
be the case where the insolvent fails to prove to the satisfaction of the 
court that his liabilities arose out of circumstances for which he could 
not justly be held responsible (6). The mere fact that the insolvent was 
unsuccessful in his trade which ended in loss is not sufficient to hold that 
it arose from circumstances for which he could not justly be held 
responsible (7). Where a very small fraction of the amount due to the 
unsecured creditors was paid from the amount realised by the sale 
of the estate of the insolvent and where he was found guilty of ex- 
cessive expenditure ofi deaths and marriages only, an absolute discharge 
was refused but the case was remanded to the lower court for inquiry 
as to whether a conditional order of discharge could be made in the 
circumstances (8). If a person enters the trade possessing no property 


(1) He Van Laun, 14 Mans, 281. 

(2) P. N Datt Ghaudhury v, J. H. Blades, 115 L 0. 683 : A* L E. 1928 
Oai. 843. 

(3) In the matter of J. T. X. Langford, A. I. E- 1936 Rang. 190. 

(4j Pazal Din Nailm Mai, A. I, E. 1934 Lih. 103 : 148 I. 0. 971. 

(5) Santi Lai t?. Raj Narain, 119 L C. 4 : A. I. R. 1929 All. 858. 

16} Brij Blohaix u. Sarju, 134 I. 0. 607 (1) : A. I. R. 1931 Oiidh. 356 (1) ; 
Tara Singh n. Sarmiikh Singh, 146 I. C. 532 : A. I. R. 1933 Lah. 812 ; 
Bakram Kawdu, A. I R. 1936 Nag. 17 ; Bakram Bapuji Mangalaya 
Adque Teli, A. I, R, 1987 Nag, 37, The court appears to have assumed that 
the onus is on the creditor in Surajpal Singh t). Shiv Lai, 119 1,0. 16; 1929 
All. 943. 

(7) Firm of Prayag Shaha Dwija Pada Roy, 138 L 0. 746 : A. I. R. 
1932 Lab. 623. 

Beti Bayal Sarwukh Siagl,^ 117 I, 0. 63^ * A, t % 1923 

Lab. 28L 
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and relying entirely on making the profit in order to repay what he S® 42. 
borrows for the tiading, interest on that, and to provide for himself and 
bis family, it cannot be said that he is not justly responsible for his 
debts if a loss instead of a profit is the result of the trading. If a 
man borrows money, he is responsible for the payment of it Whe- 
ther the man who lends the money is foolish or otherwise in lending 
it is immaterial (It Where the insolvents inability to pay his unsecured 
creditors eight annas in the rupee is found to be due to causes directly 
under his control, that is a reason for refusing to grant an absolute 
discharge (2). An insolvent should, however, ordinarily be granted his 
discharge on payment of eight annas in the rupee (3). The mere fact 
that the insolvent is a young man of twenty years of age and was 
carrying on business with his father who had its direction and control, 
is not enough to grant an absolute discharge (4). The statement of the 
insolvent to the effect that the debts were not contracted by him but 
by his father, even if it is false, is no good ground admissible for the 
proof upon which the order of discharge can be refused. Similarly no 
adverse inference of fraud can be drawn from the fact as to how the 
insolvent could get large amount of credits (5). 

Meaning of assets. — Section 26 (5), B. A., 1914, runs as follows 

“For the purposes of this section, a bankrupt’s assets shall be 
deemed of a value equal to ten shillings in the pound on the amount of 
his unsecured liabilities when the court is satisfied that the property 
of the bankrupt has realised, or is likely to realise, or with due care 
in realization, might have realised an amount equal to ten shillings in 
the pound on his unsecured liabilities, and a report by the official 
receiver or the trustee shall be a prima facie evidence of the amount 
of such liabilities.” 

This sub-section is not reproduced in the Indian Acts, but the 
same principle applies. Assets which could be taken into account for 
determining their value means the realisable property which the insolvent 
possesses at the material moment. It does not include future earnings 
which are unsaleable (6). 

Clause Ib) : omission to keep books of Recounts. — Under the 
English Acts of 1849 and 1869, the omission to keep proper books did 
not affect the grant of the order unless it was wilful and with intent to 
conceal the true state of affairs. Now mere omission without fraudulent 
intent seems to be sufficient to disentitle the bankrupt to an immediate 
unconditional discharge. The section requires that there should not only 
be books but they must be properly kept and balanced from time to time 
so that at any time the real state of affairs may at once 
appear (7). The books must be so kept that they will show at once the 
state of the debtor s business and will not require a long and skilled 
investigation (8); but they need only be kept as regards the business 


J) Kalleappa Chetty t). Maung Kyw’e, 9 I. C. 950. 

*2} Bandi Papana v. Tenuga Narasa Eeddy, A. I. E. 1935 Mad. 646 : 
15610.453. , . . . 

3) Eashid Ahmad Khan d* Shoe Dayal, 1935 A. M. L. J. 96. 

*4) Budha Mai t). Amar Nath, 157 I. 0. 9^ : A. T E. 1936 Lah. 381, 

6) Dodd! Abdul Nabi Sahib Kalkppa Eajappa, A. I. E. 1936 Mad. 
fassets were of the requisite value in this case). 

'6) Devi Prasad v. Allen Grant, SO I. 0. 916 : A, I. E. 1917 AIL 435. 

1) Re Smart , 1 Ponb. 14. 

' 17 O R T> 244. 
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42 carried on by the debtor and so as to show his financial position in snch 
business (l). The object of this clause is, firstly, that his financial position 
within the three years immediately preceding his insolvency may be 
disclosed in a sufficiently clear and easy manner ; and, secondly, it is to 
force upon the insolvent trader the contemplation of bis own position and 
to deprive him of being able to make the excuse, “True, I carried on my 
business after 1 ceased to be insolvent but in fact I was not aware that 
that was so’* (2). If a transaction is an isolated transaction not intended to 
be repeated, it will not amount to carrying on a business, which expression 
in general involves transactions from time to time. If, however, a trans- 
action, which is a first transaction, is one which if repeated would be a 
transaction in the business and if it is proved that such first transaction 
was undertaken with the intent that it should be the first of several 
transactions, and with intent of carrying on the business of which it is a 
transaction, then the first transaction proved to have been put through 
with that intent will be a transaction in an existing business ; and if it is 
the first transaction in the business in which it is proper to keep accounts, 
proper books must be kept from the moment of the beginning of the first 
transaction (3). An insolvent who has, by his conduct in not keeping proper 
accounts, shown incapacity to carry on his business should as a rule be 
refused his discharge with liberty to apply again at a future period if he can 
show that he has since acquired the knowledge in which he was deficient 
before (4). 

Omission to keep proper books of accounts is a serious offence in 
insolvency. Under section 69 keeping of false books fraudulently with 
intent to conceal the state of affairs or to defeat the object of the Act is 
a criminal offence punishable on conviction with imprisonment which may 
extend to one year. Omission to keep books of accounts, though it may 
not be fraudulent, is still serious and the punishment provided by the Act 
is that his discharge may be withheld. The plea of a business man that 
he has no books of account raises a presumption that he is wilfully with- 
holding them inasmuch as they show that he has concealed his assets to 
defeat the claim of bis creditors. This is the state of things which the 
section is intended to prevent and punish by refusing an absolute order of 
discharge and also by^conviction under section 69. It is fo be borne in 
mind, and must always be borne in mind, in dealing with the question of 
books, even where they are false, or so badly kept, as to amount not 
merely to negligence but to suggestion of dishonesty, that section 42 
itself provides and defines a quasi-offence, with regard to the keeping of 
accounts, which, if established, is a ground for a kind of penal order, L e., 
postponing the absolute discharge of the insolvent when he applies for 
it (5). 

Where the Insolvents were not able to produce account books nor 
4id they explain satisfactorily the alleged loss of the books, an absolute 
order of discharge was refused (6h A solicitor who enters into trade was 
held bound to keep books as a trader. It was not sufficient that he had kept 
accounts after the manner of solici tors (7). A ledger is not to be c o nsidared 

(1) Me Mutton, 19 Q. B. D. 102. 

(2) Me Heap, 1887, 4 Morr. 314. 

(3) Me Griffin, 1891, 9 Morr. 1 i 60 L. J. K. B, 285. 

f4) Me Reemaun 1890, 7 Morr. 88 : 62 L. T, 867. 

(5) Ganga jPraead e Madhuri Saran, 100 1.' 0. 655 3 A, t B* 1927 AIL 352. 

m Tarasmgh t). Sarmukhsingh, 1*^ L O. 532 1 i; B iL ItlBBah, 812. 

(7) J%. Carter, 1 Wmh m. 
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to be satisfactonl}^ kept unless the accounts were entered into it contmu^ S» 42. 
ously according to their priority, with an ladeap and without any intervening 
blank leaves (l). No certificate would bave been granted immediately if 
there was no cash book (2). 

Clause (c) : contieuiog lo trade after knowing himself to be 
insolvent. — The meaning of the expression was thus stated by Cave^ J., 
in Re Stainton (S), in the following words: — 

man, of course, has a perfect right, as long as he is solvent, to 
determine that he will go on with a business, although it may be a losing 
business. He may trust that, before he becomes insolvent, matters will 
change, and he will again be in a condition of prosperity. But the moment 
he becomes insolvent, then he is no longer going on at his own risk in 
case of failure ; he is going on at the risk of his creditors, in case things 
do not mend, as he hopes they will. In ray judgment a man has no right 
to do that. The moment things have got to such a pitch that he cannot 
pay twenty shillings in a pound, but he nevertheless thinks that if he goes 
on he may be able to retrieve his position, in my opinion, he ought to call 
his creditors together, and leave them, who will bave to bear the loss in 
case his calculations are wrong, to determine whether that course of going 
on shall be proceeded with or not.” 

The above was a case under the Act of 1883, Under the old Acts 
it wj|s held that a creditor is not bound to leave off trading merely be- 
cause be was in difficulties, the question being whether he had continued 
trading after there ceased to be any reasonable prospect of his retrievipg 
himself (4). 

Qlausc (d) : coutr^jtiug dejbts withopt reasonable expectatiop 
Ip pay* —By the express wording of this section the onus is upon the 
bankrupt to show that whe^J he contracted the debt he had r,easonabIe or 
probable ground or expectation of being able to pay. The words ** with- 
out having any reasonable or probable expectation at the time of contract- 
iug it” are pointed not at the case of a man who incurs his debts knowing 
that he cannot pay his debts generally, but at that of a man who incurs a 
debt knowing that he cannot repay that debt (5). Again, it is the con- 
tracting of the debt and not the obtaining of goods* even though he is inml- 
vent at the time, that is within the section (6). K a man contracts debts 
when he has capital, though that capital, to his knowledge, is not immedi- 
ately realisable, his case does not come within the clause (7). The 
covers not only a new and original debt, but also a debt in renewal or in 
substitution for a previously existing debt (8). It is to be noted that the 
condition of the insolvent’s mind in regard to the existence of his 
to pay has reference to the time when the debt is contracted (9)* It is 
said the bankrupt systematically lived beyond his income and therefofe 
must bave contracted debts without any expectation of being able to pay 



1 B’'onb. 13. 

Mprn 242. 

Johnson, 4 DeG. and S. 23. See also as to continuing to trade 
feornford, 4 DoG* and S. 29 and Eufford^ 2 Be 6, M. and G. 234. 

(5) In the matter of the petition of B. Cowie, 1881, 6 Cal. 70. 

(6) Mp. Bayley, 1867, L. E. 3 CL App. 244. 

(7) Mi Sharp, 1893. 10 Morr. 114 

(8) Me Bopiton Bros. & Co., 1927, 1 Oh. 69. 

(9) Inortiipore, 1861, 30 L. J. Bank. it. 



3§4 


CI.AUSES (e) AND (f). 


them* But if a man having hundred pounds m hand were to contract debts 
to that amouiitj it would be impossible to say that he contracted it without 
reasonable expectation of being able to pay them. If he then were to 
contract farther debts to the same amount, and apply the hundred pounds 
in paying them, so as to leave only the earlier debts subsisting, blamable 
as such conduct would be, I do not think that it could be brought within 
the provisions of this section, there being no debt provable under his 
bankruptcy which he had contracted without reasonable expectation of 
being able to pay it” (ll. Where the insolvents carried on very small busi- 
ness, and had borrowed very large suras of money for the purposes of that 
business, it was held that the insolvents’ must have known at the time 
of contracting debts that they had no reasonable or probable ground for 
expecting that they would be able to repay them, and that the court was 
right in not granting an absolute discharge (2h 

Clause (e) : failure to account satisfactorily for loss of assets — 
As a condition of the insolvent being made free from his debts by an order 
of discharge the court has to see that he has placed all his assets at the 
disposal of the court. If there appears to be a loss or deficiency in his 
assets he is bound to give a satisfactory explanation therefor. In the 
absence of such an explanation the court will be justified in presuming 
that there had been loss or removal of assets to defeat the claims of his 
creditors. The fact that shortly before the insolvency there has been a 
very large loss or disappearance of assets which the insolvent has failed 
to account for satisfactorily is a matter which is to be taken in^o con- 
sideration on an application for discharge (3). 

Clause (f) : rash and hazardous speculations etc. — Under this 
clause if the court is satisfied that the insolvency of the insolvent was 
brought on by the insolvent’s own fault, it has to refuse an absolute 
discharge. The factors contributing to insolvency which the court has to 
take into consideration are (U rash and hazardous speculation (2), extrava- 
gance in living (3), gambling and (4) culpable neglect of his business 
affairs. 

Rash and hazardous speculations. — Mere speculation does not 
disentitle an insolvent from asking the court for a discharge under the 
clause. Speculation mtist be rash and hazardous to debar an insolvent 
from claiming his discharge (4). Though it is difficult to give a com- 
plete definition of the word ‘specuhtion*, yet the word has a definite 
connotation and meaning about which there can be no mistake. If 
a man advances his money on that which ma^ succeed or may not, 
it must be a speculation. When it is a mere chance whether the 
thing succeeds or not, it is hazardous speculation. An element of risk is 
involved in every business. The mere fact that the dealings by the 
insolvent do not turn out well does not necessarily mean that they were 
rash and hazardous speculations (5). But where the risk is very great 
as compared to the means of the insolvent or as compared to 
the possibility of gain, it becomes hazardous- What is hamrdous for 
one man may not be so for another. It was once held that though a 
speculation turned out very badly, ^ the bankrupt did not come within 


fl) Exp. Breoa Dric, Be Oalwell, 1867, Oh. App. 26^ per Oairne, U J. 

(2) Tara Singh a Barmtxkh Singh, A. I. R. 19BS Lah. 813 ; 146 I 0. 532. 
m Be Jones, 1890, 24 Q. B. 689. 

(4) Sliivdev Saran 0 . Kidar Nath, A. I. E. 1936 Bah..,8« : 1^4 % 0. 1087. 
(6) lashid Ahmad Ehan 0 , Shoe 19# A, L, J, 
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this section, if, when he entered npon it, he possessed property beyond S« 42. 
the amount of his liabilities (I) ; but the trade must not be carried on 
with borrowed money, the loss of which would render the trader Insolvent. 

The word 'rash’ relates to the conduct of the insolvent alone according 
to his condition and the circumstances and facts of the particular case. 

Rash and hazardous speculation’ means such as no reasonable and careful 
man having regard to all the circumstances of the case would enter into 
( 2 ). A solicitor in practice who takes another business involving specula- 
tion must be considered rash within the meaning of this clause (3). Specu- 
lative transactions, though connected with a man’s business, may be gambl- 
ing transactions within the meaning of this clause, where what is intended 
is to receive or to pay mere differences in price (0* A creditor who relies 
on speculations as rash or hazardous must specify them so that the court 
may judge with precision (5). 

Extravagance in living.*— -As to extravagance in living it was said 
in Re Stainton (6): 

“A man is bound not to keep up appearances but to pay his debts, 
and if his profits will not allow of his living at the particular rate he has 
been accustomed to live at, then his plain duty is to reduce his state of 
living and not to go on living out of the money of his creditors.” 

In considering a charge of unjustifiable extravagance the court should 
have regard to the position of the bankrupt and the amount of expectation 
which he might entertain from it, and unless extravagance in living is the 
immediate cause of insolvency, it is not unjustifiable (7 ). 

Gambling and culpable neglect of business affairs. — Forward 
transactions where the intention is not to take or give delivery of goods 
but only to settle the differences may, if carried on a large scale, amount 
to gambling. Neglect of business should be such that it must have contri- 
buted to the insolvency. ^No man is entitled to do anything, much less the 
carrying on of business orTrade, in a way as to injure the interests of others. 

By contracting debts and not attending to his business in a proper and 
reasonable manner, the insolvent jeopardises the interests of his creditors 
who lent him money. 

Clause (g) : undue preference. —The exprepjsion 'undue preference* 
in this clause must be distinguished from fraudulent preference which con- 
stitutes an act of insolvency (8), and which can be avoided by the official 
assignee or receiver for the benefit of the general body of creditors (9). 

A preference may be 'undue preference* though not fraudulent. In Re 
Skegg ( 10 ), Lord Esher, Master of the Rolls, said, speaking of the section 
in the Act of 1883 : — 

''I think, that the matters of preference dealt with in section 28, sub- 
section (3) {/)** (corresponding to section 42 (i) (g) of this Act) "and in 


(1) iSr/;. Evans, 81 L J. Bank 68 ; &p. Down man, 32 L. J. Bank 49. 

(2) i?e Keavs. 1892, 9 JJoiT 18; ia the mutter of Hormosji Arcleshir 
Wadia, 1893, 17 Bom, 318. 

(8) Re Keays, 1892, 9 Morr. 18. 

(4) Be Stainton, 1887, 4 Morr, 212 : 19 Q. B. D. 182. 

5) Be John Brown & Go., 1908, 22 T. L. R. 291. 

(6) 4 Morr 242 : 19 Q. B. D. 182. 

(7) Ryioy, 14 L. T. 707. 

(8) Section 6. 

(§) Section 64. 

(10) 64 L, T. 90. 
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section 48, sub-section (1)” (corresponding to section 54 of the present 
Act) “ate not the Same. The object of section 48 is to avoid certain trans- 
actions if they have been made with a particular intention ; while section 
28 does not avoid any transactions, but has an entirely different object. 
The matters mentioned in section 28 are mentioned as matters which ought 
to be looked at in considering what the conduct of a bankrupt who is 
asking for his discharge has been. That is a different object, and there- 
fore, the meaning of undue preference is difierent from the meaning of 
preference in section 48. This conduct of the debtor could not be made 
void. In my opinion, section 28, sub-section (3) (/) relates to something 
which the bankrupt may have done, being conduct which may affect his 
discharge. Now, wiiat is the duty of a debtor who is unable to pay his 
debts as they become due, and is within three months of bankruptcy ? 
In my opinion it is his duty, when on the eve of bankruptcy, not to inter- 
fere in any way whatever among his creditors ; he knows that, on bank- 
ruptcy, whatever property he has will be equally divided among his 
creditors and he ought not to do anything to prevent that equal 
division ; if he interferes in any way in order to give any advantage to 
any one of the creditors over the others, he is guilty of giving an undue 
pfeference.” 

This principle was applied in the case of Re Bryant (1) to a payment 
in full of a creditor who would have probably been entitled to prefrential 
payment under the bankruptcy, and such a payment would seem to be 
equally within the sub-section even if it was certain that the creditor will 
be entitled to payment in full under the bankruptcy. 

Clause (k) ; previous insolvency. — Section 28 (3) (g) of the English 
Afct of 1883 originally applied only to statutory compositions or arrange- 
ments. The present clause includes any composition. Apparently the 
pfactice of the court is not to grant a discharge in the second bankruptcy 
Until the earlier bankruptcy has been closed (2). 

Clause (1) ; concealment of property and fraudulent breach of 
trust. — A transfer of property by the insolvent prior to his insolvency 
with a view to use it as a shield against his creditors is a removal of 
property within the meaning of this clause (3). The breach of trust 
referred to in this clause'^must be fraudulent. A breach of trust which is 
committed not fraudulently is not within this Clause (4). 

Sub-«ection (2) ; receiver’s report.— -Under section 41 (2) the court 
is required, at the time of considering the application for discharge, to have 
the report of the receiver before it. Under the present sub-section the 
report of the receiver is to be deemed to be evidence and the court may 
presume the correctness of any statement contained therein. Where the 
report is in favour of the insolvent, the onus of ptoviag the contrary lies 
QU the opposing creditors (5). The court is not, hOWeV'dr, concluded bjy 
the report even where the bankrupt has not given notice to dispute ; it is 
entitled to look into the evidence in which the findings of the report are 
based (6). The court has power to authorise the receiver to 


(1) 1895, 1 Q, B. 420. 

(2) Be Binko, 2 Mom 46 ; Re Davies, 26 T. L, B. 468. 

(3) J. G. Moses ». Oakeshott, 95 I. C. 522 ; A. I. B, 1926 Cal. 794. 

(4) Be freeman, 1890, 7 Mom 38 ; 62 D. T. 367 ; Be Bottomley 4 1^. 10 
Morr- 262. 

(p} Tara Singh ®. Sarmukh SiUgh, 146 L C. 602 ; 4. 1. 4. 818, 

(6) i2e Oswell, 1892, 9 Morr, m ^ . i 
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ascertain facts and report on the conduct of the insolvent (l). The report g. 43, 
of the receiver is, however, evidence only for the purposes of S. 44, P- I. A., 

1907 (S. 42, P. I. A , 1920). Statements recorded in an inquiry by a 
receiver cannot be treated as evidence by a court in proceedings before 
it under S. 36, P. I, A,, 1907 (S. 53, P. 1. A„ 1920); such statements cannot 
also be treated as affidavits of the persons making them. The omission 
by a party to object to the admissibility of irrelevant evidence will not, in 
the absence of a deliberate consent or waiver of objection, cure the defect 
(2). Inquiry under S. 36, P. L A., 1907 is a judicial inquiry and the court 
is not empowered to leave it to be done by the receiver (3). Whenever 
it is intended by the legislature that the report of the official receiver 
should be treated as evidence in the case, an express provision is made in 
the section dealing with that matter, for example, sections 38 and 42, and 
on which a finding can be based. The report of the receiver in any other 
matter, in the absence of an express provision that it may be treated as 
evidence, is not by itself legal evidence and any finding of the court solely 
based upon it is erroneous (4). 

Sub-section (3). — Under section 41 (2) the court may refuse an 
absolute order of discharge, may grant it and suspend the operation of the 
order for a specified time or it may grant it subject to conditions. It is 
provided by the present sub* section that the powers conferred by section 
41 (2) (6) and (c) may be exercised concurrently. We have already con- 
sidered that this power is very useful in cases where grounds for refusing 
an order of absolute discharge exist. 


43 . (]) If the debtor does not appear on the day 
fixed for hearing his application for 
A'djtidication to be discharge' or on such subsequent day 
as the Court may direct, or if the 
debtor does not apply for an order of 
discharge within the period specified by the Court, the 
oMer of adjudication shall be annulled, and the provi‘- 
sions of section 37 shall apply accordingly. 


anhtilldd on failure to 
apply for discharge- 


(2) Where a debtor has been released from custody 
uhder the provisions of this Act and the order of 
adjudication is annulled under sub-section (1), the Ooui*t 
may, if it thinks fit, re-commit the debtor to his former 
custody, and the officer in charge of the prison to whose 
o-ustody such debtor is so re-com'mitted shall receive 
^uch debtor into his custody according to such re-ohm:- 
mitment, and thereupon all processes which were in 
fcroe against the person of such debtor at the time of 
sraeh release as aforesaid shall be deemed to be still in 


Mdnmbban Boy v. Hemabta ’Kumar Moolrherjae, A. I. R. 1^6 Cal. 
WSiM Cl, h- J. 

Kumar, 36 1. C. 908 .-A. I. R. 1917 Mad. 838. 

^tmi Bowtber v. Kumarappa Chetty, 35 I. C. 875, : A. I. R. 1917 

^M'saati Bai v. Kabhemal, 89 1. 0. 357 : A. I. E. 1^6 All. 2b *: ^ kll. 
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,3. force against him as if no order of adjudication had 
been made. 

History. — From the history of section 27, traced before, it is clear 
that a debtor under the piesent Act must apply for his discharge within a 
period specified by the court in the order of adjudication. Section 43 
makes that provision effective. The penalty for not applying for discharge 
or for not prosecuting an application for d’scharge, if one has been made, is 
that the adjudication shall be annulled. He may be re-cooimitted to jail and 
ail processes which were in force against the person of the debtor at the 
time of his release shall be deemed to be still m force against him as if no 
order of adjudication had been made. Under the old Act an order of 
adjudication operated as an automatic release of the debtor, if in 
jail. It was not obligatory for the debtor to apply for discharge, and 
the adjudication could not be annulled on that ground. In enacting 
Ss. 43 23 and 31 the main object of the legislature was to take away that 
right from the debtor and to place it in the hands of the insolvency court. 
The intention of the legislature finds very clear expression in sub-section (2) 
of the present section. 

Analogous law.— See S. 41, P-t. 1. A., which is in substance the 
same as the present section. The Bankruptcy Act, 1914, does not contain 
any similar provision. 

Object of the section. — As already stated, the object of the section 
was to punish the debtor for not applying for discharge and to take away 
the protection which the order of adjudication gave him against his 
creditors in enforcing ordinary processes of execution. In actual practice 
the section did not turn out to work as it was originally intended. In 
insolvency proceedings many alienations by the debtor are void against 
the receiver, but which are, but for the insolvency of the debtor, perfectly 
valid under the ordinary law. One advantage which a creditor gels by 
sending his debtor to the insolvency court is that he is thereby enabled to 
set aside the fraudulent alienations of the debtor. Where it is more 
advantageous for the debtor to let his alienations stand as compared with 
the advantage of protection against arrest, it is natural that he will not 
apply for his discharge,^ In such cases it is the creditors who suffer and 
not the debtors. To obviate this hardship to the creditors the Indian 
courts have resorted to a number of alternative courses. We have seen 
under section 27 that the word ^shall’ in section 43 is directory and not 
mandatory and that the period for the application of the discharge can be 
esstended by the court at the instance of the creditor or even moio, 
Whenever it is not in the interests of the general body of creditors to 
terminate the insolvency, advantage has been taken of section 27, sub** 
section (2) for keeping the proceedings alive. It is doubtful whether the 
legislature had contemplated the extension of the period of discharge to 
moet these circumstances* The second coarse which has been generally 
adapted by the courts is to make an order under section 37. Both 
these alternative courses have given rise to a large number of decisions 
which we have noticed in their proper places. 

When should the court not annul the adjudication ?— An order of 
adjudication should not be annulled where the condition that the debtor 
did not appear on the day fixed for hearing of his discharge is not 
satisfied- A person was adjudicated on a creditor's petition op 25th 
January., 1929 and was directed to apply for discharge ^IthijS six dponths 
from that date. He appUed on 4th July, 1929. Befotd 'appcatihn the 
receiyer had already applied under seotbn 53 aaestioniaa ; the yaliAty of 
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the deeds execoled by the msolveiit. During the pendency of the appiica- S. 43. 
tion the insolvent applied for his discharge and objections having been 
filed the following order was made : — 

"'Let it be placed with the application for an order of discharge. Put 
up when any order is passed on the said application after the disposal of 
the receiver*s application.*’ The court simultaneously dismissed the 
receiver’s application and annulled the adjudication. The creditors appealed 
questioning the correctness of the order passed. It was held that as the 
court had not really fixed any date for the hearing of the insolvent’s 
application for discharge and as that application was to be heard only 
after the disposal of the receiver’s application under section 53, the lower 
court was wrong in annulling the order of adjudication (l). Nor mere 
failure to file talhana in an application for discharge for service of 
notice to creditors is a sufficient ground for annulling adjudication. 

An insolvent within the time fixed for his application for discharge 
applied for extension. At that time the court refused to grant 
extension and annulled the adjudication. In appeal it was held that the 
penally of annulment under section 43 did not appear to be intended for 
insolvents coming before the court in time and submitting themselves to 
the discipline of the court. If the court was not prepared to extend the 
time it might properly have treated that application as one for discharge 
or should have allowed the insolvent to make immediately an application for 
discharge (2). Where the court does not specify the time within which 
the insolvent is to make an application for discharge in terms of clause 1 
of section 27, the penalty prescribed by section 43 of annulling adjudi- 
cation does not come into operation (3). 

Whenever it is not in the interests of the general body of creditors 
to terminate the proceedings, the court should not annul the adjudication 
but extend the time for applying for discharge. Thus where petitions 
under Ss. 53 and 54, P. I. A , are still pending or where allegations of 
fraudulent couduct against the debtor have to be inquired into, the court 
should not annul the adjudication (4). In cases of old insolvencies the 
court should be very slow in making orders of annulment. An order of 
annulment is intended to be a penalty imposed upon a debtor who fails to 
obtain his discharge, the theory being that it will deprive him of the 
benefit of the insolvency and render him liable to ]7e attacked by his credi- 
tors ; but where the insolvency has endured for 15 years, an order annul- 
ling the insolvency confers a privilege upon the debtor, anc does not 
impose any penalty upon him. The creditors are not likely to attack him, 
even if their debts are not barred and be is relieved from the stigma of 
insolvency, though he may have paid only a very small dividend to the 
creditors and unless an order is made under section 23 he may get property 
returned to him. While commenting on the proposition whether 
the provisions of section 43 are mandatory or not, Page, C. J., made 
the following important observations on the use of the present section 


(1) Snlfcan-iid-Diii t?, Haldm Amin-ud-Din, A. I. E. 1930 Oudh. 474 : 
128 I. 0. 273. 

(2) Vellachami Clietti t?. Arimachalam Chetti, A. I. R. 1931 Had, 325. 

*l,i33L IC. 

(3) Gopal Ram v. Magni Bam, 7 Pat. 376, P. B. : A. I. E. 1928 Pat. 338 s 
107 I, 0. 6^ ; Sidick Haji Hussain v. OfiScial Assignee of Bom. 69 Bom, 600 : 
157 I 0. 930 : A. I. E. 1935 Bom. 310. 

(4) Selvam Chettiar Venfcatachalam Chettiar, A. I. E. 1931 Mad. 10 : 
129 1 0. 36. 
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“I feel bound to say, however, that I have endeavoured to discover 
some sound reasons for holding that the provisions of section 43 are 
mandatory, but I can find none. It is highly inexpedient on general 
grounds, unless there are good reasons for so doing, that the legislature 
should limit or fetter the discretion of the court. I am at a loss to conceive 
of any useful purpose that could be served by bolding that the provisions of 
section 43 are mandatory. Why should the court be deprived of the 
power of determining in the circumstances of each case whether it is in 
the interest of the general body of creditors or otherwise expedient that 
the insolvency should be annulled under section 43 ? If the court is 
entitled to pass or refrain from passing an order of annulnaent under 
section 43, the result will be that an order of annulment will be made in a 
proper case and not otherwise, and an insolvent by reframing from applying 
for his discharge within the period fixed in that behalf will not thereby be 
enabled to defraud the general body of creditors of the rights and remedies 
which would accrue to them if the debtor’s estate is administered in insol- 
ve^ncy. If an attempt were to be made to cheat the general body of 
creditors in this way the court, in my opinion, ought to have jurisdiction 
to refuse to annul the adjudication simplidter ov until after the determi- 
nation under section 53 or section 54 as that with which we are concerned 
in the present case’’ (l). 

Are the provisions of section 43 mandatory ? — See commentary 
under section 27. 

Can the court ejctend time for making an application for diji- 
charge ?— See commentary under section 27. 

No automatic annulment on the expiry of the period fixed ; 
specific order of the court necessary.— In all those cases (which have 
been fully dealt with under section 27) where it has been held that a court 
has power to extend the period fixed for discharge even after the expiry of 
the period originally fixed, it has also been held, as a necessary part of the 
rmsoning on which that opinion is based, that a specific order of the court 
annulling adjudication is necessary under section 43 ; and the mere fact 
that the period fixed has expired does not operate as an annulment of the 
order of adjudication hj itself. Some of these cases are albo mentioaed 
below (2) . In an Allahabad case an application was made for the arrest 
of an insolvent in execution of a decree againet him. The insolvent had 
not obtained any protection order nor had he applied for his discharge 
within the time specified by the court. It was contended for the msolvient 
that as he had not applied for discharge within the specified timOj the 
adjudication stood annulled automatically and that he was automatically 
discharged. This contention did not prevail and it was held that he 


Singh «i. E K. ^an^nerjee, 4^ T K. 193^ Bang. ‘4^3 : 

M&X 0. 320 : 11 Hang. 287 ' 

(2) Pdani Ooundan u. Official Eeceiver of Ooimbatore, 124 I. C. 61 : 

1930 Mad. 389; A. J. R. Abraham H. B. SooUm. 

Hari Earn t). Srikrishna Ram, 

lOT I. 0. 3^ ’A* *18 ; Wally Mohamed Oassim 

Haji Ayoob Haii Abba 4 Oo., 144 L 0. 869 : A. I. E, 1933 Rapg. 13" 
IstedaP f atim^ Blbi, A. L R. 1934 Bah. 468 1 153 I. 0. ^ ? 15 : 

698 ; A$a Naad ti. Jhgd Rishore, A. t R. 1935 TpR, ^6 : 169 I GMl ; ^ 

Pmsad Vw V. »dha . 

668 ; Asa Band t?. dugal Kiahore, A. 1 R* 1933 J OJ 
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liable to arrest (1). Not only that the adjudication does not stand automa- S* 43 
tically annulled after the expiry of time fixed for discharge in case no 
application is made» but also the court cannot make a conditional order to 
take effect in future that if within a particular lime no application is madei 
the order of adjudication •shall stand annulled (2). 

Who can apply for annulmeoL — Any person who is interested and 
whose rights are affected by the proceedings in insolvency can apply under 
this section. All those persons who can apply for extension of the period 
of discharge can also apply under this section. An unsecured creditor is 
a person who can apply (3). In the corresponding S. 41 j Pt. L A*, 1909| 
it is expressly provided that an adjudication may be annulled on the appii^ 
cation of the official assignee or of a creditor or of its own motion by the 
court* The same holds good under section 43 of the present Act {4), 

Notice of application for anniilment. — Whenever there is an 
application for annulment or the court proposes to proceed of its own 
motion, notice should be given to the creditors (5). In Gopal Ram v, 

Magni Ram (6) the court had directed notice to issue upon the insolvent 
to show cause why the adjudication should not be annulled. In the High 
Court objection was taken to this procedure. Jwala Prasad, J., remarked : — 

*‘There is no provision for issuing fresh notice upon the insolvent 
calling upon him to show cause why the adjudication should not be annull- 
ed, and hence here again the order of the court of 3rd November, 1930 
has no sanction in the Act.’’ The language of Adami, J , was stronger. 

He said, **When on 3rd November, 1935 the court found that no application 
for discharge had been made, according to the plain provisions of the law 
the court was bound to annul the adjudication. The steps taken by the 
court in calling upon the judgment-debtor to show cause were altogether 
unwarranted by the Act.” Mr. Mulla is of opinion that notice should alsd 
be given to the insolvent, in any event in cases arising in those provinces 
wffiere the view prevails that the court is not bound, on the insolvent s 
failure to apply for his discharge within the specified time, to annul the 
adjudication, so that if the failure is satisfactorily explained, adjudication 
may not be annulled (7). Such notice is usual |inder the Presidency- 
Towns Insolvency Act (8). 

And the provisions of section 37 shall apply accordingly.-^ 

Section 37 occurs under the heading ‘‘annulment of adjudication.” 
Sections 35 and 36, which also occur under the same heading, provide for 
cases of annulment. Section 39 deals with the annulment of the order of 
adjudication on approval by the court of a proposal or composition scheme 


(1) Maharaj Hari liain tn bri Krishan Earn, (1927) 49 AU. 201 : 100 I. C. 
320 : A. I. R. 1927 AU. 418. (Was the case w'orth reporting ?) 

(2) hidiok Haji Hussain a Official Assignee of Bombay, 59 Bom. 600 : 
167 L U, 930 : A. 1. E. 1935 Bom, 310. 

(3) Arunagiri Mudaliar v, Kandaswami Mudaliar^ 83 I. C. 953 : A. L R. 
1924 Mad. 635. 

(4) Mulla, page 235. 

( 5 ) Jethaji Peraji Pirm a Ivrishnayya, (1929) 52 Mad, 648, 652 ; K, K. 
A* R. A. Chettiar -u. Maung Myat Tha, (1927} lOO I* C. 921 : A. L R. 1927 

Rang. 136 ; Bohray Slmnkerial u, Bansidhar, A. I. E. 1937 All. 686. 

(6) A. I E. 1928 Pat 338 : 7 Pat 375 : 107 I. C. 830. 

( 7 ) Mulla, page 235. 

, ^ (8)"SeC OaLRules 142(5), 142 ( 0 ),^ Bom. Rules 137, 138 and^. Sang* 
Rule 177. 



462 


applicability of sec. 37. 


and it has been provided that the provisions of section 37 shall apply to 
such annulment. Section 40 provides for re-adjudging the debtor insolvent 
where the composition scheme is not carried out It would thus appear 
that section 37 applies to all the cases of annulment of order of adjudica- 
tion provided in the Act. Ordinarily an order of annulment terminates 
the insolvency proceedings but they can be kept alive by orders passed 
under section 37 (l). The order under section 37 should be made at the 
time when the adjudication is annulled. It has, however, been held that 
such an order can be made even afterwards under the inherent powers of 
the court (2). Section 43 is apparently intended for the protection of 
creditors. There is, however, a difference of opinion as to the extent it 
can be so used. One view is that on annulment proceedings in insolvency 
are not terminated and it is open to the court to attach conditions 
to it. The annulment of adjudication under section 43 is merely a con- 
tinuation of the insolvency in another form and it is open to the court to 
pass either a conditional or unconditional order of annulment and that the 
court is competent to order under section 37 that the property shall vest in 
the offi.cial assignee or any other person for the benefit of the creditors (3), 
Thus an order under section 37 can enable the insolvency court by annulling 
insolvency court to proceed and eventually decide petitions under sections 53 
and 54 for avoidance of alienations by the debtor (4). The property which so 
vests in a person can be sold by that person and the proceeds distributed 
amongst the creditors (5). The other view is represented by an Allahabad 
case (6). There it was held, “Section 37 does not allow an insolvency 
to proceed to distribute the assets of the insolvent among any of the 
creditors. The distribution of assets is a proceeding in insolvency and by 
annulling the insolvency, the court comes to the conclusion that it will not 
proceed with the insolvency. Having come to that conclusion, the course 
open to the court is either to return the property to the debtor on condition 
that he furnishes security which will make it available to the creditors to 
take their remedy under the ordinary civil law, or pending such security 
or for some other reason the court may direct the property of the 
insolvency in the hands of the receiver ^ to vest in a certain 
person. But the words” “to vest in such person” do not mean distributing 
the property among the^reditors. Such vesting is only for the purpose 
‘apparently of making the property available to creditors to proceed through 
the civil court.” 


(1) Bhadramina v. Parvatasam Ayyavaru, 139 I. 0. 574 (2) : A. I. U. 1932 
Mad. 731. 

(2) Ohouthmal Bhagiratlj Jokhiram Surajmal, 12 Pat. 163; 141 1. C. 
836 : A. I. R. 1933 Pat. 84 ; Balia Mai v. Sfst. Fatima Bibi, 16 Lah. 698 : 
A. I. R. 1934 Lah. 468 : 163 I. C. 993. (These cases ore fully noticed under 
section 37.) ; Keshablal Dhar, In re, 60 Cal. 259 : A. I. R.' 1933 Cal. 886 : 
1441. 0.214, 


(3) M. R, M. C. L. Somasnndaram Chettiar v. P. R. S. A. R. Peria 
Karhppan Chettiar, A. I. R. 1930 Mad. 520 : 126 1 C. 621. 

(4) A. I. R. 1930 Mad. 620 supra ; T. Bhadramma «. T. Parva Teesam. 

A. I. R. 1932 Mad. 731 : 139 I. 0. 574. ' 

(5) Eoop Narain v. King, A. I. R. 1926 Lah. 870 : 94 I. 0. 234 ; Bagie 

Ram «. ChannamM, A. 1. B, 19^ Lah. 453 : t 0. 603 ; Motharam v. Pahlaj- 

rai Gopaldas, A. LE.1925 Sind 169 : 80 I. C. 141 : In re M, P. NaKaret, 
A. I, E. 1931 Sind 31 : 129 L C. 89S. ' « . maKarer, 

Official Receiver, A. 1. R, 19S1 All. 

134 L 0. 


71; 63A11.313 
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To the above statement may be added the following extract from a S. 43. 
Full Bench judgment of the Rangoon High Court (l) ; — 

‘“'That some limit must be placed upon the power of the court to 
impose conditions under section 37 is, I think, manifest. For instance, 

I think that the court after passing an order annulling the insolvency 
would not be entitled to order that the property should be vested in an 
appointee who should continue the liquidation of the debtor’s assets on the 
same terms and conditions as those on which the receiver in insolvency 
would have been entitled to carry out the liquidation if the insolvency had 
still been subsisting. Nor I, think, would it be competent for the court, 
after an order of annulment had been passed, to direct that the 
liquidation of the debtor's assets should be carried out on the terms 
of the same scheme which the court might think just and proper. 

The effect of so holding would be that it wowld be permissible for the 
court to direct that the liquidation of a debtor s estate should be carried 
out in some manner other than that prescribed under the insolvency Act, 
and the discretion of the court would be substituted for the provisions of 
the insolvency Act. That could never have been intended.*’ 

The Rangoon Full Bench case was applied in a subsequent ruling (2) 
of the same High Court, where it was held that the appointee under 
section 37 is no more than the custodian of such property, and the creditors 
are not entitled to any relief against him. All that they are entitled to do 
as regards him is to execute any decree that they may obtain against the 
insolvent by getting a garnishee order on account of his custody of the 
property belonging to the insolvent. It was further held that a payment 
by such appointee to a creditor of the insolvent does not save limitation 
under section 19 or 20 of the Limitation Act. 

I have gone into the above proposition of law at some length because 
under section 43 very often the question arises whether after annulment 
of adjudication a court is competent to proceed with and decide petitions 
for avoiding alienations. Relying on the first view of the powers 
of the court under section 37, it has been held that the court may annul 
the adjudication under section 43, at the same time making an order 
vesting the subject-matter of the alienation in som^ person under section 37 
and that, by virtue of that order, it can go on with such petitions. Relying 
on the second view it has been held that this cannot be done. Apart from 
this conflict, the view that the court cannot proceed with the receiver's 
application under section 53 or section 54 has been supported by the 
argument that the court’s power in passing a vesting order section 37 
relates to the property of the debtor and not to the property of any other 
person, and that, whether the court vests the property in the debtor or in 
some other person unconditionally or imposes conditions when making the 
order, the court, after the insolvency has been annulled under section 43, 
has no jurisdiction thereafter to pass any order affecting the property of 
any person other than the debtor. There is abundant authority for the 
proposition that when such annulment is made the debtor reverts to the 
position that be was in before the insolvency. In such circumstances, 


(1) Jaingbir Singh v, R. K. Bannerjee, A. I. R. 1933 Bang. 223 (F. B.) : 
11 Rang. 287 : 145 L 0. 320. 

(2) Maung Po Gji t?. R, K. Baixerjee, A, I, B. 1935 Rang. 162 ; 
15610.783, 
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14 . after the order of anonlment is made, could the debtor file an application 
or continue a subsisting application under section 53 or 54 to annul a 
transfer by himself to a transferee ? Obviously not. Even during the 
insolvency the debtor would not have been entitled to present such an 
application, for as between him and the transferee from him the transfer 
would be valid in law. It is only because, under the special provisions 
of the Insolvency Act, jurisdiction is given to the court to declare a 
transfer void against the receiver as representing the general body of 
creditors that the court has any jurisdiction to set aside a transfer 
which, as between the debtor, the transferor and the transferee, 
is valid in law and not open to challenge (1). The view that unless 
the alienation is set aside the property belongs to the alienee and 
not to the debtor and that section 37 would not justify an order vesting 
such property in any other person was also adopted by Kamesm, J., In 
A. L R. 1931 Mad. 10 (2). 

Review of the order of annulmenit. — It has been held that accord- 
to the provis’ons of Order 47, C. P. C., which applies to insolvency 
proceedings by virtue of section 5, the court can review its own orders. 
For full notes see section 5. 

Remedy of debtor whose adjadication is annulled under this sec* 
lion.— One remedy is that he can apply to the insolvency court for review 
(3), the other remedy is that he can make a new application under section 10 
sub-section (2), with the leave of the court by which the order of adjudica- 
tion was annulled (4), The third remedy would, most probably, be to make 
an application under O. 9, R. 13, C. P. C, if*the conditions of that rule are 
satisfied. In this connection it may be noted that an order of annulment 
can be set aside under Order 9, C. P. C , only on the assumption that the 
debtor was entitled to a notice at the time of annulling his adjudication 
under section 43. It has been held in a Madras case that this remedy is 
not open to the debtor on the ground that there is a specific provision, 
section 10 (2), on the subject and order 9, C. P. C., does not apply under 
section 5 of the Act (5). 

Appeal. — There is no appeal against an order under section 43, 
except, with the leave of the court, under section 75 (3) of the 
Act. But a petition for revision lies to the High Court by a person 
aggrieved. Creditors wife have tendered their proof are persons aggrieved 
for the purposes of revision and appeal (6) . 


Effect of order of 
ci^cbarge, 


44 (0 An order of discharge 
shall not release the insolvent from — 


(«) any debt due to the Crown, ; 


(1) A. L B. 1933 Rang. 223 (F. B )• 

{ 2 ) Selvam Chettiar ® Y. P. N. Venkatackalam. Ghettiar, A. I. B. 1981 
im. 10 : 129 I. 0. 86. 

(8) Ai^bireddi v. V^nkaiareddi, 94 L 0. 331 : A. I. R. 192,7 Mad. 173. 

(4) EamDas?®. Saltan Hussain Kkan, 115 LG. 107 t A. I. B. 1929 
Ondh 149. 

. T ® 7®FSopalachariar ®. Okuaniial, (1928) 49 Mad. W: 97 1, 0. 700: 
A. L E. 1926 Mad. 942. 

(6) Abbireddi v. Venkatareddi, 041. 0. ®1 *. A. I, & ft02l MAAlfS. 
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(b) any debt or liability incurred by means of any S. 
fraud or fraudulent breach of trust to which he 
was a party ; 

(c) any debt or liability in respect of which he has 

obtained forbearance by any fraud to which he 
was a party ; or 

(d) any liability under an order for mainten- 
ance made under section 488 of the Code of 
Criminal Procedure, 1898. 

(2) Save as otherwise provided by sub-section (1), 
an order of discharge shall release the insolvent from 
debts provable under this Act. 

(3) An order of discharge shall not release any 
person who, at the date of the presentation of the peti- 
tion, was a partner or co-trustee with, the insolvent, or 
was jointly bound or have made any joint contract with 
him or any person who was surety for him. 

History. — The corresponding section, namely, section 45 of the Act 
III of 1907, ran as follows 

“(1) An order of discharge shall not release the insolvent from : — 

“(a) any debt due to the Crown ; 

“(b) any debt or liability incurred by means of any fraud or fraudulent 
breach of trust to which he was a party ; or 

“(c) any debt or liability in respect of which he has obtained forbear- 
ance by any fraud to which he was a party. 

“(2) Save as otherwise provided by sub-section (I ), an order of dis- 
charge shall release the insolvent from all debts entered in the schedule.' 

“(3) An order of discharge shall not release aiy' person who, at the 
date of the presentation of the petition, was a partner or co-trustee with 
the insolvent, or was jointly bound or had made any joint contract with 
him or any person who was surety for him ” 

It will be seen that clause (d) of the present sub-section (l) is new. 
Undw Section 34, we have considered when a liability for maintenance is 
a provable debt. Now by clause id) a liability under an order of mainten- 
ance made uijder S. 488, Cr. P. C.. remains unaffected by an order of dis- 
cbacgc. apart from all questions of its being a provable debt or not. The 
secqnd point of difference between the old section and the new one is that 
tha SQope of an order of discharge is now enlarged and it has the effect of 
releasing the insolvent from all provable debts, whereas under the old 
gastion it released the insolvent from those debts only which were entered 
in the schedule (1). Under S 352, C. P. C,, 1882, the relief was limited to 
scheduled debts only. A creditor could not be compelled to get his debts 
entered in the schedule and claim a dividend in insolvency. If any creditor 


(1) Firm Gangadin Gar Prasad «. Jagmohan Singh, A. I. E. 1936 Oqdh 
286: 1601.0.229. 
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4 did not choose to come and participate in insolvency proceeding’s^ he could^ 
after the termination of the insolvency proceedings, proceed ^ against the 
insolvent’s person and property* Thus under the old law the insolvent had 
a limited relief, and because of this defect it did not carry out the policy of 
the insolvency laws. 

Analogous law.— S. (1) 45, sub-sections (l), (2) and4i Pt LA., 1909, 
is the same as S. "t‘4, sub-sections 1, 2 and 3, P. L A., 1920. By S. 45, sub- 
section. (3), Pt. LA. 1909, it IS provided that an order of discharge should be 
conclusive evidence of the insolvency and of the validity of the proceedings 
therein. And this sub-section corresponds to sub-section (3) of S. 28, A., 

1914. There is no such provision m the Provincial Insolvency Act but it is 
submitted that the same rule will hold good. In this connection reference 
may also be made to S 41, Indian Evidence Act. The corresponding provi- 
sions of the English Acts are S. 30, B.A., 1883, and S. 28, B.A , 1914. The 
list of excepted debts under the English Acts is larger than that in 
the Indian Acts. 

Crowa debts. — In determining whether or not a debt falls under the 
denomination of a Crown debt, the question is not in whose name the debt 
stands, but whether the debt, when recovered, falls into the coffers of the 
Stated). A judgment-debt due to the Secretary of State for India in 
Council arising out of a transaction at a public sale of opium held by the 
Secretary of State for India in Council is a debt in respect of Crown pro- 
perty, and therefore a “debt due to our Soverign Lady the Queen’ within 
the meaning of section 62 of the Insolvency Act Where the plaintiff 
instituted a suit in forma pmp&ris against the defendant and obtained a 
decree ; and the decree directed that the property in suit should be convey- 
ed to the plaintiff aqd the taxing officer was to certify the amount of court 
fee that would have been payable by the plaintiff, had she not sued in 
forma ^uapBris and then to tax the plaintiffs* other costs of the suit, it was 
held that the court-fee formed a Crown debt and under ordinary circum- 
stances the principle would apply that the Crown would be entitled to 
precedence in payment of this debt over all creditors (2). To conduct a 
soap factory is not outside the powers of Government. Debt due by an 
insolvent to a soap factory conducted by Government is a debt due to the 
Crown and is a first charge on his estate (3) A debt in the name of the 
Crown for the benefit of the subject is a Crown debt (4). 

It is to be noted that though an order of discharge does not release 
the insolvent from Crown debts, the Crown, if so advised, can come in 
and prove in insolvency. If it does so, its debts shall have priority over 
all other debts due from the insolvent in the distribution of his property. 
See section 61 (l), 

Sub-section ^(b) ; debts incurred by fraud etc.— By this 
clause debts or liabilities incurred by means of any fraud or fraudulent 
breach of trust to which the insolvent was a party are excepted from the 
effect of the order of discharge. Such debts are, however, provaWo debts 
under section 34, unless the demand arises otherwise than by reason of a 


of State forj India ti. Bombay Land and Shipping Co., 
(1868), 5 Bom. IL 0. 0. 0. cited in 12 OaL 445; Judah o. Secretary o! State 
for India, (1888) 12 OaL 445. 

(2) Gaya Noda Bala Butto Kristo, 1908, 33 OaL 1040. 

.r Subramania Ofaettj, A. L B. 1923, Bfad* 243 : (1922) 

45 Mad. 158 ; 70 I. 0. 764. 

(4) Me Smith, L. E. 2 Et. D. 47. 
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contract or a breach of trust. Under section 34 debts arising out of 
tract or a breach of trust, whether there has been fraud or not and whether 
the insolvent was a party to that fraud or not, are provable. Such debts 
have always been held provable. Even then the liability of the trustee for 
debts due from him was not absoluetly released by an order of discharge 
under the English law. It was argued that although the certificate or 
order barred the right to the original debt due from the trustee, yet as the 
duties, characters, and functions of the debtor are perfectly distinct from 
those which belong to him as a trustee, and inasmuch as it is the duty 
of the defaulting trustee to prove under his own bankruptcy just as much 
as if he was a stranger to it, he would commit a breach of trust by not 
proving, and he was held liable in spite of the order of discharge to the 
amount of dividends which he would have received under the bank- 
ruptcy (1), 

Under section 49 of the Act of 1869 it was held that a debt entered 
by fraud or breach of trust was not released by discharge, even though it 
was provable and proved in bankruptcy; and after the discharge the debtor 
was held liable to pay the whole amount of the debt, or so much thereof 
as had not been received under the bankruptcy (2). The costs of an action 
brought against the debtor on the footing of a fraudulent breach of trust 
do not constitute a debt or liability incurred by fraud or fraudulant breach 
of trust (3). The liability of a promoter of a company who has received 
secret profits from the vendors to make it good to the company is incurred 
by fraud and also by breach of trust, and he is not released from such 
liability by his discharge (4). A debt incurred by borrowing money on a 
pronote without disclosing to the creditor that the debtor had previously 
Med an insolvency petition is a debt contracted fraudulently and an order 
of discharge does not release the insolvent from liability to pay the 
debt (5). 

The words “fraudulent*' and “to which he was a party** were inserted 
in the Bankruptcy Act, 1883, section 30, for the first time. As noted be- 
fore, under the Act of 1869 an order of discharge did not release the bank- 
rupt from a debt incurred by means of fraud or breach of trust. By 
expressly excluding from the operation of the order of discharge debts and 
liabilities incurred by a fraudulent breach of h^st, the legislature has 
impliedly held that an order of discharge should release the insolvent from 
debts incurred by a non-fraudulant breach of trust. Before the words “to 
which he was a party** were added, it was held in Cooper v. Pritchard (6), 
that a partner in a solicitor's firm, though he was not a party to a fraudu- 
lent breach of trust committed by his co-partner, was not released by his 
discharge from his liability to the client. The present amendment over- 
rules that decision. 

Liability for maiiitenance.— Under S. 488, Cr. P. C., a competent 
Magistrate can entertain an application against any person and order such 
person to make a monthly allow ence for the maintenance of his wife or 
childrens on certain conditions being satisfied, and on certain other facts 


(1) Orrett u. Gorser, 1855, 21 Beav. 52 ; See also Exp. Holt 2 M. 
& A. 562: 

(2) Emma Silver Mining Go. t). Grant, 17 Ch. D. 122 and see Hale t). 
Boustead, 1881, 8 Q. B. D. 453 ; Jack a Kipping, 9 Q. B. D. 113. 

' 9. nil 917 

(4) Emma Silver Mining Company Grant, (1881) 17 Ch. D. 122. 

(5) Sir Nivarilu Naidu v. Sunderesa lyar, A. I. R. 1937 Mad. 677. 
ml ami) ii o. b. d. 351 . 
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1 ). 


being proved. For every breach of such an order the Magistrate can re- 
realise the amount to be paid under the order as if it were a fine and can 
also award a sentence of imprisonment for such non payment. Clause {d) 
excepts orders for maintenance under section 488 only. Under section 34, 
we have seen that the law as to whether amounts due on account of main- 
tenance are provable in insolvency or not is not quite free from difficulty. 
The English law on the subject is highly technical and the English rulings 
on the point have not always been followed in India, having regard to the 
different conditions prevailing here. Whether a liability for maintenance 
is provable or not, the order of discharge does not effect such a liability 
where it arises out of an order passed by a magistrate under section 488. 
Orders therefore for the payment of arears of maintenance may be made 
and enforced, in spite of the discharge, whether the arrears became due 
before or after the discharge. Opinion has been expressed that if a person 
against whom such an order is made becomes insolvent and obtains a 
protection order, he will not be protected from arrest or imprisonment, for 
a protection order extends only to debts provable in insolvency. This 
opinion proceeds upon the assumption that a liability for maintenance 
under section 488 is not provable in insolvency— an assumption which 
should be accepted only with hesitation. If such a liability is not provable 
in insolvency, it will not be affected by an order of discharge under (2) 
itself and an express provision making an exception to the general rule is 
redundant. Under section 488 it is open to the person who has been 
ordered to ray maintenance to show that he is unable to pay the amount 
and he may rely on the order of adjudication to prove his inability. In a 
Calcutta case where such a person was adjudged insolvent on his own 
petition, it was held that the order of adjudication was conclusive proof 
of his inability to pay, and that he could not, therefore, be sentenced to 
imprisonment (1). 


The right to sue in respect of excepted debts.— Under section 28 
no suit or other legal proceedings can be commenced in respect of any debt 
provable under this Act during the pedency of the insolvency proceedings 
after the making of an order of adjudication against a person. The bar 
operates in respect of provable debts only. The debts excepted from the 
effect of an order of dis«»harge are in many cases provable in insolvency, 
Crown debts, debts or liabilities arising out of contracts and breaches of 
trust (except those which are founded in tort) and liabilities for mainten- 
ance in certain cases (for that see commentry under section 34} afe 
provable in insolvency. In respect of such debts which are unaffected by 
an order of discharge but are at the same time provable in insolvency, the 
right of a creditor to sue seems to arise at the time from which dates the 
debtor s right to after-acquired property, i.e., in the case of a bankrnptev 
the time of discharge (2). Until discharge execution in such an action would 
be rektramed under S. 7. B A.. 1914 (3), but the action itself will not be 
restrained and the creditor can proceed upto judgment in any action to 
#hich the discharge would be no defence (4). In the case of a composition 

aoi arise until payment of the ooihpo- 


(1) Halfhide v. Halfhide, 60 Gsl. 867 : 
Cal. m 

(2) &p. Hemming, (1879) 13 Oh. D. 163. 

(3) Cobham c. Dalton, L. B. Oh. 655. 

{4; Ooker, h. R. 10 Oh, fe, 

(5) Ofc^rvations of liijrA Seibtehbi I^C. 


81 LC. 912: A. I. B. 1924 
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SuE-section (2) ; release from all provable debts.— Subject to the S. 44 
exceptions mentioned in the preceding sub section, an order of discharge, (2). 
whether absolute or subject to conditions, releases the debtor from all debts 
provable in insolvency. The rule is based on policy of law and not on any 
rule of constructive notice to the creditors. Notice or no notice, section 44 
comes into play and releases the insolvent from the debts, even if the 
omission of the name of a creditor be deliberate on the part of the insolvent 
provided no question of fraud is involved (1). The fact that the creditor 
was not informed of the insolvency proceedings does not prove that the 
debt was incurred by fraud within the meaning of section 44 (!) clause (b) 

(2). The same rule anplies to a judgment-creditor who too will be pre- 
cluded from executing his decree (3). The right of proof, however, is not 
determined by an order of discharge. The reason is that an order of dis- 
charge does not always terminate insolvency proceedings. A creditor, 
though he has not proved before discharge, is entitled to come in and prove 
at any time so long as there are assets available for distribution provided 
that he does not by his proof interfere with the prior distribution of the 
estate amongst the creditors, and subject always, in cases in which he has 
to come in and ask for leave to prove, to any terms which the court may 
think it just to impose (4). Also see commentary under section 33. 

Effect of discharge on the debt ; promise to pay a debt barred by 
discharge, — In an English case it has been held that though an order of 
discharge releases the bankrupt from certain debts provable in the bank- 
ruptcy, its effect is not to destroy the debt as though it had never been, so 
that where a bankrupt was entitled to a benefit under a will which provided 
that in ascertaining the amount of the benefit a claim against him by the 
testator was to be brought into account ; and the testator proved and 
received a dividend in the bankruptcy and the bankrupt obtained his dis- 
charge before the death of the testator, it was held that the directions of 
the testator must be obeyed and the bankrupt was only entitled to the bene- 
fit under the will after bringing into account the full amount of the original 
liability to the testator (5). It is also settled la%v that a debt which is 
barred by a discharge cannot be revived by a subsequent promise to pay. 

Prior to the Bankruptcy Act of 1869, it was held that an action was main- 
tainable on a promise supported by a debt barred by an order of discharge 
(6), It is to be remarked that the word used in th%s section is ‘‘release’* 
and if the word “release’ be used in its technical sense, its effect would, 
of course, be not merely to bar the remedy but to extinguish the debt (7). 

It has been said that when a debtor is discharged from a debt by bank- 
ruptcy, a promise by him to pay it is a mere nudum pactum^ and therefore 
according to a well known principle of law would not sustain an action (8). 

The leading case, where this opinion was, however, finally adopted, is the 


(1) Kuiidan Lai v* Nathu, 55 AIL 636 : 146 I. C. 765 : A. I. 

600; Elmslie u. Oorrie, (1877) 4 Q. B. I). 295. 

(2) Prithi Eaj t?. Vishnu T)as, 144 L C. 888 : A. I. R. 1933 AIL 340. 

(3) Ram Rao u. Vasu Deo, A. I, R. 1928 Nagpur 336 : 110 L 0. 893* 

(4) M Mciiiirdo, (1902; 2 Oh. 684, 699 ; Siva Subramania -y, Theethiappa, 
(1926) 47 Mad. 120 : 75 L U. 572 : A. I R. 1924 Mad. 163 ; Me Ram Chandar 
Ganuji Waikar, 1927, 29 B. L. T. 1167. 

(5) i?e Ainsworth, 1922, 1 Gh. 22, followed by the Madras High Court 
in Haji Abdul Kuthus t?. Inayathulla, A* I. R. 1937 Mad. 727. 

(6) Penn w, Bennett, 1815, 4 Camp. 205 ; Kirkpatrik u, Tattersall, 13 
M. & W. 766. 

(7) Thomson t). Cohen, L. S. 7 Q. B. 527, m^per Blackburn, J. 

(8) Jones t). Phelps, 20 W* E. 92, dicta of Bacon, 0. J. 
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4 English case of Heather v. Webb (l). Where A became insolvent and 
was discharged, and A had executed a pronote X in favour of B before his 
insolvency and had executed another pronote Y in favour of B agaiOg after 
A’s discharge, the consideration for the later pronote being the pronote X., 
it was held that B could not inforce the pronote Y against A because the 
pronote X was automatically discharged on A*s discharge under section 44 

(2) and hence there was no consideration for Y (2). But where 
after discharges a promise to pay the ^debt is supported by a new 
and valuable consideration, an action will lie against the debtor for the 
amount of the debt (3). 

In Jaheman v. Cook it was held that an agreement entered into 
after discharge to pay one of the creditors in full in consideration of the 
creditor agreeing to supply further goods was a valid agreement and 
would support an action. Where an Italian subject became bankrupt In 
1897 and obtained his discharge in 1901 without having disclosed his 
indebtedness to a creditor, also an Italian subject, %vho was unaware of 
the bankruptcy proceedings, and in 1905 the debtor executed a document 
in Italy called a ^nvaia scrittura, which was to be deemed a public 
instrument whereby the debtor acknowledged his debt and undertook to 
pay it within 5 years, and in March, 1908, the debtor died, and in an 
action to administer his estate in this country the creditor proved for the 
debt, and it was proved that according to the Italian Law no consideration 
was necessary to support a promise to pay the old debt, there being a 
moral obligation to pay, which by the execution of the privata scrittum 
was converted into a legal obligation enforceable in Italy, the Court of 
Appeal held that the privata scritiura constituted a new and enforceable 
contract entered into after the discharge, and that the claim was not there- 
fore barred by section 33 of the Act of 1883, now sub-section (3) of section 
28, B. A.s 1914 (4). A contract by an undischarged bankrupt for payment 
of a debt provable in the bankruptcy, the consideration being a new loan 
made at the time of the promise, was held to be enforceable and not con* 
trary either to the policy of the Bankruptcy Act or to public policy (5). 

An order of discharge does not affect secured creditors.— An 
order of discharge does not affect the rights of a secured creditor against 
the insolvent (6). « An attaching creditor is not a secured 
creditor and if he does not prove his debt under section 34 an 
order of discharge releases the insolvent from such a debt (7). 

Effect of an order of discharge outside India and vice versa . — 
An order of discharge passed by a British Indian court shall be recognised 
and given effect to by every otlier court of British India. It is immaterial 
that the creditor is a foreigner and was not given notice of the insolvency 
proceedings. The principles on which an order of discharge passed by 
British Indian courts will be recognised in any country forming part of 
the British Dominions depend upon the authority of the Legislature which 
passed the statute under which the order of discharge is granted. Thus 
it has been held in England that the discharge from any debt under a 

fl) C, P. D. h 

(2) Katbayan Chettiar -u. Govindaawami Cbettiar, A. I. R. 1933 Mad. 
416 : 137 I. G. 3^ 

(3) Jakeipan v* Oook, 4 Ex. D. 23 ; Me Aylmer, I Maos 391. 

(4) Me Bonacina, 1912, 3 Ch. 394. 

(5) Wild V. Tueker,(l914)3 K. 

(6) Sri Dhar Narain n. Atma Ram, 7 Bom. 4^6. 

(7) Ram Eao a Wasu Dev, 110 L G, 893 : A. L B. 1938 lag. 836. 
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bankruptcy Act of the Imperial Parliament is a complete bar^ in any 
country forming part of the British Dominions, to a debt contracted in any 
part of the world (1). It forms a good answer to an action brought in 
courts subject to English jurisdiction (2). The Indian Insolvency Act, 
1848, was an Act of the Imperial Parliament and a discharge from any 
debt under that Act was a discharge from such debt in any country forming 
part of the British Dominions (3). The Presidency-towns and the Pro- 
vincial Insolvency Acts are Acts of the Indian Legislature, and a discharge 
under those Acts can have no such operation. Orders of discharge pass- 
ed under these Acts will now be recognised by the Courts of the British 
Empire and other foreign countries on the general principles of Private 
International Law. Tiie rule of Private International Law is that a 
foreign certificate is a bar to a debt contracted in the country of the certi- 
ficate, if the debt would thereby be barred there (l) ; but is not a bar to 
an action for a debt contracted or on a contract made and to be performed 
in England, even though the party sought to be charged is domiciled in 
the foreign country (5). It has been held by the Madras High Court 
that the discharge from a debt under the bankruptcy law of Ceylon 
where the debt was contracted is a discharge from that debt in a British 
Indian court (6). A discharge under an Act of Colonial Legis- 
lature has been held not to be a bar for the recovery of debt contracted 
and to be performed in England (7). In a Bombay case the debtor was 
adjudged insolvent in Bombay and he obtained his discharge from the 
Bombay Court, After his discharge, on one of the creditors, who had obtain- 
ed a decree against the insolvent in the court oi Sirohi State, threatening to 
execute the decree by attaching the insolvent’s property in that State, the 
insolvent applied to the Bombay court for an injunction restraining the 
decree-holder from executing the decree. The State had refused to recog- 
nise the official assignee. It was held that a court had jurisdiction to 
restrain a party within the jurisdiction from prosecuting a suit in a foreign 
court if it thinks that the action of the parties in filing the suit in the 
foreign court is opposed to notions of equity etc., of the court seeking to 
restrain him, and that it will not suffer anyone within its reach to do what 
is contrary to its notions of equity merely because the act to be done be, 
in point of locality, beyond its jurisdiction (8). 

Other effects of an order of idischarge. — AxU order under section 
53 of the Act of 1883, now Section 51, B. A., 1914, for appropriation of 
pay or salary was held to have been put an end to by an order of discharge 

(IJ Eiiis a 'McHenry, (1871) L. E. 6 G. P. 228; Arinani Castiique, 
(1845) 13 M. and W. 443, 4? ; 153 E.'E. 185, 186. 

(2) Armani -y, Castrique supra. 

(3) In order that an order of discharge under the Indian Insolvency 
Act, 1848, could have operation outside British India it necessary that 
notice of the order nisi should have been published in the London Ga^aotte, 
I L A., 1848, See. 60. 

(4) Potter u. Brown, (1801) 5 East 124 : 102 E. E. 10 hi 

(5) Gibbs «). Societe Industrille, (1890) 2> Q. B. I). 3fE ; Bartley v. 
Hodges, (1861) 80 L. J. Q. B. 352. 

f6) Maguda t). Mabamtnadu, 51 1. 0. 38. 

(7) See Bartley tJ. Hodges, 30 L. J. Q. B. 352s Smith -y. Buchanan, 1 
East 6 ; Phillips t?. Alan, 8 B. & 0, 477, 481. 

(8) Lakfami Earn v. Pooranchand, 45 Bom. 550 : 59 1. 0. 444 : A. I. E, 
1921 Bom. 128 (2), the injunction was refused on facts ; Veneehand u. Lakhmi 
Ohand, 44 Bom. 272 : 53 I. G. 395: A. I. E. 1920 Bom. 309 (it was so assumed); 
§ei Oarrun Iron Company u. Maclarin, 1885^ 5 H. L, 0, 416* 


S. 44 
(2). 
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14 tinless expressly continued (l). In cases where there is a money penalt}" 
I for some offence of a crimimal nature other than the mere non-payment 
of money;, the order of discharge, it is presumed, will not free the bank- 
rupt from the liability ha has incurred or discharge him from process of 
imprisonment in default of payment (2), A discharge or the^ acceptance 
of a composition or scheme will not exempt the debtor from being proceed*" 
ed against for any criminal offence, whether connected with insolvency or 
not (3). 

An order of discharge releases the insolvent from all provable debts, 
but the power of the receiver to deal with property which vests^in him 
does not cease with the passing of the order of discharge (4), Even the 
debts are not extinguished altogether, but the creditors are limited to their 
remedy for the purpose of realising the same from the assets vested m the 
court or receiver (5). In a Madras case the right of a creditor to realise 
a provable debt by proceeding against the insolvent’s property was recog- 
nised in rather unusual circumstances. The facts were these : The 
creditor had obtained a money decree against the insolvent, having attach*- 
ed his property before judgment. Notwithstanding the attachment and 
contrary to it, the debtor alienated the property to some third person, 
Subsequently the debtor^was adjudged insolvent and the creditor proved 
his debt due on the decree. In due course the debtor received his dis- 
charge. The creditor s right to proceed , against the property after dis- 
charge was allowed (6). 

Sometimes liability to pay a debt is accompanied by other collateral 
agreements. For instance, a mortgage-deed might contain a covenant that 
the mortgagor might seize and sell any after-acquired property of the 
debtor in satisfaction of the debt as security. As to how far such agree- 
ments are effected by an order of discharge the undermentioned cases may 
be consulted (7). 

Sub-seetioti (3). — An order of discharge does not release a partner, 
a co-trustee and a joint contractee or surety for the insolvent (8), An 
order of adjudication against a firm has the effect of adjudicating each 
individual partner in that firm an insolvent. Both the joint and separate 
creditors should prove tl^eir claims If the insolvent firm is subsequently dis- 
charged, a partner of that firm is not liable for a separate debt incurred by 
him prior to adjudication of the firm (9). A certificate of discharge granted 
to one of several joint grantors of an annuity discharges the bankrupt and 


434 : 166 I, 0. 886 ; 
Chaad. t). HemaiidaS; 


(1) Me Gold, 8 Morr. 45, 

(2) Bancroft t?, Mitchell, L. E. 2 Q. B, 549 ; Exp. Graves, 3 Oh, 642. 
f3) Section 162, B. A., 1914 ; S. 135, P4. 1. A ; S. 71, P, I A., 1920. 

(4) Kanshiram t?. Hariram, A. I. R. 1937 Lah, 87. 

(5) Arjandas v. Machia Talini, A. I, R. 1936 Cal. 

Suka t?. Ramachandra, A. I. B. 1937 Nag. 171 ; Khein 
A. L E. 1987 Bind 306. 

f6l Dpraiswarai v. Aru Mugha, A. I. E. 1936 Mad, 103 : 159 I. 0, 1027. 

(7) Thomson u Cobra, L. E 7 Q. B. 627 ; Lyde a Mynn, 4 Sim 605 ; 

Ommanney, 23 Oh. D. 285; 
Exp. NiehoUs, 22 Oh D. 782 ; Wilmot ®. Alton, 1897, IQ B- 17 ; Exp. Moss 

Q-B.D. 193; Me Reis, 1904,^2 K. B. 

769 ; Me Lmd, 195, 2 Ch. 346, 

(8) Naauk Rao p. Jajwant Eao, 160 1. C. 603 : 18 N. L. J. 145. 

(9) Aslaji Bhiraji Bros. p. Suni Lai, 9 Mys. L. J. 222 ; fieerii Jivnai « 
Mm of Valahram Malji, 136 t o 813 : ’ A, /r. m fa Yale; 
3 PoW. 24 n ; Efup. Hammond, L. R. 16 Ret. 614 ; Howard toal^ 3 StR 995 , 
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not the Others (l). A suit against the surety after the discharge of the S. 44 
principal debtor by a creditor of the insolvent lies, but a surety who is (3). 

compelled to pay the creditor after the discharge of the debtor in insol- 
vency proceedings is not entitled to recover the amount paid by him from 
the debtor inasmuch as the surety’s liability is provable under section 34 
and a discharge releases the debtor from that liability (2). 


421 . 


(1} Baxter ®. Kicbol, 4 Taunt SO. 

(2) aanga Dhar ®. Kanhai, 50 All. 603 : A. I. R. 1928 All. 308 ; 109 I, 0. 
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MSTHOD OF PROOF OF DEBTS. 

PART in . 

Administration op Property. 

Method of proof of debts. 

45, 45. A creditor may prove for a debt not payable 

6- when the debtor is adjudged an insolvent as if it were 
payable presently, and may receive dividends equally 
with the other creditors ; deducting therefrom only a 
rebate of interest at the rate of six per cent, per annum 
computed from the declaration of a dividend to the 
time when the debt would have become payable 
according to the terms on which it was contracted. 

History and analolous law. — This is section 29 of Act 3 of 1907 
and corresponds to Schedule 2, rule 24, Presidency-towns Insolvency 
Act, Schedule 2, rule 21, B. A., 1883, and Schedule 2, rule 22 B. A., 
1914. 

The provisions relating to interest allowable in bankruptcy 
proceedings are contained in the present section, section 48, section 61 
(6) and section 67. All of them are interconnected and they have been 
collected and considered under section 48 which is the main section. For 
complete notes refer to commentary under section 48. 

46. Where there have been mutual dealings 
between an insolvent and a creditor 
proving or claiming to prove a debt 
■ under this Act, an account shall be 

taken of what is due from the one party to the other 
in respect of such mutual dealings, and the sum due 
from the one party shall be set-off against any sum 
due from the ofher party, and the balance of the 
account, and no more, shall be claimed or paid on either 
side respectively. 

History.— The section is an exact reproduction of section 30 of 
the Act III of 1907, In England long before the making of any statutory 
provision on the subject it was the practice in bankruptcy, where there 
was a debtor and creditor account between the bankrupt and another 
person, to take the account between them and adjust the balance due 
from the one party to the other (1). This, however, was not done 
where the debts were unconnected, with the result that if A owed B 
Rs. 1000, and B owed A Rs, 1,500, and B became bankrupt, A was bound 
to pay the whole of Rs. 1,030, which he owed to B and had to prove 
in the bankruptcy for Rs. 1,500 which B owed him and to accept 


(1) Young c. Bank of Bengal, (1836) 1 M. I. App. 87 : 1 Moore. P. 0, 
150 ; 1 Bea. 622 ; Chapman Darby, (1712) 2 Vern. H7 : 23 D- R. 684, 
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such dividend as he could get on it. This led to great injustice, and S. 46. 
to remedy the injustice there was legislation from time to time (1), 
first allowing a set-off in the case of mutual debts, and then extending 
It to the case of mutual credit. By section 39 of the Bankruptcy Act^ 

1869, the application of the principle of set-off was substantially 
extended by including mutual dealings, and the catagory of provable 
debts was at the same time enlarged. That section was reproduced 
with certain alterations m section 38 of the Bankruptcy Act, 1883* 

Section 38 of the Act of 1883, is re-enacted in section 31 of the Bank- 
ruptcy Act, 1914. The effect of the English section seems to have been 
widened from time to time according as successive statutes widened the 
clause providing for provable debts. 

Analogous law. —Sections 47, P-t. 1. A., is the same as the 
present section, except that the former contains the following additional 
proviso : — 

^‘Provided that the person shall not be entitled under this section 
to claim the benefits of any set-off against the property of an insolvent 
in any case where he had at the time of giving credit to the insolvent 
notice of the presentation of any insolvency petition by or against 
him.*' 

The corresponding section 31, Bankruptcy Act, 1914, runs as 
follows : — 

^^Where there have been mutual credits, mutual debts or other 
mutual dealings, between a debtor against whom a receiving order shall 
be made under this Act and any other person proving or claiming to 
prove a debt under the receiving order, an account shall be taken of 
what is due from one party to the other in respect of such mutual 
dealings, and the sum due from the one party shall be set-off against 
any sum due from the other party, and the balance of the account, and 
no more, shall be claimed or paid on either side respectively ; but a 
person shall not be entitled under this section to claim the benefit of 
any set off against the property of a debtor in any case where he had, 
at the time of giving credit to the debtor, notice of an act of bankruptcy 
committed by the debtor and available against himj’ 

The insolvency rules in regard to the respective rights of secured and 
unsecured creditors and to debts provable and to the valuation of annuities, 
future, contingent liabilities the rights of proving creditors against the estate 
of the bankrupt and the claims of the estate against such creditors are 
applicable to insolvent companies in the course of winding up (2). The 
rules of set-off in the case of insolvent companies are almost the same 
as those prevailing in bankruptcy of an individual, except for a few 
differences. For instance, there can be no set-off between a contributory 
and the company ; they must first pay all calls, and may then prove and 
receive dividend rateably with the other creditors (3) ; unless the con- 


(1) J^e Daintrey, (1901) 1 Q. B. 546,573* 

(2) Section 262, Companies Act, 1929, (English) ; S. 229, Indian Com- 
panies Act, 1913. 

(3) GrisselPs case, L. E. 1 Ch. 528 ; Galisber’s case, L* R. 5 Eq. 214 ; 
Black & Oo^s case, L. R. 8 Ch. 254 ; Barnett’s case, L. R. 19 Ecp 449 ; Me 
Whitehouse & Co*, 9 Ck 695 ; iiJe Washington Diamond Mining Co., (1893) 
3 Oh* 95 ; lie Hiram Maxim Lamp Go*, (1903) 1 Oh. 70 ; Me Westcoasfc Gold- 
fields, Ltd., (1906) 1 Ch* L 
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tribotofy is bankrupt in which case the set-off may be claimed whether 
the claim be in the bankruptcy or in the winding-up (l).^ The case of 
a bankrupt contributory appears to be the only exce ^tion to the rule 
that there cm be no set-ofif against calls. Thus where there are two 
companies in liquidation and one is indebted to the other for call and 
that other to the first campany for a debt, there can be no setoff (21 
nor can any dividend be received on the debt till all the calls have 
been paid (3). 

A contributory does not get the benefit of this section unless 
and until he is bankrupt, and cannot therefore rely on a sehofffor 
a debt due from the company as an answer to a bankruptcy notice 
founded on a judgment for calls (4), nor can he set-off a debt due to 
to him from the company, before the winding-up against his 
liabilities under an order made in the winding-up to repay a sum paid 
to him under circumstances amounting to a fraudulent preference (5). 

Set-off under the Code of Civil Procedure.— The law of set-off 
in suits between solvent parties is governed in England by the Statutes 
of Set-off (2 Geo. 11 C. 22, S. 13, and 8 Geo. 11 C. 24, S. 4) and by O. 
8, r. 6, C. P. C., in India. O. 8 r. 6, C. P. C., tuns as follows 

“ (1) Where in a suit for the recovery of money, the defendant 
claims to set-off against the plaintiff's demand any ascertained sum of 
money legally recoverable by him from the plaintiff, not exceeding the 
pecuniary limits of the jurisdiction of the Court, and both, parties fill the 
same character as they fill in the plaintiff’s suit, the defendant may at the 
first hearing of the suit, but not afterwards, unless permitted by the 
Court, present a written statement containing the particulars of the debt 
sought to be set-off. 

“(2) The written statements shall have the same effect as a plaint 
in a cross suit so as to enable the Court to pronuonce a final judgment 
in respect both of the original claims and of the set-off ; but this shall 
not affect the lien, upon the amount decreedi of any pleader in respect 
of the costs payable to him under the decree. 

(3) The rules relating to a written statement by a defendant 
apply to a written statement in answer to a claim of set-off/’ 

Apart from the legal set-off provided for in the above quoted rule 
there is recognised in India, following the English Law, what is called an 
equitable set-off. These are cases where the cross demands arise otit 
of the same transaction or are so connected in their nature and circum- 
stances that they can be looked upon as part of one transaction (6). In an 
equitable set-off, the defendants claim, though barred by limitation 
at the date of the suit and not falling under 0. 8, R. 6, C. P. C.* may be 
entertained (7). 


(1) Re DickWorfeh, L. R. 2 Oh, 578 ; Exp. Strang, L, R. 5 Oh. 492. 

(2) Re Auriferous Properties, Ltd., (1898) 1 Oh. 691. 

(3) Me Auriferous Properties, Ltd. (2), (1898) 2 Ch. 428. 

4 ) Re G. E. B., (1903) 2 K. B. 340. 

m Me A Debtor, (1927) Ch. 410. 

(6) Clark a Ruthnavaioo, (1865) 2 Mad, H. C. 296, (the leading ease 

onthesubje^ Chand u. Madhoji, (1880)4 Bom. 407 ; Bhagat t?. 

Bamdeb, (1S5) 11 Gal 557. 

(7) Ramdhari Sbgh B. Permanund, (1918) 19 C.W.E, 11$S i Si 10. 
761 ; Parasurama a Venfefcaolialam, (1913) 31 1. C. 70l : 36 H. U J, 561 i 
Sheosharan «. Motabir, (1906) 82 Oal 576. The last at® cases of 
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Difference between the law of set-off in bankruptcy and between 46. 
solvent parties. The difference was thus exclained by Parke, B., in an 
English case (1):- 

The right of set-off in bankruptcy does not appear to rest 
^ the same principle as the right of set-off between solvent parties. 

The latter is given by the Statutes of Set-off (2 Geo. lie. 22, S. 13, and 
8 Geo. rr c. 24, S 4) to present cross-actions, and if the defendant could 
sue the plaintiff for a debt due to him, not in his representative character, 
he might set it oft under these statutes in an action by the plaintiff 
suing in his individual character also, though the plaintiff, or defendant, 
might claim their respective debts as trustee for a third person. If 
the debts were legal debts, due to each in his own right, it would be 
sufficient. But under the bankruptcy statutes the mutual credit clause 
has not been so construed. The object of this clause (originally 
introduced in a temporary Act, 4 and 5 Anne, c 17, continued by 5 
Geo. II c. 30, and now re-enacted by 6 Geo IV c 16) is not to avoid 
cross-actions, for none would lie against assignees and one against the 
bankrupt would be unavailing, but to do substantial justice between 
the parties where a debt is really due from the bankrupt (o the debtor 
to his estate ; and the Court of King’s Bench, in considering this clause, 
has held that it did not authorise a set-off where the debt, though 
legally due to the debtor from the bankrupt, was really due to him 
as trustee for another, and though recoverable in a cross-action, would 
not have been recovered for his own benefit.” 

Difference between the law under the Presidency-towns and 
English Acts and the Provincial Insolvency Act.— In the English 
section there are the additional words “mutual credits, mutual debts or 
other" immediately preceding the words “mutual dealings.” These additional 
words are there, due to the history of the law of set-off m bankruptcy 
in England. At first set-off was restricted to mutual debts only. Later 
on mutual credits were also included and lastly by the enactment of 
the words ‘mutual dealings’ the scope of the section was extended so as 
to include nearly all provable debts. In the Indian Acts these addi- 
tional words do not occur but there is lyi difference in scope. 

Under section 47, P-t. I A., 1909, credits and dealings 
entered into after the creditor had notice of the presentation of an 
insolvency petition are excluded from the section. Under the English 
Act, dealings entered into after notice of an available act of bank- 
ruptcy are similarly excluded. Under the Provincial Insolvency Act 
there is no similar provision. Apparently it seems that credits given to 
the debtor upto the time of the order of adjudication shall be allowed to 
be set off even if the creditor at the time of giving credit had notice of the 
act of bankruptcy or the presentation of the insolvency petition. This 
conclusion finds support from the difference in language between S, 46, 

P-t. I. A., and S. 30, B. A., 1914, on the one hand and S. 34, P. I. A., . 

1920, on the other. Under S. 46, P-t. I. A , debts given after the notice 
of the presentation of the insolvency petition are not provable. Similarly 
under S. 30, B, A., 1914, a person who advances a sum of money to an insol- 
vent after having notice of any act of bankruptcy available against the debtor 
cannot prove that debt in insolvency. The scope of section 34 is, however, 

■wider and, as we have seen, debts contracted after the dates of act of 


fl) forster o. Wilson, 12 M. & W. lOL 
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OBJECTION OF THE SECTION. 


46« bankruptcy or presentation of petition, but before the order of adjudication 
are provable in insolvency of the debtor (I). 

Ob jeci of the section.— Lord Kenyon made the following remarks 
in the English case of Dickson v, Evans (2) : — 

“The words of the Statute 5 Geo. 11 c. 30, S. 28, are express 
that if it shall appear to the Commissioner that there has been niutiiai 
credit given by the bankrupt, or mutual debts between the bankrupt 
and any other person at any time before bankruptcy, the Com- 
missioner shall state the account etc., and what shall appear to 
be due etc., shall be claimed or paid. That Act was founded on 
good sense ; and it provides that the assignees shall not recover against a 
debtor of the bankrupt what was due to the bankrupt on one side of the 
account, without also taking into consideration the other side of the 
account, and seeing on which side the balance lies. That is the justice of 
the case, but it would be most unjust, indeed, if one person who happens 
to be indebted to another at the time of the bankruptcy of the latter, 
were permitted by any intrigue between himself and a third person so to 
change his own situation as to diminish or totally destroy the debt due to 
the bankrupt by an act ex post facto* In cases of this sort the question 
must be considered in the same manner as if it had arisen at the time of 
the bankruptcy, and cannot be varied by any change of situation by one of 
the parties.” 

Again, to quote from the learned judges who decided A. L R. 1914 
Lahore 317. “The right of set-off is a doctrine of equitable jurisdiction 
and its object is not merely to avoid cross-actions but to do substantial 
justice. Therefore, this doctrine would apply to prevent the great injustice 
which would arise if a person who is the insolvent's creditor on one account 
and his debtor on the other is compelled lo pay sixteen annas in the rupee 
on what he owed to the insolvent and to receive less than that amount on 
what the insolvent owed him, but it cannot be extended to cover cases 
where at the time of insolvency the debtor of the insolvent, with full 
knowledge that the latter has become hopelessly involved, buys up a 

third person s claim against the insolvent in order to relieve himself of the 

liability of having to pay^his just debts.” 

The principle to be deduced from the above quotations is that the 
court of bankruptcy shall in settling as to what is due from a creditor to 

the insolvent estate and vice versa^ act as a court of equity and do sub- 

stantial justice in the absence of fraud. 

Date on which account shall be taken.— The material date on 
which the accounts between the proving creditor and the insolvent's 
rnme shall be taken is the date of order of adjudication (3). Thus no 
judgment-debtor can be permitted to place himself in a more favourable 
position vis a vis his fellow-debtors by purchasing, after adjudication, the 
, liabilities of the insolvent and then setting off his rights thus secured 
against his original debts to the insolvent s estate. Recognition of such a 
transaction would cut at the root of all the canons of insolvency law. 

(1) See commentary under S. 34 ante. 

n ^ 67 (cited in Eadha Kisban v* Firm of Ganga 

Ram-Radha Kishati infra.) 

r n (^^®“Salvaraya v. The Official Assignee, Maaras, ^3 Jfed, ^7: 5 
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Such a transaction should not be recognised also on the ground that the ^6. 

^®f®''red to in S. 47, P-t. LA, (corresponding 
to b. 46, P. 1. A., 1920) refer to mutual dealings at the time of the 
insolvency, and cannot refer to a purchase by one of the debtors of a claim 
against the insolvent long after the insolvency (1). One object of the Act 
English Act^ 5 Geo. 2 c. 30) was to prevent a debtor of the 
bankrupt^ going about the country for the purpose of purchasing the 
bankrupt s notes after the bankruptcy and then pretending that he was a 
creditor at the time of the bankruptcy (2). The line is drawn at the time 
of bankruptcy and the rights of the parties are not to be altered by sub- 
sequent transactions (3). Under the English Act the date of the receiving 
order, and not the date of commencement of the bankruptcy, has been held 
to be time for ascertaining what mutual dealings, capable of being made 
the subject of set-oif under the section, exist between the debtor and the 
credit It. In >0 Daintrey (4), the case was that the debtor, being indebted 
to Messrs. Mant in £ 86 on 24th Dec. 1892, committed an act of bank- 
ruptcy of which Messrs. Mant had no notice. On 31st December the 
debtor sold his business to Messrs. Mant under an agreement which fixed 
as the price a portion of the profits expected to be earned for 3 years from 
the business sold, and Messrs Mant took possession of and carried on the 
business On 17th January, 1893, a receiving order was made but no 
profits had then been earned. At the end of the 3 years, £ 300 was found to 
be due from Messrs. Mant under the agreement as the price of the 
business and this sum was paid by them to the trustee in bankruptcy, less 
the £86 due to them. The Court of Appeal held that it was “quite sufficient 
if the account can be taken when the set off arises” and that there having 
been “mutual dealings” at the date of the receiving order, Messrs. Mant 
were entitled to set-off the £86 against the £ 300 This case was 
followed in Re Taylor (5), where Buckley, Lord Justice, said : “There 
were debts in respect of a contract existing at the date of the receiving 
order and by virtue of section 38” (corresponding to this section) “there 
is necessarily a statutory sot-off.” 

Mutual credits. — In the English Act the words mutual debts and 
mutual credits also occur. In the Indian Acts there is only one express- 
ion “mutual dealings” but the intention of the Indian statutes is identical 
with the intention of the English Acts. It will therefore be useful to 
consider the meaning of the expression “mutuil credit” and the distinction 
between mutual credits and “mutual debts". The leading English case is 
Rjse V. Hart (6). For some time previous to the leading case of Rose v. 

Hart, the term “ mutual credit " received a very wide interpretation ; but, 
by the above leading case, the interpretation was considerably narrowed. 

There it was held that the Legislature meant such “credits” only as must, 
in their nature, terminate in debts. The interpretation was again widened 

(1) Mn Yait v. Official Assignee, A. I. R. 1931 Rang. 193 (1) : 9 Rang. 

873 : 131 1. C. 72(i, on appeal from Official Assignee v. Ma Yait, 8 Rang. 419 : 

A. I. R. 1931 Rang. 25 ; Racllia Kislian ®. T. 0. Gangaram Radha Kislian, 23 
L 0. 927 : A. I. R. 1914 Lah. 317. 

(2) Dickson v. Evans, (1794) 3 E. E. 19. 

(3) Dictum of Lord Selborne in lure Milan Tramways Co., (1884) 25 Ch. 

D. 587, quoted with approval and followed in le Daintrey, (1900) 1 Q.B.D. 646, 

(4) (1900), 1 Q. B. D. 646. 

(6) (1910) 1 K. B. 662. 

(6) 2 8m! L. Oases, 12th Edition, 27. 
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. in Easum v. Cato (1) where the court held that it was enough if the tranc- 

action would MOsUiWy end in a debt and it has also been decided by 
the Court of Appeal that the right of set-off only accrues where the claims 
on each side are such as result in pecuinary liabilities so that an account 
may be taken and the balance struck (2). In this case a set-off against a 
claim in detinue was disallowed- It was, however, distinguished in Palmer 
V. Day (3\ where a mutual credit was held to arise between auctioneers 
and the bankrupts who had instructed them to sell certain property and 
become liable to them for their charges in connection with such sale, and 
had subsequently delivered to them other property with an authority to 
sell, which had never b“en revoked. The point is not quite free from 
difficulty and there does not appear to be a unanimity of opinion in the 
decided cases. Where a debt is due from one party and credit given by 
him on the other hand for a sum of money payable at a future day, and 
where there is a debt on one side, and a delivery of property with directions 
to turn it into money on the other are cases where the section will clearly 
apply. Where, however, there is a mere deposit of property without 

any authority to turn it into money no debt can arise out of it, and there- 
fore it is not a credit within the meaning of the statute. In Voting 
V. Bank of Bengal (4) it was held that a deposit, with power, in case of 
default, to sell and pay over the surplus, does not, until default, amount 
to a credit to the depositary, such deposit being only in prasenit a bailment 
The contrary appears to have been held in another English case where a 
deposit of bills with an authority to receive the amount at maturity, even 
though such authority be revocable, was held, until revoked, to be giving 
credit to the depositary (5). The same principle was followed In Astley v, 
Gurney (6), where there was an irrevocable power to sell becausej it was 
coupled with an interest. 

In India the narrower interpretation that a mutual credit must in its 
nature terminate in a debt was followed by the Calcutta High Court (7). 
The wider interpretation was, however, followed by the Madras High 
Court and the Calcutta view was e.tpressly dissented from ; and it was 
held that claims in respect of bills discounted for the insolvent before 
insolvency and dishonoured by the makers after insolvency, could be set- 
off under section 39 of the Indian Insolvency Act (8). 

This section is applicable where the mutual dealing results in a debt 
which is not only contingent but also conditional. The case of Re Daintery 
{9) is an illustration of the proposition because in that case the debt of 
£ 300 was a debt whose existence and amount were alike contingent at the 
date of the receiving order. Further, the liability to pay the & 300 
was conditional, although the report does not disclose what the 
conditions were (10). In Ellis and Co’s trustee v. Dixon-J ohnson 


M j 5 B. & A. 861. 

(2) Eberle’s Hotels Go., Jones, 18 Q. B. D. 455). 

(3) (1895)2 Q. B. 618. 

(4) 1 Moore’s P. 0. 150. 

(5) Naarogi c- The Chartered Bank of India, L. B, 3 C. P. 444. 

(6) Astley u. Gurney, L. R. 4 0. P: 714. 

(7) A. B. Miller d. The National Bank of India, 19 Cal. 146. 

(8) In the matter of 0. 1. Canthom & Go., 33 Mad. 55 : 5 I. C. 845. 

(9) (1900) 1 Q. B. 646. 

(10) Ee Daintrey supra, pages 672, 673, per Rindley, M, R, 
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(1) the facts were srmewhat unusual. A arm of stockbrokers with whom a S. 46. 
client had opened a ■speculation account covered by a deposit of securities, 
in breach of their agreement sold, during the currency of the account, a part 
of the security, and subsequently became bankrupt. The trustee, on 
discovering the true facts ,informed the client and demanded payment of 
the balance due on the account, in which credit was given for the' convert- 
ed securities at the market price ruling on the date when they had been 
sold. Payment was refused, and the trustee brought an action in which 
the credit item was taken alternatively at the market prices ruling on 
three different dates, namely, the date of the conversion, the date of the 
receiving order and the date when the conversion was brought to the 
knowledge of the client. On these facts it was held by P.O. Lawrence, J., 
that the principle under which a court of equity will restrain a mortgagee 
who has parted wrongfully with the mortgaged property from suing the 
mortgagor on his covenant is applicable where the mortgaged property 
consists of shares readily obtain,- ble on the open market and is not confined 
to a mortgage of a legal or equitable interest in land, but, that as the 
trustee in bankruptcy had been no party to the conversion, and shares 
identical with those converted which represented only a fraction, namely, 

2/l5ths, of the whole property pledged, could be bought on the market, the 
principle ought not to be inflexibly applied ; and that an account should 
be taken as between the trustee and tne client in which credit should be 
given to the latter for value of the shares taken 'at the market price ruling 
on the date immediately before that on which the master’s certificate was 
signed. 

Distinction between “mutual credit” and “mutual debt”.— The 
nature of the distinction between ‘‘mutual debts” and “mutual credits" 
is thus described by Lord Brougham, in a judgment delivered by him in 
Young V, The B •/(& of Bengal i2). “Now, although, generally speaking, 
debt and credit are correlative terms, and A giving credit to B may seem 
to imply that B is indebted to A, yet it may be admitted that the intro- 
duction of the words “mutual credit’’ extends the right of set-off to cases 
where the party receiving the credit is not a debtor in praesenti to him 
who gives the credit. Accordingly, the relation contemplated by the 
statute has been held to be established, where the debt is immediately due 
from the one party and only due on a future day from the other. It was 
so held in exparte Prescot, 1 Atk. 230, where (he mutual credit was 
constituted by simple contract debts presently due on the one side and a 
specialty debt not due on the other.” 

Mutual debt, mutual credit and mutual dealings may exist indepen- 
dently of any intention to create a right of set-off. Thus, taking an 
acceptance of the bankrupt from a third person (3) or taking an accept- 
ance of a third person by endorsement from the bankrupt (4), is giving 
credit which may be set off against a debt due to the bankrupt. 

Mutual dealings.— As the expression itself indicates, there should 
be dealings between the bankrupt and the person proving against his 
estate and that the dealings should be mutual between the parties. We 

(1) (1924) 1 (Jh. 342, affirmed by a majority of the Court of Appeal, 

Pollock, M. E,, Dis-sentiente, in (1924) 2 Oh. 451, and by the House of Lords, 
in 1® App. Cas. 489. 

(2) 1 Moore’s P. C. 160, 

(3) Hankey e. Smith, 8 T. K, 507 ; Collins « Jones, 10 B. & 0, 771; 

Bpllaud ®, Mash, 8 B. & 0. 105. 

(4) AlsaStex «. Currie, ,12 M. & W. 761. 



S. 46, shall consider the subject under separate heading'^, which are as 
follows : — 

I. ((t) What may be the subject of set-olf 
ib) What may not be the subject of set-off. 

II. (a) The debt, credit or dealing should be between the <ianie parties; 
(&) they must be due respectively m the same right; and (d exceptions 
tofthe rule that the right to set-off must be mutual ; 

What claims may be set off.— The words "mutual dealings” are 
wide enough to include every case of provable claims. In the English 
Act of 1849, there were express wotds making provable debts the subject 
of set-off. In the subsequent Acts of 1869, 1883, and 1914, there are no 
express words to that effect, yet the hw is the same (1). The words 
include case, where the person owes a debt to another, but has a 
claim against the other for unliquidated damages for breach of contract. 
The right of set-off thus extends to all claims for unliquidated damages, 
provided they are provable in insolvency (2), Thus damages for breach 
of a lessor’s covenant may be set-off against a claim for rent (3). 
Similarly damages for non-delivery of goods under a contract may be set- 
off against the price of goods already delivered under the contract (4). 
The right of proof, and consequently the right of set-off, extends not only 
to breaches of contract, but to breaches of obligations arising out of con- 
tract. Thus it has been held that unliquidated damages for fraudulent 
misrepresentation by the bankrupt on sale of goods can be the subject of 
set-off, on the ground that the claim of the trustee being for the price of 
the goods, the misrepresentation which led to their purchase was a mutual 
dealing as between the purchaser and the bankrupt vendor (5). Where 
a sale of goods upon credit was induced by the fraud of the purchaser, who 
pledged the goods with a pawnbroker, and after the purchaser had paid 
part of the price, a receiving order was made against him and the vendor 
re-took possession of the goods upon payment to the pawn broker of the 
sum advanced upon them, it was held that the vendor was entitled to set 
off the damages caused by the fraud of the bankrupt, namely, the sum 
paid to the pawnbroker to redeem the goods, against the claim of the 
plaintiff to recover tlie amount paid on account of the purchased 
price (6), 


(1) Booth*®. Hutchinson, L. R. 13 Eip .30 , /fc Mid-Kent Bkuit Factory, 
(1896) 1 Oh. 567 ; Palmer Diy, (1805) 2 Q B G18 ; /ie Daiutroy, (lOOd) 1 
Q. B. 546 ; Jfe Rushtortli, 83 L. T. 807. 


(2) Booth V. Hutchinson, ( 1874 ) 13 Eq. 30 ; Palmer v. Bay, (1893) 2 Q. B. 
618 s Jeffery u. Official Assignee of Rmgooa, A. 1. R. 192'4 Rang. Ill; 
109 1. 0. 695 : 6 Rang. 46; Krishna Chaadra B’namiok «. Pabna I)han- 
abhandar, 155 I. 0. 991 : 82 Cal. 293 : A. I. R 1933 0 d. 223. 


(3) See (2) above. 

(4) Peat Jones, (1881) 8 Q. B. D. 147. 

(5) Jack Kipping, (1882) 9 Q. B. D 113, s. c. in appeal Mersy Steel 
and Iron Co., Naylor & Oo., (1834) 9 App. Cases, 484, See also Mid- 
Kent Fruit Factory, (1896) 1 Oh. 667, 672. 

(6) Tilley Bowman, Ltd., (1910) IK. B. 746. 
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The fact that the cross-claims are of a differeat nature, as that one S» 46. 
arises on a deed and the other on a simple contract, does not matter (l)« 

Nor is it material that the one claim is legal and the other equitable 
or that the one debt is secured and the other unsecured (2). In the case of 
a set-off of a secured debt the effect of set-off is equivalent pro tanto to pay- 
ment, so that if the amount of set-off be equal to the debt for which the 
security was given, the debt being put an end to, the security would also be 
put an end to (3). The circumstance that the creditor has collateral 
security for a debt due to him from the bankrupt does not destroy his right 
of set-off (4), 

What claims may not be set off.— Money given for a specific 
purpose which has not been carried out cannot be set off. Thus, where a 
man gave his solicitor money for future costs, which, by reason of bankruptcy 
supervening, never became payable, it was held that such money could not 
be set off by the solicitor against a debt for costs previously incurred (5). 

If a balance remains after satisfying the purpose for which the money was 
paid, such balance cannot be set off unless it can be shown that there was 
consent to its remaining in the bands of the payee (6). Where an insolvent 
company made a payment to a director which was set aside as a fraudulent 
preference at the instigation of the liquidator it was held that the director 
must repay in full without deducting a judgment-debt due to him by the 
company before the liquidation (7). In another case, in October, 1908, a 
debtor holding debenture stocks in the petitioning creditor company claimed 
to be entitled to set this ofi against the petitioning creditor’s debt. In 
November following, but before the petition was disposed of, a receiver 
was appointed on behalf of another creditor of the debtor’s interest in the 
debenture stock. It was held that an essential change was effected by the 
appointment of the receiver, that thenceforward there were no mutual credits 
between the petitioning creditors and the debtor, and though the effect of 
adjudication in bankruptcy would be to defeat the title of the receiver and 
give a title to the trustee, that would not suffice to bring section 38 of the 
Act of 1883, (corresponding to this section) into force, and consequently 
the petitioning creditors were entitled to a receiving order (8). Costs 
given in bankruptcy can only be set off against other bankruptcy costs. 

Where a debtor had been ordered to pay to the cr^itor the costs of an 
unsuccessful applicatioa to set aside the bankruptcy notice, and the credit- 
or included those costs as part of the petitioning debt, and the petition was 
dismissed with costs, the creditor was not allowed to set off the latter costs 
against those which the debtor had been ordered to pay (9). 

Debts, Credits, and dealings must be between the same parties.*— 

In order that there may be mutuality it is necessary that the dealings must 
be between the same parties. Thus a joint debt cannot be set off against 
a separate debt, nor a separate debt against a joint debt, nor a debt due 
from three partners against a debt due to two of them, or the like (10). The 


(1) Exp. Law, Do Gex, 878. 

( 2 ) llathieson’s Trustee v. Burrup, Maihiesoa & Co., (1927) 1 Ch. 5t)2. 
i3) Wxp. Barnett, L. R. 9 Ch. 298. 

( 4 ) McKinnon a Armstrong, 2 A. C. 581. 

(5 Ee Pollitt, (1898) 1 Q. B. 455. 

(6) Me Mid-Kent fruit l^actory, (1896) 1 Oh. 567. 

(7) Me A Debtor, (1927) 1 Ch. 410. 

(8) Me A Debtor, (1909) 1. K. B. 430. 

(9) Me A Debtor, (1907) 2. K. B. 896. 

(10) Mxp* Boss, Buck. 125 ; Staniforth 0 . f elloWes, 1 Marshall. 184 ; Mxp. 
" , Twogooti 11 V es. 517. 
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S* 46 * dealings of a person on deposit account and on a promissory note executed 
by him jointly with another are of a different character and so cannot come 
within the term mutual dealings’ (1). Similarly, moneys due by a bank 
under liquidation under the joint account cannot be set off against dues due 
under a personal account (2). A debtor of a firm* whose affairs were being 
liquidated by arrangement under the Act of 1869, was held not to be 
entitled to set off against his debt to the firm debts due to him from the 
separate members of the firm, in the absence of any agreement making the 
firm liable for them (3). So, where one of several co-debtors became bank- 
rupt and an action was brought against them to recover the joint debt, it 
was held that the mutual credit clause did not enable them to plead as a 
set-ofi a cross-debt due from the plaintiff before such bankruptcy (4). 

Debts must be in the same right**— Debts cannot be set-off unless 
they are due to and from the same persons in the same right (5), Thus a 
debt due to an executor qua executor cannot be set off against a debt due 
from him in his own right (6) ; nor can a debt due to a wife dum sola be 
set off against a debt due from the husband (7). A debt due to or from the 
trustee in bankruptcy, and arising after the bankruptcy in re-management 
of the estate, cannot be set off against a debt due from or to the bankruptcy 

(8). And the rule extends even to cases where the trustee claims in respect 
of a debt arising after the bankruptcy on a contract made by the bankrupt 
before his bankruptcy (9). It shall not, however, apply where the set-off is 
claimed in respect of the same contract as that on which the debt arose after 
bankruptcy, which the trustee is seeking to enforce (10)* If a payment is 
made by a husband to his wife before insolvency, and the transaction is set 
aside as a voluntary settlement, and the official assignee claims the amount 
from the wife, the wife cannot set off a debt due to her from her husband 
against the claim of the official assignee. The reason for this is that the 
amount is payable to the official assignee not because it was a debt due to 
the insolvent but because it was payable to the official assignee qua official 
assignee on the setting aside of the transaction (11), 

The general rule that the debts must be due in the same right is 
subject to certain exceptions* One exception is that a set-off of claims 
arising in different rights will be allowed where the person claiming the 
benefit can show sofne equitable ground for being protected against the 
legal demand (12). Thus where proof is made against the estate of a 
defaulting trustee who is also beneficially entitled to part of the trust fund 

(1) Trimbak Gangadbar t\ Ramchandra Trimbak, 63 L G* 906 : 45 Bom. 
1219 : 23 B, L, R 537 : A. I. R. 1921 Bom, 66. 

(2) Alliance Bank of Simian, Mohan Lai, lOl L 0. 762 ; 8 Lahore 105 : 
28 P. L. R. 427 : A. L R. 1927 Lahore 228. 

(3) Tyso u. Pettitt, 40 L. T. 132. Compare Re Pennington & Owen, Ltd,, 
1925 Oh. 825. 

f4) New Quebrada Co. a Carr, L. % 4 C. P. 66L 

(5) West o. Prvce, 2 Bing 455 ; Groome t). Mealey, 2 Bing N. (1 138* 

(6) Bishop u* Church, (1748) 3 Atk* 691 : 26 E, R. 1197. 

m Exp. Blagden, 2 Rose M9. 

(8] West u. Pryce, 2 Bing. 455 ; Alloway u. Steere, 10 Q. B. D. 22. 

(9) luce Hall Rolling Mills Go. Douglas Forge Go., (1882) 8 Q. B, D. 
179* 

(10) William’s Bankruptcy Practice, page 182, 14tfa. Edition; see also 
Madgles v. Dixon, 3 H. L, 0. 7C2. 

(11) Lister «. Hooson, (1908) 1 E. B. 174. 

(12) Middleton ft Pollock, L E. 20 Bq. 29. 
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for the amotmt of the fund which nas come to his hands, the amount of the 

bankrupts beneficialinterest must be set ofF and deducted fiom the proof 

(i). It is sufficient that the debts may be due in equity in the c:ame right 
though they may not be legally so. Where a bankrupt stopped'' payment^ 
and the trustee brought an action against a customer to recover the amount 
for which his account was overdrawn, the customer was allowed to set off 
a sum due to him on an account which he had owed to him as executor 
but to which, as residuary legatee, he was beneficially as well as legally 
entitled, since, although all the charges on the residuary estate were not 
satisfied, he had, as executor, m hi^ possession ample funds out of which 
to satisfy them (2). So where the trustee in a bankruptcy, which was 
afterwards annulled, had paid a sum of money, the proceeds of the 
sale of the bankrupt’s estate, into a bank to his account as such 
trustee and the partners m the bank into which the money 
was so paid afterwards but, before annulment, became bankrupts, it 
was held iu an action by the trustee in the bankruptcy of the partners 
against the person whose bankruptcy had been annulled for a sum due 
from him to the bank, that the defendent was entitled to set off against the 
claim of the trustee the amount which had been paid into the bank by the 
trustee hi the annulled bankruptcy of the defendent (3), Where, however, 
a brother and sister kepi an executorship account in their joint names with 
a bank w here the brother, who was residuary legatee, kept a private ac- 
count, and there were outstanding claims for which the executors 
were jointly liable, and the bankers failed, and at that the time 
of filing the petition the piivate account was overdrawn, but the joint 
account had a balance to its credit, it was held that the two accounts could 
not be set off against each other. There the law was laid doi’vn by Brett, 
L. ]., in the following words 

‘‘The acco’uit standing in the names of the brother and sister, the 
case could not have been brought within the rule of equitable set-off or 
mutual credit, unless the brother was so much the person solely beneficial- 
ly interested that the court of equity, with ut any terms or any further 
inquiry, would have obliged the sister to transfer the account into her 
brother’s name alone ’’ (4). 

Another exception is where a factor sells goods in his own name for 
an undisclosed principal In such a case the buyer, in the event of the 
factor s insolvency before the goods are paid for, may set off a debt due to 
him from the factor personally against the principal’s claim for the price of 
the goods, as if the factors were the principals. Thus brokers on a commis- 
sion del credere, effecting the p^olicies in their own names as apparent 
principals, were allowed to set off premiums due to the underwriters of such 
policies, against unpaid losses due from the underwriters (5). The buyer, 
however, in order to obtain the benefit of the set-off must, in making the 
contract, have been induced by the conduct of the principal to believe, and 
must in fact have believed, that the agent was selling on his own account 
(6). On the same principle a debt due to an agent on a contract, on behalf 


(1) Ex/h Turner, 2 Beil & (h 027 ; Me Ohapinan, 4 Mor lUO. 

(2) Bailey finch, L. R, 7 Q. B. 84. 

(8) Bailey Johnson, B. E. 7 JBx. 263. 

(4:) Ex^ Morier, 12 Ch. D. 491. 

6} Foster v. liasoa, 2 M. & «■ 112; Gumming n. Forrester, 

(6) 0i!0&e Esiieiby, 12 A. 0. 271. 


1 M. & S. 494 


. 46 . 
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46* ^ concealed principals may be s?t"Oft by him against a debt due from 

him in his own person ; for in such a case the agent is himself a contract- 
ing party, and liable personally on the contract, although the principal may 
also be liable, when discovered, and, as the agent suffers the disadvantage, 
he is entitled to the benefit of his privity of contract with the bankrupt {!}. 
In the bankruptcy of the buyer the trustee m bankruptcy can set off a 
claim of the bankrupt against the factor against the debt of the undisclosed 
vendor. It is immaterial that the factor, in dealing in his own name, 
acts contrary to his principars express instructions (2). Oa the 
same equitable principles a debtor will be allowed ^ to set up 

against the claims of an assignee of a debt claims of his against an 
assignor under the contract out of which the debt arose, and that 
even though the claim so sought to be set up had not ripened into a 
debt at the time of the assignment (3). 

Exception to the rule that the right to set-off must be mutuaL 
Generally a claim, which is capable of being set off by one side, will 
afford a mutual credit, against which the other side could, if necessary, 
set off its provable claims* In other words, claims must generally be 
within the mutual credit clause for both debtor and creditor, or for 
neither ; and a claim cannot both be and not be subject to the mutual 
credit clause. There is, however, one exception to this rule and it arises 
from the rule that a man should not take advantage of his own wrong. 
A depositary without power of sale cannot, if he wrongfully sells, treat 
the pawnor's right to recover damages for the breach of trust as a 
credit by the pawnor to him, for he cannot take advantage of his 
own wrong ; but the pawnor might, nevertheless, set off the damages 
to which he might be entitled for the breach of trust against a credit 
given to him by a depositary, since, if he chooses, he may waive the 
the tort (4). 

Agreement to exclude the section —No agreement can prevail so 
as to exclude the operation of the section The effect of the mutual 
credit section is the result of a special statutory enactment, which cannot 
be overridden by the consent of the parties (5). 

Meaning of ' ‘due'*. — ^The word *due’ in section 46 fmeans legally 
recoverable and not ‘’Justly due/' Hence the official receiver has no 
right to set off against a creditor’s claim a time-barred claim of the 
insolvent against the creditor (6). 

Set-off for costs*- Untaxed costs, though provable in insolvency, can-' 
not be the subject of set-off against costs in another court, and though the 
parties to the proceedings may be the same* If a set-off were allowed# 


(1) Lee a Bullen, 27 L. J. Q. B. 161 ; Koster v, Eason, 2 112 ; 

Cimming v. Forrester, 1 S. 491 (In these cases brokers, ou a commission 
id credere, effecting policies in their own names as apparent principals, 
Were allowed to set*off premiums, due to the underwriters on such policies, 
against unpaid losses due from the tinderwritersd 
(a) S^p Dixon, 4 Ch, D* 138- 

u3H*L.a70a. 

2 M. D. & D, 66. 

Oh. D. 350, omnion of Baoop, C, X ; Barnett, 

Beiborne, L. C* 

liyar n* Official Eeceiver of SUih Malabar, A. L B* 

Ip* f 


mangles v, iJixon 
(4) Fxp. Eyre, 1841, 
(o) JSxp. Fletcher, 6 
L. E* 9 Ch. 293, per Lord 
(6) Gopala Krishna i 
1930 Mad* 998: 128 L 0*8 
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no debtor could get a sohcitot to act for him in insolvency proceedings S 47 

because to allow the set-ofl is to defeat the solicitor’s lien for costs! 

Thus if a judgment-creditor presents an insolvency petition against 
the debtor, and the petition is dismissed with costs, the judgment cannot 
be set oft against the costs of the petition (1), but the costs of proceed- 
ings in the insolvency court can be set off against costs of other pro- 
ceedings in the same court (2). 

Effect of notice of presentation of petition —See commentary 

under heading Analogous Law.’ 

Set*off IE case of companies in liquidation, — See conmuentary 
under heading Analogous Law.” 

Miseellaneoiis — The bankruptcy rules of set-off have been held 
to apply to the administration of the estate of a deceased insolvent (3). 


47. (1) Wiioro a secured creditor realises his 
security, he may prove for the balance 
due to him, after deducting the net 

amount realised. 


Secured creditors. 


(2) Where a secured creditor relinquishes his 
security for the general benefit of the creditors, he 
may prove for his whole debt. 

(3) Where a secured-oreditor does not either 
realise or relinquish his security, he shall, before 
being entitled to have his debt entered in the schedule, 
state in his proof the particulars of his security, 
and the value at which he assesses it, and shall be 
entitled to receive a dividend only in respect of the 
balance due to him after deducting the value so 
assessed. 


(4) Where a security is so valued, the Court may 
at any time before realisation redeem it on payment 
to the creditor of the assessed value. 

(5) Where a creditor, after having valued his 
security, sub.sequently realises it, the net amount 
realized shall be substituted for the amount of any 
valuation previously made by the creditor, and shall 
be treated in all respects as an amended valuation 
made by the creditor. 

(6) Where a secured creditor does not comply with 
the provisions of this section, he shall be excluded from 
all share in any dividend. 


(1) Exp. Griffin, (IW) 14 Oh. G. 37 ; Be Drummond, (1909) 2 K. B, 
Be Bassett, (1896) I Q. B. 219. 

(2 m A Debtor, (1907) 2 K. B. 896. 

1 (ij Watfciris c. iiindsay, 57 L. J. Q. B. 363. 
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History— The section reproduces word by word ‘section 31 of the 
Act III of 1907. 

Analogous law, “The rules of proof ■ by _ secured creditors in 
the Presidency-towns Insolvency Act are to be foam! in Schedule 2, 
rules 9 to 18. ' Under the English law the corresponding piovision.s are 
Schedule 2, Rules 9 to 16 of the Act of 1883, and Schedule 2, Rules 10 
to 18 of the Act of 1914. The provisions of the Presidei'cy-towns 
Insolvency Act are almost the same as those under the English Acts, 
except that in the former Act, a special procedure for inquiry into 
mortgages is provided in Rule 18 of the second Schcdiih Desidcs the 
provisions of the Provincial Insolvency Act, those Acts runtain the 
following additional rules 

R. 12 (2), P-t. I- A. If the official assignee is dis-Batisfied with 
the value at which a security is assessed, he may require that the 
property comprised in any security so valued bo off'red for sale at such 
times and on such terms and conditions as may be agreed on between 
the creditor and the official assignee, or as, in default of agreement, the 
Court may direct. If the sale is by public auction, the creditor, or the 
official assignee on behalf of the estate, nny bid or purchase : 

Provided that the creditor may at any time, by notice in writing, 
require the official assignee to elect whether he will or will not exercise 
his power of redeeming the security or requiring it to be realised, and if 
the official assignee does not, within six months after receiving the 
notice, S'gaify in writing to the creditor his election to exercise the 
power, be snail not be entitled to exercise it; and the equity of redemp- 
tion, or any other interest in the property comprised in the security 
which is vested in the official assignee, shall vest in the creditor, and 
the amount of his debt shall be reduced by the amount at which the 
security has been valued (1). 

Rule 13, P-t. I. A. Where a creditor has so valued his security, he 
may at any time amend the valuation and proof on showing to the 
satisfaction of the official assignee, or the Court, that the valuation 
and proof were made bona file on a mistaken estimate, or that the 
security has diminished^r increased in value since its previous valuation; 
but every such amendment shall be made at the cost of the creditor, 
and upon such terms as the Court shall order, unless the official 
assignee shall allow the amendment without application to the 
Court (2). 

Rule 14, P-t. I. A. Where a valuation has been amended in 
accordance with the foregoing rule, the creditor shall forthwith repay 
any surplus dividend which he has received in excess of that to 
which be would have been entitled on the amended valuation, or, as the 
case may be, shall be entitled to be paid out of any money for the 
time being available for dividend, a ly dividend or share of dividend which 
he has failed to receive by reason of the inaccuracy of the original valuation, 
before that money is made applicable to the payment of any future 
dividend, but he shall not be entitled to disturb the distribution of any 
dividend declared before the date of the amendment (3). 


(1) Sell. II, R. 12, B.A , 1883 ; Soh. II, R. 13, B. A. 1914 
(21 Sch. II, R. 12, B. A., 1833 ! Sob. II, R. 14, B. A., 1014 
(3) Sob. II, R. 14, B. A., 1883 ; Scb. II, R, K , 
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Rule 17j P«t« I. A. Subject to the provisions of rule 12, a creditor 
shall in no case receive more than sixteen annas in the rupee and 
interest as provided by this Act (1). 

Rule 18, P-t. I. A. Upon appHcition by any person claiming to 
be a mortgagee of any part of the insolvent's real or leasehold estate 
and whether such mortgage is by deed or otherwise, and whether the 

same is of a legal or equitable nature, or upon application by the 

official assignee with the consent of such person claiming to be a mortgagee 
as aforesaid, the Court shall proceed to inquire whether such person is such 
mortgagee, and for what consideration and under what circumstances ; 
and if it is found tint such person is such mortgagee, and if no sufficient 
objection appears to the title of such person to the sum ciaimed by 
him under such mortgage, the Court shall direct such accounts and 
inquiries to be taken as may be necessary for ascertaining the 

principal, interest and costs due upon such mortgage, and of the 

rents and profits, or dividends, interest or other proceeds received by such 
person or by any other person by his order or for his use in case he has 
been in possession of the property over which the mortgage extends, or 
any part thereof, and the Court, if satisfied that there ought to be a sale, 
shall direct notice to be given in such newspapers as the Court thinks fit, 
when and where, and by whom and in what way the said premises or 
property, or the interest therein so mortgaged, are to be sold, and that 
such sale be mide accordingly, and that the official assignee (unless it 
is otherwise ordered) shall have the conduct of such sale ; but it shall 
not be imperative on any such mortgagee to m ike such application. At 
any such sale, the mortgagee may bid and purchase. 

We shall see below as to which of the above quoted rules are 
applicable in principle to matters arising under the Provincial Insolvency 
Act 

Rights of secured creditors generally, and official receiver s 
rights in respect of mortgage property. --“It is provided by section 28, 
sub’Section 6 that an order of adjudication shall not affect the power of 
a secured creditor to realise or otherwise deal with his security. A 
secured creditor stands outside the bankruptcy (2). He can ignore the 
bankruptcy proceedings altogether and proceed to realise or deal with his 
security as if there had been no bankruptcy, ^ He may rely on bis 
security, or, as it is said, ‘'sit upon his securities'' (3), for the payment 
of his debt. What vests in the official assignee or receiver is the right, 
title or interest of the insolvent which is left after the rights of the 
secured creditor have been allowed f it. The receiver cannot deal with 
the property of the insolvent, which is subject to a mortgage, charge or 
lien, by ignoring such encumbrance. The matter has been considered 
in detail under section 28 (6). See commentary under that section. 

Who is a secured creditor ? — The expression ‘secured creditor’ has 
been defined in section 2 (1) (e) as meaning a person holding a mortgage, 
charge or lien on the property of the debtor or any part thereof, as a 
security for a debt due to him from the debtor. We have noticed cases 
where a creditor is a secured creditor under that section and section 28, 


1) Sch. II, R. 16, B. A, 1883 ; ScL H, E* 18, B' f ^ 

(2) White Simmons, (1871) L. E. 6 Oh. App. 56o, 557. 

(3) Be Savin, (1872) L E. 7 Oh. App. TBO, 763 ; Hans Official 

Liquidator, (1929) 51 All. 695 : 119 t 0. 273 : A I E. 1929 All. 3o3. 
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47. sub section (6). Here may also be given some instances where a 
person has been held to be a secured creditor. 

(a) An agreement was entered into between the appellant (credi- 
tor) and respondents (debtors) whereby in coii'ideration of the amount 
advanced by the appellant, the debtors appointed him sole agent for the 
sale of all the books already published by them or to be published there- 
after which were to be made over to the appellant at once or immediately 
after publication. The appellant was to give a certain percentage on the 
proceeds of the books and the balance was to be paid to the credit of the 
joint loan account of the debtors, Held, that the intention was to confer 
a security upon the appellant who was therefore a secured creditor (l). 

\b) P obtained a decree for money against E in the court of the 
Munsiff. He executed the decree and attached certain movable property 
of the judgment-debtor Subsequently B brought a suit against E m the 
court of subordinate judge and obtained an order for attachment before 
judgment of a portion of the same property which F had attached. In 
B’s suit an ex-parts decree was passed against E. B asked for action 
being taken under S. 63, C. P. C. After putting his decree into execution, 
he consented to the sale being held by the Munsiff in execution of the 
decree and the assets being remitted to the court of the subordinate judge 
for rateable distribution. This was done. E then applied to have the ex- 
parte decree set aside. The order was passed under O. 9, r. 13, C P. C., 
setting it aside, which made a portion of the money realised by the sale, 
security for the satisfaction of the decree which might ultimately be 
passed. E then applied to be adjudicated an insolvent and the District 
Judge stopped the payment of the money for which P had applied. P and 
B then applied to the insolvency court for payment of their money. Their 
applications were rejected. It was held that B was a secured creditor, 
the money set apart for him as a condition precedent to the setting aside 
of the ex-parts decree being a security to him which he might draw out 
and appropriate to his own use (2), 

(c) An unpaid vendor of immoveable property has only an equitable 
right under section 55 (4) (h) of the Transfer of Property Act to recover 
the purchase money from the property that he has sold, and does not 
obtain the status of a secured creditor of the vendee until his right is 
declared by a decree of court (3), 

(d) A person who was carrying on business in the sale of goods want- 
ed money’for that purpose and he entered into an agreement with another 
that the latter was to advance money for purchase of goods and, as and 
when the goods were sold, the relizations were to be paid to the creditor’s 
account in his bank. The debtor became an insolvent. It was held that 
the agreement did not create any right of property in either the goods 
or the proceeds of the sale of the goods amounting to an equitable assign- 
ment such as would be binding on the trustee in bankruptcy (4). 


(1) Allahabad Trading and Banking Corporation o. Chulam Muhammad, 
37 All. 383 ; 29 I. 0. 263 : A. I. R. 1915 All. 279. 

M Parsotamidas n. David, 13A. L. J.SaS; 391.0.729: A. I R. 1915 

Ail. 406. 

(3) Mokhshagunam Subramania v. S. B. Eamkriska, A, I. B. 1922 Mad* 

335 : 70 1. 0. 3o7, * 

(4) Palmer ®. Carey, 96 L. J, P. Oi. 146 1 1926 , 

5 •! . 
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(e) A co-operative bank has a statutory lien on the shares held by 
its members (l ). 

Scope — •Section 28(6) saves the right of a secured creditor and 
makes his remedy mdependent of the insolvency proceedings, howeverg 
the secured creditor wants to come in and participate in insolvency pro- 
ceedings, he can do so on the terms laid down in the section. Thus the 
following courses are open to a secured creditor : — 

L He may rely on a security and not prove. 

2 . He may realise his security and then prove for the balance 
(sub-section 1). 

3, He may surrender his security and prove for the whole debt 
(sub-section 2). 

4* He may state in his proof the particulars of his security, the 
date when it was given, and the value at which he assesses it, if it be over 
property of the debtor ; and in this case he will be entitled to receive 
dividend on the balance after deducting the assessed value of the securi' 
ty (2). 

If he does not comply w ith the terms of the section, he shall, by 
virtue of sub-section (6), be ex eluded from all share m any dividend. 

Sub-section (1); proving for the balance,— The secured creditor 
may realise his security by the exercise of a private right of sale* if it 
exists, or by bringing a suit. In either case, if there is a balance left 
still due to him after deducting the net amount realised, he may prove 
for that balance in insolvency. He need not obtain a personal decree 
under 0. 34, r, 6, C. P. C., before he proves in insolvency (3). The right 
to prove exists even though the creditor’s right to relief under O. 34, r. 6, 
C. P. C., is barted by limitation, provided the debt was alive and not 
barred by time when the order adjudging the debtor an insolvent was 
made (4). Even if his application for a decree under that rule is refused, 
it is still open to him under the special remedy provided by section 47 to 
prove for the balance (5). The fact that the secured creditor got his 
name removed from the list of scheduled creditors and proceeded to realise 
his security will not debar him of the statutory i^ight to piove for the 
balance due to him in the insolvency proceedings (6). 

In proving for the balance, the position of the secured creditor is 
exactly the same as that of any other ordinary creditor. The balance for 
which proof can be made is arrived at by reducing the proceeds of sale 
from the amount due for principal and interest calculated at the agreed 
rate upto the date of the order of adjudication, and costs. No proof can 
be made for interest accruing after the order of adjudication. For detailed 
commentary see the heading “Rule as to interest on mortgages” under 
section 48. The contrary proposition, L e., that interest due after date of 
adjudication is not to be excluded from the balance which is allowed to be 


(1) Kalla Gella, lu re, loO I- C. 274 : A- I. R. 1933 bind 3 d5. 

( 2 ) Sant Prasad Singh t?. Bheodat Singh, 77 I 0. 589 : 2 Patna 724 : 
A. L R. 1924 Patna 259 ; Onion Bank of Bijapore v. Bhim Eao Sri Nivas 
Rao, 119 1. 0. 189 : A. 1 E. 1929 Bom. 258. 

(3) Babu Lai Sahu v. Krishna Prasad, 85 L 0* 543 : 4 Paina 128 ; 
A. L B. 1925 Patna 438. 

(4) Babu Lai Sahu t?. Krishna Prasad mpm. ^ ^ 

(5) Sharf-UK-Zaman Hunter, 121 1. C. 903 : A. L E. 1930 Oudh 20. 
i$) pabu Lai Sahu m Krishna Prasad mpra. 


S. 47 
(lb 



432 


StJBRENDER OF SECURITY. 


S. 47 
2) {31 


proved under section 47 (1) was laid down in an Oiidh case, which seems 
to be of doubtful validity (1). 

The word realise here has the same meaning as it has in section 28, 
sub-section (6) ; for that see commentary under that sub-section. 

Proving for the whole debt on surrencier of security,— The second 
course open to a secured creditor is to surrender or relinquish a security 
for the genera! benefit of the creditors, in which case he may prove for his 
whole debt. His position then becomes that of an unsecured creditor The 
surrender of the security may be expressly done or it may be inferred from 
the conduct of the creditor. Both the English Act and the Presidency- 
towns Insolvency Act contain express provisions to the effect that if a 
creditor puts in a proof for his whole debt, then he is deemed to surrender 
his security, unless he can show that his action was due to inadvertence. 
The provision is to be found in Schedule 1, rule 10 of the Act of 1883, 
in the corresponding consolidating Bankruptcy Act of later years and 
rule 11, of Schedule 1, P-t. L A. These provisions are not reproduced 
in the Provincial Insolvency Act but relinquishment of security will be 
inferred where the conduct of the insolvent is such as to lead to that 
conclusion. Thus where the secured creditor not only gave a proof for 
the whole debt but actually received a dividend on the whole debt, the 
correct view to take was that by his conduct the creditor must be taken 
to have relinquished his security, because, unless he did so, he had no 
right to take the step, which he did of proving, and still less had he any 
right whatever to receive the dividend, which he did receive (2). Simi- 
larly where certain solicitors, who had a lien for costs, handed over their 
security to a purchaser, they were refused leave to amend their proof (3), 

The effect of a first mortgagee giving up a security is simply to put 
the trustee in his place, and not to accelerate the rights of subsequent 
mortgagees (4). If the bankruptcy was subsequently annulled, the creditor 
should be entitled to have the security returned to him, although the 
debtors were adjudicated bankrupt on some other petition (5), Until a 
secured creditor has valued or realized his security, he has no debt prov- 
able in respect of which the trustee, having notice of the debt, is bound 
to make a reserve on declaring a dividend (6), There the trustee gave 
notice to the creditor tS estimate the value of the security within fourteen 
days ; the creditor failed to comply, and whereupon his proof, in which 
he mentioned but did not value his securities, was rejected, and a dividend 
declared and paid. 

Sub-section (3); assessment of value of security.— Where the 
secured creditor does not either realise or relinquish bis security a third 
course is open to him in that he may assess the value of his security in 


(1) HharE-uz-Zctraan n. H. Hunter, 121 1. 0. 903 : A. L R, 1930 Oudh 20. 

(2) Union Bank of Bijapur n, Bhimrao Shri Nivas Eao, A. L E. 1929 
Bom. 258 : 119 I. G. 189 ; Btammers n. Elliott, (1868) 3 Cln 195 ; 37 L. J. Gh. 
353 : 16 W. R. 469 (where m executor who had proved a debt in the 
bankruptcy and received a dividend was held to have abandoned his right 
of retainer) ; Padam Parshad t?. firm Mittar Sain Gaaeshi Lai, A. L E. 1936 
Lah. 690 : 164 t 0. 540, 

(3) In Me Safety Explosives, Ltd., (1904) 1 Oh. 226. 

(4) Cracknall v. Jansen, 6 Gin L* 7^^ 

(5j Mtp, Iforris, 14 L. T- 606. 

(6) Mp. Good, 14 Gh. D. 82. 
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his proof and prove for the balance. It is, however, a necessary obligation 
on the creditor that he must assess the security. Unless be does it, his 
proof is liable to be rejected and he shall be excluded from all share in 
any dividend. It is, however, not necessary for the creditor to assess all 
the securities which he may have for the debt but only those which are 
over the property of the debtor, We proceed to consider those securities 
in the next paragraph. 

^ What seciirilies must be valued, — The definition of the expression 
secured creditor/ as given in section 2, runs as follows : — 

**Secured creditor means a person holding a mortgage, charge or 
lien on the property of the debtor or any part thereof, as a security for a 
debt due to him from the debtor/* The important words to be noted in 
this connection in the above definition are ‘‘the property of the debtor/^ 
The question sometimes arises as to what securities can properly be said to 
be securities on the property of the debtor. Securities over the property of a 
stranger merely do not fail within this description (l). The principle was 
explained by Jessel, M. R., in Exp, West Riding Union Banking Company 

(2) thus : — 

“The principles of the bankruptcy law are plain enough. A man 
is not allowed to prove against a bankruptcy estate and to retain a security 
which, if given up, would go to augment the estate against which he 
proves.'^ 

In an administration under bankruptcy, the joint and separate 
estates are considered as distinct estates ; and accordingly it has been held 
that a bank creditor having a security upon the separate estate is entitled to 
prove against the joint estate without giving up his security, on the ground 
that it is a different estate. That a joint creditor having security over the 
separate estate need not value his security in the bankruptcy of the joint 
estate was also held in the undermentioned English cases (3), 
Conversely, a separate creditor holding security over the joint estate has 
not to value that security in the administration of the separate estate (4)* 
A firm in Charleston applied to a firm in Liverpool to raise funds for the 
purchase of cotton in America for sale in England, and the Liverpool firm 
asked for an advance from the bank for the purpose. The Charleston 
firm drew upon an American branch of the bank for the amount of the 
purchase money for the cotton, which was consigned to the Liverpool firm, 
who accepted the bills drawn upon them by the Charleston firm, and these 
together with the bills of lading were endorsed to the bank as security for 
their advance. Both firms became bankrupt. It was held that the trans* 
action being a joint one, the bank could prove against the estate of the 
Liverpool firm, for the full amount of advance, without giving up that 
security (5) The security may be allocated to such part, if any, of the debt 
as is not provable (6). The shares standing in the name of the wife of 
an insolvent are prima facie her property and a lien over the property of 
a stranger is in no sense a lien over the property of a debtor so as to attract 


(1) Kalla Gelia, In re, lc(J L 0. 274 : A. L R. 1933 Bind 355. 

(2} l9Ch.I). 105. ^ ^ n rn, . o. 

(3) Exp. Peacock, 2 GL & J. 27 ; Exp. Bowden, 1 D, & Ch. 135. Also 
see Plummer and Wilson, 1 Phil. 56. 

(4) Exp. Shepherd, 2 M. TX & B. 204 ; lie Plummer & Wilson, 1 Phil. 
m ; Re Button, Massey & Co., (1924) 2 Ch. 19L 

(5) Exp. English & American Bank, L. R* 4 Ch. 49. 

m) Sxp, Hunter, ‘6 Ves. 94 ; Exp. Glyn, 1 M* I). & D. 25 ; Re I ox and 
Jacobs, 10 Mor. 295. 
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the applicability of the rules pertaining to proof of claims by secured 
creditors. A bank, therefore, which holds a lien on shares in the name of 
the insolvent’s wife is not bound to value or surrender the shares (1). 

Lumping of securities. — secured creditor to whom several debts 
are due and who holds separate securities for them may lump together his 
debts and securities (2). Where, however, the debts are distinct in sub- 
stance, with different securities and rights against a third party, the trustee 
should insist that the creditor distinguishes the different debts and securi- 
ties and values them separately (3) ; and in all cases the trustee may require 
any security to be seperately valued (4), but the trustee has no power to 
compel a mortgagee to put a separate value upon each of several parcels 
which form one security (5), 

The lumping of securities will not, however, give the secured credi* 
tor a right which he would not have in the absence of such lumping. Thus 
the trustee shall not, by allowing the mortgagee to lump together different 
securities at an aggregate assessed value, confer on him a right of con- 
solidation which he did not possess before the bankruptcy, so as to take 
away from the unsecured creditor and confer upon a secured creditor part 
of the bankrupt’s property to which the secured creditor is not entitled (6). 
A creditor is entitled in making the valuation to deduct costs reasonably 
incurred by him in protecting or upholding the security (7). 

Sofa section (41 ; redemption of security.— Where a security is 
valued under the preceding sub-section, the court may at any time redeem 
it on payment to the creditor of the assessed value. Where the petitioning 
creditor is a secured creditor and has valued his security for the purpose 
of the petition, the the court will not, at the hearing of the petition, inquire 
into its correctness, unless the estimate is plainly a sham. He will not be 
allowed to depart from his estimate, and it is doubtful whether he can 
amend his estimate of the value even in the case of a mistake {8). The 
right to redeem the security of a petitioning secured creditor, however, 
arises only if he comes in to prove. 

The sub-section corresponds to schedule 2, rule 12, P-t, LA., and 
schedule 2, rule 13, B. A., 1914. In those rules the trustee has been 
given the power to bring^a security to sale under certain circumstances, 
and the creditor has been given the power to put the trustee to elect 
whether he will or will not excercise his power of redeeming the security, 
and in default of the trustee intimating the creditor about his intention to 
redeem the security, the security is foreclosed. The absence of these rules 
in the Provincial Insolvency Act means that the court or the secured credit 
tors in the mofussil do not have those powers. 

Subsection (5} ; amendment of valuation. — The only case in which 
the creditor has been given an express power to amend his estimate of the 
value of his security is when he realises it after such Valuation. After the 
realisation of the security, the net amount so realised is to be substituted 


(1) Kalla (tela, re, 150 I. 0. 274 : A. I. E. 1933 Sind 355. 

(2) Me. Smith & Logan, 2 Mans. 70. 

(3) Me. Morris, (1389) 1 Oh. 485. 

(4) Me Smith & Logan mpra.^ 

(5) Me Pearce^s Trusts (No 1), (1909) 2 Ch. 492. 

(6) Me Pearce’s Trusts (No l) supm, 

(7) Mxj). Oarr, 11 Ch. D. 620. 

(8) Be Vanfcon, (1890) 2 <5. B. 549 ; Button, B. 803. 
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for the estimate of the amount and the rights of the creditor shall be S. 48. 
treated in all respects by reference to the valuation so amended. 

The present sub-section corresponds to schedul'^^ 2, rule 15, P4. I, A., 
and schedule 2, rule 16, B. A., 1914. In those Acts, as we have seen, there 
are rules 14 and 15, B. A , 1914, and rules 13, 14, schedule 11, P-t. L A. 

They provide for the amendment of the valuation m other cases also and 
provide for the consequences of such amendment. These rules are not 
to be found in the Provincial Insolvency Act but they will apply, it seems, 
to cases under the Act (1). For amendment of valuation see the under- 
mentioned cases (2). 

Sub-section (6). —A secured creditor, as already noted, generally 
remains unaffected by insolvency proceedings. He is, however, permitted 
to prove for his debt on the conditions laid down in section 47, sub- 
sections (l) to (5). If he does not comply with those conditions, the 
result is that he is excluded from all share in any dividend (3), 

In a way he is penalised for non-compliance with the provisions 
of the section and he is to look to his security alone for the realization 
of his debt. If his security is insufficient to p^y his debt, and, at the 
same time, he does not prove in insolvency, he suffers. The provisions 
of this section must be strictly complied with before a secured creditor 
is entitled to a dividend in the insolvency proceedings C4). 

Miscellaneous. — Where it has been found as a fact by the court 
that a secured creditor has relinquished his security for the general body 
of creditors and he has not appealed against it, the matter is res judicata 
and cannot be re-agitated subsequently (5). 

48. (1) On any debt or sum certain whoreon interest 
is not reserved or agreed for, and 
Interest. which is overdue when the debtor is 

adjudged an insolvent, and which is provable under this 
Act, the creditor may prove for interest at a rate not 
exceeding six per centuoi per annum— 

{a) if the debt or sum is payable by virtue of a 
written instrument at a ceitain time, from 
the time when such debt or sum was payable 
to the date of such adjudication 5 or 

(&) if the debt or sum is payable otherwise^ from 
the time when a demand in writing has been 
made giving the debtor notice that interest 
will be claimed from the date of the demand 
until the time of payment to the date of such 
adjudication. 


(1) MulWs Law of Lisolveucy, page 30L ^ 

(2) Exp, Norris. 17 Q, B. B. 728; Re Moder. 76 L. T, 582 ; Re iaushawe, 
a,lK.B.170;J?eNewtoii.l896,2 Q.B.40a ^ 

(S) Havelishah d Mst. Zohra Jau, 133 I. 0 876 (2) : A. I. R. 193 -j 
*I iah. 84. ^ 

(4) Gopi Nath m Guru Parsad, 16 I. 0. 860. ha . 

^6) Bank of Ghettinad v, Ko Kin, AT.R. 193‘> Raag. 393 : 14 Rang. 269 . 

164 1 0.1061 
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. 48. (2) Where a debt which has been proved under 

this Act includes interest or any peouniaiy considera- 
tion in lieu of interest, the interest or consideration 
shall, for the purposes of dividend bo calculated at a 
rate not exceeding six per centum per annum, without 
prejudice to the right of a creditor to receive out of tiie 
debtor’s estate any higher rate of interest to which ho 
may be entitled after all the debts proved have been 
paid in full. 

Scope. — This is the main section on the subject of interest ; the other 
relevant provisions are section 45, section 61 (6) and section 67. Ihey 
will be considered at one place under the present section. For the text 
of these sections reference may be made to their places m the Act. 

History and Analogous Law. —Section 48 is section 32 of the Act 
III of 1907. It corresponds to Schedule 2, Rule 23, Presidency-towns 
Insolvency Act. Section 48, sub-section (l) corresponds to Schedule 2, 
Ru'e 21, and section 48, sub-section (2) corresponds to section 66 of the 
British Act, 1914. Section 45 corresponds to Schedule 2, Rule 22, 
Bankrupey Act, 1914, section 61, sub-clause 6 corresponds to section 33, 
sab-section (8), Bankruptcy Act, 1914 and section 67 of the present Act 
corresponds to section 69 of the Bankruptcy Act, 1914, In England prior 
to the Bankruptcy Act, 1849, interest was not provable in simple contracts 
unless it was expressly stipulated for. The first enactment, which allowed 
proof for interest where it was not stipulated for, was section 57 of the 
statute, 6 Geo. 4, passed in 1825. That section enabled the holder of a 
bill of exchange or promissory note, which was overdue at the issuing 
of the commission, to prove for interest, even if it was not stipulated for, 
at such rate as was then allowed by the Court of King’s Bench. In 
actions upon the bills or notes it was allowed only upto the dale of the 
commission. Then came the Bankruptcy Act, 1869, which by section 
180 allowed proof for interest on all debts, though interest was 
not agreed upon, at a rate of 4 per cent, per annum, upto the date 
of the fiat or filing .^jf the petition for adjudication. The Bank- 
ruptcy Act, 1869, also contained a provision that interest on 
any debt provable in bankruptcy may be allowed under the same 
circumstances in which interest would have been allowable by a jury, 
if an action had been brought for such debt. Interest accruing after 
adjudication was not admitted to proof, and this is still the general rule (l). 
Provisions corresponding to sections 61 (6) and section 67 existed in the Bri- 
tish Act of 1883, but the provision, which we now find in section 48 (2) of 
our Act, was introduced into the Act of 1883 by section 23 of the Amending 
Act of 1890. The provisions relating to interest, as they stand now, are 
similar to those existing under the English law and English cases have 
been referred to in rulings for deciding points under the Act. 

Section 48 (1) is almost the same as section 1 of ihe Interest Act, 
1839, just as the corresponding English rule embodies the provisions of 
section 18 of the Statute, 3 and 4 Will, 4, c. 42. The decisions on the 
Interest Act, 1839, section 1, as to the meaning of the expressions in that 
section, apply equally to cases under the section. 


J ^ f » 


(1) Mulla, page 304’ 
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General rules as to interest payable to creditors in insokency*-- 48 
Rule 1 . — A general rule in bankruptcy is that interest ceases at the date 
of the bankruptcy, and there shall be no proof for interest subsequent to 
that date (1)* The principle on which the general rule rests is stated by 
Lord Justice James in Re Savin in these terms : '*The theory in bank- 
ruptcy is to stop all things at the date of the bankruptcy and to divide 
the wreck of the man’s property as it stood at that time/’ 

Directly the insolvent files his petition and a vesting order is made# 
he is divested of all his .properties ; and he ceases to be stH juris for 
the purposes of satisfying his obligations, and the insolvency court 
intervenes as a court of equity to do equal justice to all his creditors by 
enforcing an equable distribution of his property in discharge of his obli- 
gations as they stood at the date of the petition and the vesting order. The 
general rule then rests on this foundation, vlz.^ that the contracts of the 
insolvent stopped at the date of the vesting order as a matter of legal 
rights and the insolvency court becomes seized of jurisdiction to 
deal with his property towards their satisf ction through the 
official assignee as a court of equity and according to equitable 
rules of distribution (2). The present section embodies the general rule 
stated above. Sub-section (1) provides for cases where interest is uot reserved 
or agreed for in the contract between the parties ; sub-section (2) provides 
for cases where there is a stipulation for payment of interest. The sub- 
section says, “Where the debt includes interest or any pecuniary consider- 
ation in lieu of interest/’ “The court of bankruptcy regards the substance 
of the transaction*’ (3). It makes no difference that the interest is included 
in a lump sum, which the bankrupt is covenanted to pay, or for which he 
has given bills. In Re Holland (4), a money-lender discounted promissory 
notes for £ 400 and £ 600 advancing to the borrower £ 600 cash. The 
£ 400 note was paid, and the borrower becoming bankrupt, the money- 
lender having made no appropriation, sought to prove and rank for dividend 
for the £ 600, but the proof was admitted to rank for £ 360 only with 
interest at 5 per cent, from maturity of the note to the receiving order, each 
note being treated as consisting of two-fifths interest and three-fifths 
principal, and the debtor, therefore, having out of the £400 note been 
paid back £ 240 principal. But a premium paid on a loan, though lumped 
with principal and interest and repayable by instalments, is not in the 
nature of interest and may be proved for (5). Even where a decree has 
been obtained in respect of a debt providing for a higher rate of interest 
in the contract than allowed by sub-section (2) the creditor cannot get divi- 
dends on account of interest for that higher rate (6). Under sub-section (2) 
interest or consideration is calculated at a rate not exceeding 6 per cent, 
per annum for the purposes of dividend only. It does not restrict the rights 
of creditors who, by their agreement with the debtor are entitled to more 
than 6 per cent, per annum, as to their rights in respect of the amount of proof 
(7), Under section 33 of the Act when an adjudication is made a schedule hag 


(1) Exp. Lubbock, 4 DeG. J. and S. 516 ; Re Savin, 'L. E. 1 Oh. i^60 ; 
Quarterinaine^s case, 1892, 1 Ch. 639. 

(2) Subbarayalu v. Rowlandson, 14 Mad. 133 at pages 135, 136. 

(3) Exp. Bath, 22 Ch. D. 460 ; Be Holland, 1 Mans. 509. 

(4) 1 Mans. 509. 

(5) Exp. Bath, 27 Ch. D. 509. „ . 

(6) Me Bwropean Central Railway Company, 4 Cb. D.-33 : Exp. Fewmgs, 

26 Oh. B. 338, 

(7) Be Herbert, 9 Morr. 263. 
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S 48. to be framed showing the creditors and the amounts of the debts due to them, 
as prowed by them. Section 34 of the Act provides that provable debts in- 
clude all debts and liabilities to which the debtor is liable when be is adjudg- 
ed insolvent That would include the principal and interest at the contract 
rate on each debh where the debtor is really liable to that rate in 
the absence of reduction by way of relief against penalty or 
under the Usurious Lsans Act and so on. That a provable debt includes 
not only the principal debt but also interest upto the date of adjudica- 
tion is shown both by section 34 of the Act and by the present section. 
This is in accordance with a long established rule in England (1). In 
Kanto Mohan MtiUick V. John Garapict Gahfau II (2) a person had lent 
one lac on a promise to repay two. It wa« held, having regard to the 
facts, that in such a transaction the correct figure at which proof should be 
admitted as distinct from the correct figure upon which dividend should be 
paid, is the figure which would be due according to the terms of the 
real bargain between the parties ; and that for the purposes of the divi- 
dend a different figure has to be computed, viz. the figure of one lac with 
interest at 4 per cent, per annum to the date of adjudication The creditor 
may prove for the remaining, but in respect of the excess he would receive a 
dividend only after all the debts have been paid in full. Ha cannot, however, 
claim the excess even if there is a surplus, unless he has first proved ; the 
reason is that the rule applies only to a debt which has been proved (3). 

Exceptions to the rule. — The first exception to the rule stated above 
is provided in section 45. The effect of sections 34 and 45 is that when 
a debt is by contract payable at a future date, with interest in the mean 
time, and bankruptcy ensues before the time of payment has arrived, the 
creditor may prove for interest accruing after the receiving order which may 
be taken to correspond to the order of adjudication under the Indian Act. 
In such cases the proper course is to prove the principal sum as a present 
debt ; then, under this rule, to deduct the rebate irom the dividend upon 
it ; and then to value the liability to pay interest and prove for that value, 
the dividend on which does not fall within this rule so as to be liable to 
rebate. If the rate of interest contracted for is 5 per cent. (6 per c' nt. under 
the Act) the principal sum should be proved as a present debt, and no 
rebate is to be deducted fron the dividend (4). It may be repeated, for 
emphasis, that the exception is applicable to interest bearing debts only. 

The second exception is provided by section 61, sub-section (6), 
which runs as follows : — 

“Where there is any surplus after payment of the foregoing debts, it 
shall be applied in payment of interest from the date on which the debtor 
is adjudged an insolvent at the rate of 6 per centum per annum on all debts 
entered in the schedule.” 

Section 61 (5) of the Act directs distribution of the assets. After 
payment of certain specified preferential debts, all other debts entered in 
the schedule are to be paid off rateably ; but that is to be done subject to 
the provisions of the Act. That will mean that, if a dividend is being 
paid, it will not necessarily be the full debt entered in the schedole whioh 


(1) Bromley v. Goodere, 26 B. TR. 49, 

(2) A. I. R. 1930 Cal. 64.7 (X) : 126 1 0. 669. 

(3) Me Herbert, (1892) 9 Morr. 263. , 

(4) Me Browne and Wingroye, (1891) ^ 
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not exceeding 6 per cent. But that restriction, it must be noticed, only 
applies when there is a dividend to be distributed. If the assets are large 
enough for the whole of the proved debts entered in the schedule to be 
paid, then there is nothing in section 61 (5) which places anv restriction on 
paying off the whole of those debts. And the debts entered in the schedule 
include the principal plus interest upto the date of adjudication according 
to the contract rate. The effect of section 61 ( 6 ), therefore, is that in the 
first instance there shall be rateable distribution of debts if the assets are 
insufficient and if there is a surplus it shall be utilised to pay off the debts 
entered in the schedule. That is to say the surplus is to be utilised in 
paying off the principal as well as interest at the contract rate upto the 
order of adjudication. Even if, after such payments, there is a surplus It 
shall be applied in payment of interest at the contract rate from the date 
of the order of adjudication till payment. This exception, apart from the 
express provision of section 61 (i), has been recognised in all the cases 
decided under the English (1) and the Indian Law ( 2 ) We next proceed to 
consider it as Rule 2. 

Rule 2, Allowing interest after the order of adjodicatiori at the 
contract rate otherwise than as provided hy sections 45 and 61 (6). — 

We have seen that interest upto the order of adjudication is included 
in the debt as entered in the schedule tinder section 34, but, in the case of 
an insufficient fund, interest at the rate of 6 per cent, per annum is 
allowable for the purposes of dividend, irrespective of the fact whether 
interest is stipulated for or not. We have also seen that if there is a 
surplus after payment of debts interest at 6 per cent, per annum can be 
awarded on scheduled debts under section 61 (6). Section 67 provides that 
the insolvent shall be entitled to any surplus remaining after payment in 
full of his creditors with interest as provided by this Act and of the 
expenses of the proceedings thereunder. The question which arises for 
consideration is as to whether a creditor is entitled to interest after 
the order of adjudication in a case where a surplus is left after the distri- 
bution of property and payment of debts under section 61, at the contract 
rate. By sub-section (2) of section 48 the rule that interest shall 
be calculated at a rate not exceeding 6 per cent, per annum shall not 
prejudice the right of a creditor to receive out of th^ debtor’s estate any 
higher rate of interest to which he may be entitled after all the debts 
proved have been paid in full. Relying on the proviso to the sub-section 


(1) Section 33, sub-section 8 , B. A., 1914 ; In re 
RI"iTnHiinrlin.o* (Join Dan v’s CaSG. 1877, 4 ClL 613 t 


Humber IronworlvS 

and Shipbuilding Oo., Warrant Finance Company’s case, 

20 L. T. 859 ; In rc Milan Tramways Co., 1884, 25 Cli. D. 587 ; Fryer ». 
Ewart, (1902) A. G. 187 ; In re W. W. JDuncan & Co., (1905) 1 Cli. D. 307 ; 
re Pink, 1927, ICIi. T),237; In )e The Agricultmal Wholesale Society 

Limited, (1929) 2 Ch. 261. , nr , 

(2) In re Mahomed Mahmud Shah, 18 Cal. 6C ; Aanti Mohan Mullick a 
John Carapiot Galstaun, A. 1. R. 1930 Cal. 647 : 126 1. C 7d4 ; (Penumetsa) 
China Venkataraju n. Pulavarthi LakshmUnaswami, A. I E. 1931 Mad. : 
134 1.0.169; Qhansham Das Public Banking and Insurance Co., 1920, 
ILah. 164: 561,0.251; A. L E. 19^ Lab. 131; Deviditta Mai m Official 
Liquidator, Amritsar Bank, Ltd., 1920, 1 Lah. 368 : 58 I. 0. 69 = E- 1921 
Lah.34(6)i Esmail Esoof Moola n. Chartered Bank of India, Australia and 
China, A. i R. 1931 Bang. 334 : 9 Rang. 318 : 133 LG. 238. AU these are 
under the Indian Oompanies Act, S. 229 of which makes the insolvency 
rules as to proof etc., of debts applicable to a company s liquidation 
proceedings.) 
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8, it has been held that a creditor is entitled to interest after the order of 
adjudication till payment out of the debtor’s estate at the contract rate 
and that till such interest is paid the debtor is not entitled to any surplus 
under section 67 (1). The only obstacle possible in the way of accepting 
this view Is created by section 67 in which the words 'Wter payment in 
full of his creditors with interest as provided by this Act/’ occur. In 
the Madras ruling, where this view has been taken, these words of sec- 
tion 67 were considered and held not to affect the express words of sec- 
tion 48, sub-section (2), which expressly saves a creditor’s right to a 
higher rate of interest. In support of this view the learned iudges also 
relied upon the history of the law upon the subject in England. The 
contrary view has been taken in an Allahabad ruling (2). There it was 
held that ordinarily interest ceases to run automatically after the order 
of adjudication, that, for purposes of dividend, the rate of interest for all 
creditors is a uniform rate of 6 per cent, per annum, and that when all the 
debts entered in the schedule have been paid off, the creditors are entitled 
to a further amount by way of interest at 6 per cent, per annum, but after 
this amount also has been paid, the surplus goes to the insolvent. The 
same High Court in a case arising under section 35 of the Act held that 
under that section debts are not paid in full unless interest on the debts 
till the date of payment at the contract rate is paid (3). It is difficult to 
reconcile the two Allahabad rulings. The earlier Allahabad ruling was 
expressly dissented from in the Madras case. 

Rule as to interest on mortgages.— Section 28 of the Act leaves 
unaffected the power of a secured creditor to realise or otherwise deal 
with his security. Section 47 provides for the conditions on which a 
secured creditor may come and prove in insolvency. Under section 47 
three courses ate open to a secured creditor. Firstly, he may realise his 
security outside the bankruptcy proceedings and may prove for the balance. 
Secondly, he may value his security and apply for his debt to be entered 
in the schedule ; in that case he shall be entitled to receive a dividend 
only in respect of the balance due to him after deducting the value so 
assessed. Thirdly, he may relinquish his security for the general benefltof 
the creditors, and he may prove for his whole debt or for a balance only; then 
he ranks as an unsecured creditor. And so far as the unsecured portion of 
his debt is concerned t^e provisions of the Insolvency Act do not suggest 
any intention of putting the secured creditor on a more favourable footing 
than an unsecured one. Where he sells the mortgaged property, ia 
exercise of the power of sale reserved to him under the mortgage, or gets.- 
it sold through a court, he is entitled to apply the proceeds of sale in 
payment of what is due to him for principaU interest at the agreed rate 
upto the date of realisation and costs (4). But when he seeks to prove 
against the other property of the insolvent, he must confine his claim, 
as an unsecured creditor, to the principal and interest which has accrued 
upto the date of adjudication, deducting therefrom the amount realized 


(1) (Penumetsa) China Venkataraju Pulavarthi Lakslimanaswami* 

A. L E. 1031 Mad. 729. ’ 

(2) Ganga Sahai u. Mukarram A15 Khan, A I. R. 1926 AIL 361 : 07 I C 

556. * ' 

is aluJ’ammad Ibrahim v. Ram Chandra, A. I. R. 1926 AIL 289 • 48 AIL 

aid I uA i. U. 514. 

(4} J agal Kishore v. Bankim Chandra, 41 AIL 481 ; 51 1. C, 192 ■ A. I R 

^9 Raju w. Seshamma, A. I.R.1929 JSiS 

Md : 112 L C. 621, a case oi an administration suit. 
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the sale of the property (l). It means that he is not entitled in that 
case to apply the proceeds of sale in payment of interest subsequent to 
the order of adjudication. And the proof will be limited to what was due 
for principal and interest at the contract rate at the date of the order of 
adjudication after deducting therefrom the proceeds of sale (2). He 
is, however, entitled to set off the income received from the security since 
the date of the order of adjudication against the interest accruing subse- 
quent to that dale (3). The law in England has now been changed by 
the Bankruptcy and Deeds of Arrangement Act, 1913. Vide section 66, 
sub section (2) (b) and (c), B.A., 1914. The court's right to reduce the 
rate of interest exists, as the court of bankruptcy acts as a court of equity 
as well. It can apply the provisions of the Usurious Loans Act* 1918 (4), 
or any other provision of law under which relief against penalty by re- 
duction of rate is permissible (5). 


49. (1) A debt may be proved under this Act by 
delivering, or sending by post in a 
ode of proof. registered letter, to the Court an affi- 
davit verifying the debt. 


(2) The affidavit shall contain or refer to a state- 
ment of account showing the particulars of the clebt, 
and shall specify the vouchers (if any) by which the 
same can be substantiated. The Court may at any 
time call for the production of the vouchers. 


History. — The section is an exact reproduction of section 25 of the 
Act m of 1907. 


S. 


Analogous law.— The rules in regard to proof of debts in ordinary 
cases are contained in Schedule 2, Rules 1 to 8, and Rule 25, P-t. L A., 
1909, and Schedule 2, Rules 1 to 8, and Rule 23, B. A., 1914. The 
Provincial Insolvency Act is a very short Act and the rules of proof 
in it are not so exhaustive as they are under the Presidency-towns 
Insolvency and English Acts. It will be, therefore, useful to reproduce 
here the rules from the Presidency Towns Insolvency Act, as they are 
applicable in practice under the present Act as wel^ 

Schedule 2. Rule 1. Every creditor shall lodge the proof of his 
debt as soon as he may be after the making of an order of 
adjudication. (A similar provision is to be found in section 33, P. I. A., 
1920.) 


Rule 2. A proof may be lodged by delivering, of sending by post 
in a registered letter, to the official assignee an affidavit verifying the 


(1) Me Snvin, (i872j 7 (’h. 710 ; In re London, Windsor and (Ireen- 
wich Hotel’s Company, 1893, 1 Oh. 630 ; Ramchand o. Bank ot Upper India, 
Ltd., Delhi, A. I. R. ' 1923 Lain 2H1 : 74 1. 0. 187 : 3 Lah. 59 ; H. N. Oppen- 
heinier u. M. E, Mooia & Sons, Ltd, A. I. R 1930 Rang. 20 : 7 Rang. 514 : 
120 L 0.903, affirmed on appeal in H. N. Oppenlielmer o. IL E. Moolah 
Sons, Ltd., A. I. R. 1930 Rang. 47. 

(2) Quartennaine^s case, 1892, 1 Gh. 639. 

(3) ibid. 

(4) Baij Nath o. The estate of E. G. Dennet, A. I E. 1935 All. 400 : 47 
111745 : 88 1.0.78. 

(5) (Penumetsa) China Venkataraju n. Pulavarathi Lakshroajiswami, 
A, I E.1931 Mad. 729. 
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The affidavit may be made by the creditor himself or by 
some person authorised ?nt'means of “Lwledge! 

In-^-oy Ac, bu. .he coerj 

ims ibxiui authorised person, at any rate or 

SsrSs whbh are recognieed ahder the Code of Ciyll Procedar, for 
conducting suits and other civil proceedings. 

Rule 4. It is the same as ““c^he ^omf 

except that the official assignee takes the place of the Court. 

Rule 5. The affidavit shall state whether the creditor is or is not a 
secured creditor. 

Rule 6. A creditor shall bear the costs of proving his debt unless 
the court otherwise specially orders. 

Rule 7. Everv creditor who has lodged a proof shall be 

,0 sef id eaamiie the proofs of other creditors at all reasoaable 

*™%nle 8. A creditor in lodging his proofs shall deduct from his debt 
all trade discount, but he shall not be compelled to deduct any discount, 
not exceeding five per centum on the net amount of his claim, whic 
may have agreed to allow for payment in cash. 

Rule 25. The official assignee shall examine every proof and the 
grounds of the debt, and in writing admit or reject it in whole orm part, 
m require further evidence in support of it. If he rejects a proof, he 
shall state in writing to the creditor the grounds of the rejection. 

The rules in the English Act are almost the same and the rules under 
the p“ id™cy“owps Insolvency Act are based on them, 

Time for lodging proof. — See commentary under section 33 under 
the heading “Proof may be tendered at any time before the discharge of 
the insolvent. ’ 

Cost of proving debts. — Rule 6, B. A-, 1914, and Rule 6, P-t. 1. A., 
orovide that a creditor shall bear the cost of proving his debt, 
unless the court otherwise specially orders. The_ same rule will apply 
under the Act. If a creditor appeals from the rejection of a proof, and 
succeeds in the appeal, he is allowed the costs, not of the proof, but of the 
appeal, out of the estate (1). 

Proof of numerous claims.— In any case in which it shall appear 
from the debtor’s statement that there are numerous claims for wages of 
workmen and others employed by the creditor, it shall be sufficient if 
one proof for all such claims is made either by the debtor or by some 
other person on behalf of all such creditors (2). 

Admission or rejection of proof.— Under section 33 and the 
present section it is the court's duty to examine the proofs and admit or 
reject them. Under section 80 of the Act, the power of framing 
schedules and admitting or rejecting proofs of creditors can be delegated 

(1) Re National Wholemeal Bread & Biscuit Oo., (IM) 2 Oh. 4W. 

(2) Rule 18, Calcutta High Court ; Rule 21, Allahabad H»gh Court and 
Rule 9, Bombay High Court. 
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to official receivers by the High Court, with the previous sanction of S, 49« 
%e Governor-General in Council in the case of the Calcutta High Court 
and with the sanction of the Local Government in the case of any other 
High Court. Where there has been such delegation, the admission or 
rejection of proofs rests with the official receiver. As to the nature of 
inquiry and the power to inquir® into consideration for a judgment-debt, 
see commentary under section 33. 

A petitioning creditor mu-t prove again in the usual way if he 
desires to vote or take a dividend. But there is no obligation on him to 
prove. If he lodges his proof, the court, the official receiver or the 
official assignee, as the case may be, has power to examine his proof and 
to reject it, if it or he finds that there was no debt due from the insolvent to 
the petitioning creditor (1). It is the duty of the official assignee to 
examine the proofs and to admit or reject them without undue delay (2). 

The main object in investing ail the insolvent's property in the official 
assignee and requiring him to admit or reject proofs is to avoid any 
proceeding. The official assignee is to make up his own mind, satisfy 
himself as to the justness of the claim, just as any other receiver may 
have to do. He has to examine the proof ; his duty is to put no creditor 
to unnecessary delay ‘"or expense. If he admits the proof, any other 
creditor may apply to have the proof expunged. If he rejects the proof, 
there is an appeal to the judge ; it is at this stage and not before, that 
technical questions of proper evidence may arise and any creditor litigat- 
ing in this manner about another creditor s proof does so at his own risk 
and cost# Before that stage is reached, every creditor has prima facie 
to bear the cost of proving his own debt ; other creditors are entitled 
to inspect a proof and of course may and should give all relevant informa- 
tion and assistance to the official assignee (3). Notice of dividend is 
sufficient notice of admission (4). If the trustee neglected to give notice of 
the rejection of a proof, he would be taken to have admitted it (5). Rules 
have been made by the High Court of Bombay (R. 119) and Rangoon 
(R. 185) prescribing the time within which proofs must be admitted or 
rejected. 

Withdrawal of proof. — A proof may be withdrawn before it has been 
dealt with by the official assignee (6) but a creditor whose proof has been 
rejected on the merits cannot withdraw that proof and present another 
in the same form. If the rejection is merely on a point of form, or 
if the proof had not been adjudicated upon, it may be withdrawn (7). 

Production of the vouchers.— In order to satisfy itself the court 
may at any time call for the production of the vouchers which support 
the debt to be proved. It is the trustee’s right and duty, when examining 
a proof for the purpose of admitting or rejecting it, to require some satis- 
factory evidence that the debt on which the proof is founded is a real debt, 
and for that purpose it may call for any further evidence which it may 


(1) Moor t?. Anglo-Italian Bank, (1879) 10 Oh. D. 681, 690 ; Eetokey 
Charan v. Sree Mutty Sarat Kumari, 37 I. C. 71 : A. I. E. 1917 CaL 

(2) Re Archibaid Gilchrist Peace, A. L R. 1921 Cal. 771 ; 70 L 0. 507. 

(3) In re Mogi & Co , The Yokohoma Specie Bank, Ltd.,^. S. Curlender 
& Co., A. L R. 1926 Cal 898 ; 96 L C. 459. 

(4) Bankruptcy Rule 261 (English). 

(6) km. Kemp, 42 L. J. Bank 26. 

(6) Re Rhoades, (1889) 2 Q. B, 347. 

(7) Be Deerhurst, 8 Mor. 258. 
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19^ think necessary. It may examine the books of the creditor (1)» or it may 
go behind a judgment-debt (2). 

Other modes of proof , — Under section 78, a creditor is entitled to 
exclude the period from the date of the order of adjudication to the date 
of the order of annulment of that order in computing the ordinary period 
of limitation prescribed for a suit, but that concession is available only if 
the creditor has proved his debt under this Act. The present section 
provides the mode of proof. For the purposes of interpreting the proviso 
to section 78, it has been held that section 49 only specifies a simple mode 
of proof of the debt, but does not exclude any other mode of proof. Thus 
where the debt of the decree-holder was admitted in the insolvency proceed- 
ings by the insolvent to be due from him, it was held that the 
debt w IS sufficiently proved (3). The same was held where a decree, 
which the creditor sought to execute, was obtained subsequent to the 
insolvent's adjudication not only against the insolvent but also against the 
official receiver, who was impleaded as a party (4). In a subsequent 
Madras case, a decree was passed in favour of the plaintiff after which 
the judgment-debtor was adjudicated insolvent on his application, filed 
pending the suit. The decree contained a direction that the plaintiff 
should prove his debts in insolvency. The decree was assigned and the 
assignee applied to the insolvency court to be recognised as the insolvent's 
creditor and referred to the direction as to proving the debt in the decree 
It was held that in the above circumstances the debt must be held to have 
been proved under section 78, although the formal mode prescribed by 
section 49 was not followed (5). 

50. (1) Where the receiver thinks that a debt 

has been im properly entered in the 
Disallowance and schedule the Court may, on the 
reduction of entries application of the receiver and after 
in schedule. notice to the creditor, and such in- 

quiry (if any) as the Court thinks neoessary, expunge 
such entry or reduce the amount of the debt. 

(2) The Oourli may also, after like inquiry, expunge 
an entry or reduce the amount of a debt upon tie 
application of a creditor where no receiver has been 
appointed, or where the receiver declines to interfere 
in the matter or, in the case of a composition or scheme, 
upon the application of the debtor. 

History.— This is section 26 of the Act 3 of 1907. Under rule 73 
of the Act of 1870, and the previous practice, the trustee was entitled to 
apply to expunge a proof which he had originally wrongly admitted. 


(1) Exp. Knight, 2 M. & A. 545. 

(2) Ee Van Laun, (1907) 2 K. B. 23. 

(3) Krishna Chandra «. Jatiadranath, A. I. E. 1929 Cal 169 (2) : 114 
I. C. 416. 

(4) Ramalinga Ayyar ®. Eayalu Ayyar, 63 Mad. 243:122 1.0.841: 
A. I. R. 1980 Mad. 356. 

TM- Ramalinga Ayyar ®. Subha Ayyar, 143 I. Q, 704 ; A, 1. 1938 
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Analogous Law, — Schedule 2, rules 26 and 27, P-t« L A and rules S. 5§® 
24 and 26, B. A., 1914, run as follows 

Rule 26. If the official assignee (trustee in the English Act) thinks 
that the proof has been improperly admitted, the Court may, on the appli- 
cation of the official assignee, after notice to the creditor who made the 
proof, expunge the proof or reduce its amount. 

Rule 27. The Court may also expunge or reduce a proof upon the 
application of a creditor if the official assignee (trustee in the English Act), 
declines to interfere in the matter or, in the case of a composition or a 
scheme upon the application of the insolvent. 

Scope ; excercise of powers under the section.—Under section 33 
it is usually the court which frames the schedule, but the power of fram- 
ing schedules and admitting or rejecting proofs can be delegated to the 
official receiver. The powers under the present section can, however, be 
excercised by the court alone and nobody else. They cannot be delegated 
to anybody else, including the official receiver or a subordinate judge. 

An official receiver has no power to expunge or reduce a debt entered in 
the schedule of an insolvent (l). The official receiver, once he has entered 
a debt in the schedule, cannot expunge the debt, acting under section 50 of 
the Act, Under section 80, powers of the court for review, which the 
court has, cannot be delegated to the receiver nor has the receiver any 
inherent jurisdiction to review his own orders (2). 

The section contemplates a judicial inquiry by the court itself for 
the rectification of the schedule, when framed. Where the court itself 
frames the schedule in the first instance, the operation is intended, at 
least in general, to be an exparie determination by the court upon the 
evidence furnished by the alleged creditors. It or the official receiver, 
where the power has been delegated to him, does not, in framing the 
schedule, decide judicially or finally upon contested claims (3). The 
inquiry is to be conducted by the court itself. The public examination of 
the insolvent under S. 14, P. 1. A., 1907, (S. 24, P. L A., 1920) (4) nor 
evidence taken by an ordinary receiver to whom the district judge may 
delegate the taking of evidence is relevant under the section (5), 

Who eaa apply.— -The proper person who shoSld ordinarily move the 
insolvency court to expunge or reduce a proof is the receiver. The mere fact 
that the official receiver has himself admitted the proof and entered the debt 
in the schedule does not preclude him from applying under the section (6). 

If the receiver declines to interfere, or if no receiver has been appointed, 
the application may be made by a creditor (7). If the application, however, 
although made in a creditor*s name, is really made on behalf of and for the 
benefit of the debtor, it will be dismissed (8), Where the application is 


(1) Mutlmswarai Chefctiar v. Official Receiver, North Arcot, 97T . 0. 401t 
*A. L R. 1926 Mad. 1019, 

(2) Ahmad Haji Doosad Moosa v. Mackenzie Stuart & Co., 105 I. C. 366 : 
A. L R. 1928 Sind 40. 

(3) S. K. Mohideen Kadirshaw Maraikar «?. Official Receiver, Tinnevelly, 
iuT. R. 1918 Mad. 906 : 41 Mad. 30 : 45 I. 0. 67. 

(4) In re Brunner, (1887) 19 Q. B. D. 572 ; S. Hanumanthu -w. Receiver 
of the estate of Subbayyar, 61 1. 0, 767 : A. L R. 1921 Madras 28. 

(b) S. Hanumanthu v. Receiver of the estate of Subbayar $upra, 

(6) S. K. Mohideen Kadirshaw -n-the Official^ Receiver, Tinnevellymj^ra. 

(7) Em. Merriman, 25 CL D. 144, decided under the Act of 1869. 
m Tallerman, 5 Mor. 119 ; Be Dash wood, (1^6) 3 Mor. 257. 
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50 . made by any creditor to hMe an amendment made of the schedule, as 
framed by the court under section 33, he must of course cause notice to 
issue to all the other creditors, who would thereby be affected and their 
objections be heard, but the receiver is not a proper party, as the case is 
one of a dispute among the creditors on the one side and a third person 
on the other. In an application or appeal in connection with this, the 
receiver is not a necessary party (1), So long as insolvency exists, a 
debtor cannot apply for expunging or reducing a debt. As a general rule 
a debtor cannot question the validity of a debt. In this connection refer- 
ence may be made to the amendment which the present Act made in its 
section 33, by deleting the provision for issuing notice to the insolvent, 
which existed in the Act 3 of 1907. By the section, however, the debtor 
can make an application in the case of a composition or scheme. The 
word '‘composition^* or ‘^scheme** merns a composition or scheme accept- 
ed by the creditors (2). The section in making provision for the 
debtor applying to expunge a proof embodies the decision in the English 
case of Exp. Bacon (3), where it was held that the fact that the proof 
had been on the file of proceedings for more than a year did not estop the 
bankrupt from making the application, the file in bankruptcy not being in 
the nature of a record. In exceptional circumstances, the court may how 
ever entertain an application by the debtor under the section even after his 
proposal for a composition or scheme has been rejected. Thus the court 
expunged the proof of certain creditors by reason of whose votes a 
proposal for a composition was rejected, it being shown that the debts 
claimed by them were not provable in bankruptcy (4). 

When to apply. — The receiver is entitled at any time afterwards to 
apply to expunge a proof which he had originally wrongly admitted, and 
mere lapse of time is no objection to the application. But if the proof is 
expunged or reduced, the creditor is entitled to retain any dividend already 
paid (5), but he is not entitled to a dividend on his reduced proof until the 
amount of dividend overpaid to him has been brought into account and wip* 
ed out (6). In a Madras case the facts were somewhat unusual. The official 
assignee had admitted the proof of claim of a creditor of the insolvent and 
had transferred insolvents property to him by means of a registered sale 
deed. After the sale the official assignee applied to the insolvency court 
for expunging the proof of the creditor. It was held that the only remedy 
of the official assignee was to have the sale deed set aside by means of a 
regular suit, and that it was not open to, the official assignee to come to 
the insolvency court and to have the proof expunged (7). 

Appeal. — Where an inquiry has been held under section 50, anybody 
prejudiced by the expunging or reducing of a debt can appeal as of 
right (8). 


(1) Maung Po Yiek a Poxver, 150 I, 0. 960 : A. I. R. 1934 Rang. 112. 

(2) Be Benoist, 1909, 2 K, B. 784 ; In re B)nd, 17 Oh. B. 447 ; Ganga 
Sahai v. Mukarram All Khan, A. 1. E. 1926 AIL 361 : 97 L 0. 656 . 

(3) 17 Ch, D. 447. 

(4) Exp. Bluck, (1887) 4 Mor. 273. 

(6) Exp. Harper, 21 Ch. D. 537. 

(6) Me Searle, Hoare & Co., (1924) 2 Ch. 325. 

(7) Official Assignee of Madras V. K. Nafcesa Chetty, A. I. R. 1929 
Mad. 141:1141. 0.840. 

(8) GangaSabal Mukarram Ali Khan, 97 Id,#®? 44. B. 1926 
411. 36L 



Miscellaneous. — A business was carried on by three partners and S. 5L 
the partnership was dissolved A large sum of money was held to be due 
to one of the partners out of the partnership assets. After the partnership 
suit had been instituted two of the partners were adjudicated insolvent, and 
by an arrangement between the solvent partner and the official assignee of 
the estate of the two insolvent partners, the assets of the partnership were 
realized and one-third thereof was banded over to the representatives of the 
deceased insolvent partner who meanwhile had died. The representatives 
thereafter tendered a proof in insolvency for a debt due to the deceased 
partner. Other creditors of the partnership claimed that as the debt was 
due to a member of the partnership and he was liable as a partner to 
liquidate the debts of the partnership proof of the debts due to the deceased 
partner by his representatives should be expunged. The plea was accept- 
ed and the proof expunged (l). In Peare^? Lai v» Allahabad Bank (2) the 
facts were very unusual In execution of his decree one A attached 
a certain property belonging to the judgment debtor, B, but before the 
attachment one C had obtained a sale deed in his favour in respect of the 
property attached. B was adjudicated insolvent and C, as transferee, 
got his name entered in the schedule of creditors. The question for decis- 
ion was as to whether C’s title is good or whether the transfer in C's 
favour was fictitious. The point was decided by the executing court In 
revision to the High Court it was pleaded, on the authority of section 50, 
that the matter should have been decided by the insolvency court. The 
plea was overruled and it was held that there is nothing in section 50, 
which says that any question of title raised between two scheduled 
creditors will be decided by the insolvency court and that the question, 
coming within the purview of 0. 21. R. 58, C. P. C., was rightfully 
decided by the executing court and was not therefore open to revision. 

Effect of insolvency on antecedent trasactions 

51 . (1) Where execution of a decree has issued 
against the property of a debtor, no 
Restriction of rights person shall be entitled to the benefit 

^ecutbn*°*^ ™ ^ execution against the receiver 

except in respect of assets realized in 
the course of the execution by sale o^; otherwise before 
the date of the admission of the petition. 

(2) Nothing in this section shall affect the rights 
of a secured creditor in respect of the property against 
which the decree is executed. 

(3) A person who in good faith purchases the 
property of a debtor under a sale in execution shall in 
all oases acquire a good title to it against the receiver. 

History. — This is section 34 of the Act 3 of 1907, ex'cept that the 
words “the date of the admission of the petition” in sub-section (l) have 
been substituted in place of the words “date of the order of adjudication,” 

The amendment effected two purposes. Under S. 34, P. I. A., 1907, the 


(1) A. K. E. M. N. 0. T. Ohettjar Pirm u. S. P. Dayabhoy & Sons 
A. L R. 1935 Rangoon 59 : 12 Rang. 669 : 156 L 0, 336. 

(2) A. I. E. 1926 All. 244. 
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S« 5L dividing line was the date of the order of adjudication, but there was no 
provision that the assets must have been realised before the execution 
creditor had notice of the presentation of the petition The result was 
that a creditor who had obtained a decree against a debtor was entitled to 
proceed with the execution of the decree and to have the debtor's property 
sold even after the presentation of an insolvency petition by or against 
him and even after he had notice of such presentation, and if the sale 
proceeds were realized before the making of the order of adjudications he 
was entitled to receive the entire sale proceeds* This was rather unjust 
and contrary to the policy of the insolvency laws, whose object is to 
secure the even distribution of a debtor’s estate among his creditors, and 
to prevent the more active creditors from getting an ^ undue advantage 
over those who may be less active (1). This obvious injustice also led to 
a conflict of decisions under the old Act. By section 28 clause (7) (which 
corresponds to section 16 clause (7) of the Act 3 of 1907), the receiver’s 
title relates back to the date of the presentation of the petition. That 
provision was so construed as to read the expression *‘the date of order of 
adjudication” in S, 34, P. I. A., 1907, as meaning the date of presentation 
of the petition* Thus it was held by the Calcutta High Court that an 
order of adjudication relates back to and takes effect from the date of the 
presentation of the petition for the purpose of making the property of the 
insolvent liable to the claims of the creditors and that assets realised by an 
execution creditor after the presentation of the petition, though before the 
order of adjudication, vested in the offlcial assignee and could not be 
applied in satisfaction of the decree under execution (2). The contrary 
view to the effect that clause 1 of S. 34, P, I. A*, 1907, was not controlled 
by S. 16, P. 1. A., 1907, was taken by the Patna (3\ Allahabad (4) and 
an earlier case of the Calcutta High Court (5). Other cases 
noted in the commentary will go to show that the date of the order of 
adjudication was taken to be the material date in most cases for determin- 
ing the respective rights of the execution creditors and the receiver as 
representing the general body of creditors. In cases decided under the old 
Act and where other points arising under the section were raised and decid- 
ed, the date of the order of adjudication is mentioned. In order to make 
them applicable under the present Act, the date of the admission of the 
petition should be understood in place of the date of the order of adjudi- 
cation* At first it waSN proposed to bring the old section into line with 
S. 53, P-t. L A., 1909, but the proposal, having evoked considerable criti- 
cism particularly with reference to the difficulties of proving whether a 
creditor had notice of the proceedings or not, was amended by the Select 
Committee and the result is the present section (6). 

Analogous Law—S. 53, Pt L A , 1909, sub-section (1) runs as 

follows * 

*‘Where execution of a decree has issued against the property of a 
debtor, no person shall be entitled to the benefit of the execution against 
the official assignee, except in respect of assets realised in the course of 


(1) Boiver t;. Hett, (1895) 2 Q, B. 51 : 73 U T. 176. 

(2) Eakiial Chandra u Sudhindra Nath Bose, 46 Cal 991 : 52 I C. 747. 

(3) Pali Ram t;. Sheo Nath Prasad, 39 L 0. 246 : A. I li 1917 Patna 678. 

(4) Sri Chand u. Murari Lai, 84 All 628 ; 16 1, Cl 183 ; Basamal u. 
Chand, 11 L C. 433 j Din Dayal Gur Sarau Lai, 42 Ail. A. I* E. 1929 
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the execution by sale or otherwise before the date of the order of adjtidi- S« 5L 
cation and before he had notice of the presentation of any insolvency 
petition by or against the debtor/' 

Section 53, sub-sections (2) and (3) are the same as sub-sections (2) 
and (3) of the present section. Under the Presidency-towns Insolvency 
Act, the execution creditor, to prove his right to the proceeds of execution, 
must prove that they were realised before adjudication and that he had no 
notice of the presentation of the insolvency petition. 

Section 40, B. A., 1914, runs as follows : — 

(1) Where a creditor has issued execution against the goods or 
lands of a debtor, or has attached any debt due to him, he shall not be 
entitled to retain the benefit of the execution or attachment against the 
trustee in bankruptcy of the debtor, unless he has completed the execution 
or attachment before the date of the receiving order, and before notice of 
the presentation of any bankruptcy petition by or against the debtor, or of 
the commission of any available act of bankruptcy by the debtor. 

(2) For the purposes of this Act, an execution against goods is com* 
plated by seizure and sale ; an attachment of a debt is completed by receipt 
of a debt ; and an execution against land is completed by seizure, or, in the 
case of an equitable interest, by the appointment of a receiver. 

(3) An execution levied by seizure and sale on the goods of a debtor 
is not invalid by reason only of its being an act of bankruptcy, and a person 
who purchases the goods in good faith under a sale by the sheriff shall, in 
all cases, acquire a good title to them against the trustee in bankruptcy.” 

The corresponding sections of the B. A., 1883, were sections 45 
and 46. The difference between the English and the Indian Law is obvious. 

The English Law as to the rights of execution creditors is different 
from the Indian law. In the English law, the material date is the date of 
the receiving order and the creditor is also to prove that he had no notice 
not only of the presentation of any bankruptcy petition by or against the 
debtor but also of the commission of any available act of bankruptcy by the 
debtor. Again, there in England, the creditor, m order to retain the benefit 
of the execution, must have completed the executions* or attachment before 
the date of the receiving order. And under section 41, sub-section (2), even 
if the proceeds of the sale or money paid to avoid sale reaches the sheriff, 
he retains it for fourteen days, and if within that period notice is served on 
him of a bankruptcy petition having been presented by or against the 
debtor, the proceeds of execution shall go to the official receiver. In other 
respects too the English law of execution is very technical. The Indian 
Insolvency Acts are based generally on the English law and English deci- 
sions have been referred to and relied upon for considering the Indian Acts. 

The present section, however, depends upon the Indian law of execution 
which is different from that in England and, therefore, the English deci- 
sions as to the rights of execution creditors should not be in- 
discriminately referred to for cases arising for decision under the Indian 
Acts. 

The words ** assets realised in the course of the execution by sale or 
otherwise/" which occur in the present section, were also to be found in 
section 295 of the Code of Civil Procedure, 1882. S. 295, C. P. C., 1S82, 
has now been substituted by S 73, C. P* C., 1908, with many important 
alterations in the wording. The words “ where assets are held by a court, 
have been substituted for the words ‘‘whenever assests are realised by sale 
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».51 or otherwise in execution of a decree*'; and the words **before the receipt 
(1), of such assets," have been substituted for the words ‘*prior to the realiza- 
tion " The interpretation of the expressions occurring in the old section 
295 of the Code of Civil Procedure, 1882, have been relied upon ^for inter- 
preting similar expressions in the present section of the Provincial Insol- 
vency Act* There was a considerable conflict of opinion on the interpreta- 
tion of the words “assets realised in the course of the execution by sale 
or otherwise,*' under the old Code. That conflict is in evidence in decisions 
under this section of the present Act and the decisions are by no means 
uniform or reconciliable. An attempt shall be made to note cases decided 
under S* 295, C* 1\ C*, 1882. and S* 73, C. P, C., 1908, which have a bear- 
ing upon the section under consideration. 

Object. — The policy and the object of the section are to secure the 
even distribution of a debtors estate among his creditors, and to prevent 
the more active creditors from getting an undue advantage over those who 
may be less active (I ). The amendments of the law of procedure in this 
country as well as the law of bankruptcy in England, have been based up- 
on the principle that, so far as possible, the creditors shall be treated pari 
passUi and that nothing short of actual realization of the debt due should 
give rights of priority (2). The principle that one creditor shall not take 
part of the fund which would otherwise have been available for payment 
to all the creditors and at the same time be allowed to come in pari pam4 
with other creditors for satisfaction of his debt out of the remainder of 
that fund does not apply when that creditor obtained by his diligence 
something which did not and could not form part of that fund (3). The 
section is intended to put a premium upon the diligence and promptness 
of careful creditors, without, at the same time, violating the principle 
of equal distribution in insolvency. 

Sub-section il) ; scope.— In order that the sub-section may apply, it 
is necessary that the following conditions should be proved to have existed, 
by the person who claims the benefit of the execution ; — 

(a) a decree should be under execution and some process should have 
been issued against the property of the debtor ; 

(b) there should l^e assets realised in the course of the execution by 
sale or otherwise ; and 

(c) the assets should have been realised before the date of admission 
of the petition. 

Property of a debtor. — The property against which execution has 
issued and the assets which have been realised by such execution should 
belong to the debtor. Thus where money is paid by a third person to avoid 
attachment or sale and not paid on behalf of the judgraent-debtori the 
money does not pass to the trustee in bankruptcy (4). The money mustj, 
however, be that of the third person so that where an execution 

creditor was induced to come to an arrangement by the untrue represented 
tion of the debtor that the goods seized were the property of his wife, and 
in pursuance of the arrangement the goods were sold, it was held that the 
trustee was entitled to recover the proceeds of the sale from the creditor 


(1) Bower u. Hett, (1895) 2 Q. B. 51 : 73 h T, 178. 

2) Krishna Swamj t?. Official Assignee of Madt (190S) 20 

(3) Cockerell p. Dickens, 2 M. 1 A, 358# 

(4) Bower Hett, (1895j 2 Q. B, 51 > is . ^ 
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and was not estopped by the debtor’s misrepresentation from establishings 
as the fact waSj that the goods were the debtor’s property throughout (l). 
Again j the debtor against whose property execution has issued and the 
debtor who is the subject of the petition should be the same person* 
Where, therefore, a judgment was obtained and execution issued against 
a firm and an individual partner had a receiving order made against 
him, it was held that the trustee had no title to the proceeds of sale 
against the execution creditors (2) It may, however, happen that, before 
the execution is completed, something takes place which makes the 
property cease to be the property of all the partners and vests an interest 
in the trustee of one of them. In that case the court will, in the interest 
of the joint creditors, restrain the execution creditor from going on with 
his execution, and will take upon itself to order an account to be taken of 
the joint estate, distribute the proceeds among the joint creditors rateably, 
and hand over the surplus, if any, to the solvent partner, this interference 
with the rights of the latter being justified by the facts that an execution 
has been set in and that the solvent partner by allowing that to be done 
has abandoned his rights of administering the joint estate (3). 

Benefit of the execution. — The word “benefit” has been interpreted 
to mean that it is the net realization in execution after paying the costs. 
It would be justifiable to award it to the creditor who has incurred the 
expenses of bringing the property to sale (4), Under section 52 if, before 
the sale takes place, notice is given to the executing court about the 
admission of the insolvency petition, the attached property has to be 
handed over to the official receiver. At the same time it is provided that 
the co?ts of the suit, in which the decree was made, and of the 
execution shall be a first charge on the property so delivered. It is 
difficult to understand why a similar right to the execution creditor was not 
granted by express words under section 51 . A sale may take place after 
the date of the admission of the petition, but the execution creditor has all 
the same to take steps to attach the property and complete other preliminar- 
ies before the property can be actually brought to sale. All that procedure 
involves expense and tliere is no reason why he should be deprived of his 
expenses, properly incurred, by reason only of the fact that the judgment- 
debtor goes to the insolvency court. It is gratifying to note that in the only 
decided ctse so far reported, the rights of the execution creditor under 
section 51 have received a favourable consideration in this respect. It is 
doubtful whether the courts will be prepared on general equitable consi- 
derations, in the absence of any express words, to hold that the costs 
of the execution and the costs of the suit in which the decree under 
execution was passed shall have a prior claim over the attached property 
in preference to the general right of creditors. 

Assets. — The word “assets’* is a very wide term. It includes all the 
property of the debtor which can be made available for the payment of 
his debts. It means a man’s all property, of whatever kind, which may be 
used to satisfy debts or demands existing against him (5). Thus money 


(1) Be Evans, (1916) FI. B. R 111. 

(2) Bibb Brooke & Sons, (1894) 2 Q. B. 338. 

(3) Bibb V. Brooke & Sons, supra ; Barker Gooclaire, 11 Ves. 78, 85 ; 
Dutton 1 ?. Morrison, 17 Ves. 193. 

(4) Swaminatlm Ayyar ih Official Receiver, South Malabar, 57 Mad. 330 ; 
146 L 0. 999 : A. I. R 1983 Mad. 703. 

(6) Sorabji v, Govind, (1891) 16 Bom. 91. 
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51 brought voluntarily into court is an asset (l). 

Realised in the course of execution by sale or olherwise.’^The 
word ‘Realise’' has given rise to much difficulty in actual practice. The 
question which arises for determination in each case is the exact time 
when the asset can be said to have been realised. Generally speaking^ an 
asset is said to be realised when it is immediately available for distributioa 
to the creditors, though in fact it has not been actually distributed* As 
soon as the particular asset is by some process reduced into possession, 
reduced, that is to say, to a form in which it is available fcr immediate 
application towards the satisfaction of the decree which is being executed 
it can with perfect accuracy be described as reali eel (2), The realization 
of the asset depends upon the character of the asset and it is a question 
which can be determined according to the circumstances of each case as to 
when a particular asset can be said to be immediately available for distribu- 
tion or delivery to the creditor. We proceed to consider the decided cases, 
classifying them according to the nature of the property attached and the 
nature of the process used for the purposes of realising that asset. 

Mere attachment se does not amount to realization,— The 
position of the attaching creditor does not confer any title upon him in the 
property in question and he is only entitled to be classed with the other 
creditors all of whom are entitled to rateable distribution of the assets in 
the hands of the receiver. Such creditor has no higher title than that of 
any other unsecured creditor and he is i ot entitled to have his decree 
satisfied in full out of the sale proceeds of the property attached by him. 
The leading authority on this proposition is the Full Bench case of the 
Calcutta High Court reported in (1902) 29 Cal. 428 13). The question 
referred to the Full Bench was as to whether a vesting order made under 
the Insolvency Act (11 and 12 Victoria, c. 21), had or had not the effect 
of giving the official assignee priority over the claim of the judgment* 
creditor in respect of property attached at the latter's instance previous to 
the passing of such order. The question was answered in favour of the 
official assignee. Even previous to that ruling, it was held by the Calcutta 
High Court in Soobal Qhundra Law v. Russik ball Mitier <4) that 
attachment creates no charge upon the property, and by the Judicial 
Committee of the PrTvy Council in MoH Lai v Karrab ul-Din (5) that 
attachment only prevents alienation and that it does not confer any title* 
Since then the above proposition has been laid down in numerous cases (6). 


( 3 ) 


(1) Hari Charati v. Parindar Nath, 70 I. C. 641 ; A. I. R. 1021 CJal. 740. 
(Under S. 73, 0. P. C.) 

(2^ Sorabji v. Govind. 16 Bom. 91. 

Fredrick Peacock v. Madangopal, 29 Cal. 428. 

I. L. R. 15 Cal. 202. 

(1897) 23 Cal. 179. 

Krishna Swamy Madaliar «. Official Assignee of Madras, (1903) 26 
Mad. 673 ; Jit Mai v. Ram Chand, 29 Bom. 403 ; Haran Chandra Jai Ohand, 
A. I. R. 1929 Cal. 624 : 123 I. 0. 737 : 57 Cal. 122 ; Daiaodar Das «. Official 
Receiver, 117 I. C. 145 : A. I. R. 1930 Sind 127 ; Lang v. Jaswant Lai, 94 

271; i?e Prem Lai Dhar, 
10)6 ! A. I. R. 1918 Cal. 351 ; Bansi Lai u Kanshi Nath, 
1451. C. 696: A. I. R. 1933 Nag. 229; Ram Rao «. Wasu Deo, 110 1.0. 
893 : A. I. R. 1928 Nag. 336 ; Trimbuk ®. Sheo Ram, 65 I. 0, 941 : 
A. I. R.1922Nag. 108 ; Kashi|irath«?.Kaiihkiya Lai, 37 All 462 : 29 L C. 
9^: A. 1. E. 1915 All. 305 ; Anantapadmanabhaswami QfiSoial Rewivet 
of Secunderabad, 60 1. A. 167 : 66 Mad. 40$ (P. 0.) : 4 L R- 19^ f » C, i84. 
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Under S. 64, C. P. C,, a private transfer of an attached property S, 51 
does not affect the rights enforceable under the attachment. Bat (1), 
the section prevents private alienation only. A British Indian 

adjudication order cannot be aflfected by the prohibitory provi- 
sions of section 64 of the Code, as it is not a private 

transfer. Such an order operates vi s^atuii (by operation of law). 

Another reason why an attachment alone does not amount to the realization 
of the property attached may be based upon the observations of Lord 
Justice Lush m Ex parte 'PiWexs, hire Curtoys (1), which will bear 
quotation. He says : **By virtue of the adjudication of bankruptcy and 
the relation back of the trustee’s title, all the property which the bankrupt 
had at the time when he committed the act of bankruptcy is vested in the 
trustee and becomes divisible among the creditors. The debt had, there- 
fore, ceased to be due to the bankrupt and had become due to the trustee. 

Then this clause was inserted for the protection of a creditor who, after 
the commission of an act of bankruptcy of which he had no notice, a 
secret act of bankruptcy, had pursued his remedy, but it protects him only 
upon certain conditions. Goods seized under a Fi, Fa,, goods in the 
ordinary popular sense of the word, must not only have been seized, but 
sold, before the adjudication. The intention was that so long as the 
execution remained only a security for the debt, it was not to be protected. 
Something more must have been done : there must have been an actual 
conversion of the security into money/’ The effect of an attach- 
ment is to make the attached property, in a sense, a security for 
the decree in which it is attached, in so far as it takes away 
the debtor’s power of disposal over it. But it remains a security and 
there is nothing more to convert the security into money ; and to make it 
available for distribution or handing over to the execution creditor 
something more must be done. It is a very useful test as to when an 
asset can be said to to realized. So long as the attached property remains 
only a security for the debt, it is clearly not realized. As to when the 
security is converted into money is a question of fact which depends 
upon many factors. 

Realuation of tangible property, movable and immovable. — 

We have seen that mere attachment does not confer any right, charge 
or lien over the property in favour of the attaching creditor. Some- 
thing more must have been done beyond the state of mere attaching, 
which would convert the security into money available for distribution. 

In the case of property of the description under consideration the next 
step after attachment is the sale of the property. After the sale the 
auction-purchaser deposits the purchase money in the court, the court 
makes an order for payment and the last step is for the execution 

creditor to take that amount from the court. It has been held that 

where the sale has taken place and the sale proceeds have been deposited 
in court before the order of adjudication under the old Act (the 

date of the admission of the petition under the present Act), the exe- 

cution creditor is entitled to apply the sale proceeds exclusively in 
satisfaction of his debt (2). Where, however, only twenty-five per cent, 
of the amount of the sale money was deposited before the order 
of adjudication and the balance *was deposited after the order of 


(1) (1991) 17 Ch. D. 653. 

(2j Sri Nivasa Official Eeceiver, South Kanara, 75 L 0. 172 : A, I. E. 
1925 Mad. 224; Basarmal Khem Ohand, il I. C. 433; SMvaldas e Lai 
Ohand, 146 I. C. 961 : A. I. E. 1933 Sind 306. 
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S, 51 adjudication it was held that the sale proceeds were not realised before 
(1). the date of the order of adjudication. The words “before the date of 
the admission of the petition” qualify the words “assets realised". They 
do not qualify the word “sale” and the assets can be said to be realized 
in e.tecution only on the date on which the balance of purchise 
money is deposited. They cannot be said to be realized in execution on 
the date when the deposit of 25 per cent of the sale proceeds is made. He 
is not entitled even to the 25 per cent, deposited before the material date 

(1) . It has also been held by the High Court of Madras that where 
immovable property is sold in execution of a decree in separate parcels, 
the sale proceeds are not deemed to be realized until the entire amount 
of the purchase money in respect of all the parcels is paid in court 

(2) . This decision was followed by the Calcutta High Court (3). But 
in a later case that court held that where immoveable property is sold 
in separate parcels, the sale proceeds are deemed to be realized on the 
several dates on which they are received by the court (4). As regards 
movables the Lahore High Court has held that if the property consists 
exclusively of movables and they are sold in separate lots on different 
dates, the sale proceeds are deemed to be realized on several dales 
of their receipt by the officer of the court and not on the date on which 
the last payment is received. Again, it has bdfen held by the Calcutta 
High Court that the court is competent to employ an agent for the 
conduct of the sale in execution under O. 21, r, 65, C. P. C, and that 
the receipt of purchase money by an agent so appointed to conduct the 
sale is equivalent to receipt of assets by the court within the meaning 
of S. 73, C. P. C. In that case there was a consent decree which 
provided that the defendant would sell his movables through an auctioneer 
and satisfy the plaintiff's claim, but the defendent-judgment-debtor, 
being afterwards unwilling to proceed with the sale, the court, on the 
application of the plaintiff decree-holder for execution, issued an order 
upon the auctioneer to sell the property covered by the decree who 
thereupon sold it and received the purchase money (5). In order to make 
the assets realised, all that is necessary is that the sale proceeds should 
have been deposited in court before the material date. It is not neces- 
sary that the sale should have been confirmed also before that date. Ac- 
cording to Civil Procedure Code an auction purchaser’s title dat^s 
from the date of sale if confirmed by the court. Until confirmation, 
however, he has an inchoate right which can be recognised and per- 
fected. An order of adjudication passed against the judgment-debtor 
does not affect such right, as the official assignee takes the estate only 
subject to the rights of third persons affected by the same and cannot 
claim to have the sale cancelled on the ground of any equity possessed 


(1) Hafeez Mahomed Ali Khan o. Dmodar Pramanink, (1891) 18 Ciil. 
; Rama Nathan Chettiar v- Subramanian Chetfciar, 8) 1. C. 216 : 48 Mad" 
: A. I. R 1925 Mad. 248 ■ w i«aa. 


(2) Rama Nathan v. Subramanian, 1903, 26 Mad. 179. 

® Barendra Nath v. Martin & Co., 62 I. 0. 167 : A. I, R. 1921 


(4) Grindarnath ». Kedarnath, 87 I. C. 783 : A. I. R. 1926 Cal. 966, 

44 Gaf Binerjee, A. 1. R. 1917 Oal. 740 t (1917) 
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by the general body of creditors at the time of adjudication (l). It S« 51 
is ^ not necessary that the assets should have been ordered to be (1). 
paid to the judgment-creditor (2) or that the amount should have been 
actually paid (3). 

When a decree^holder is given leave to bid and set o9 at a court 
sale, there is a receipt of assets when the sale takes place (4). Where 
the sale is held by the Collector, the assets are realized as soon as the 
sale proceeds are received by him, though he may send the sale proceeds 
to the court under Schedule 3, clause 9, C. P- C., at a later date (5), 

Rents of property under attachment which have been realised by a 
receiver appointed at the instance of one decree-holder are assets realised 
by sale or otherwise in execution of a decree (6). 

Money deposited in Court.-— It has been held in England that 
where in an action on a bill of exchange money is deposited m court by 
the defendant to abide the event, and the matter is submitted to arbitra- 
tion, and before the award, the defendant becomes bankrupt and an 
award is subsequently made in favour of the plaintiff, the plaintiff is 
to be treated as a secured creditor in respect of the deposit (7), It 

has similarly been held that where money is paid into court admitting 
liability, the plaintiff, in the event of the defendant’s bankruptcy^ is a 
a secured creditor in respect of it, and when liability is denied, he is a 
secured creditor for so much of his claim in the action as may be ad- 
mitted for proof in bankruptcy (8) The same principle has been held 
to apply to money paid into court as a condition of leave to defend 
under the Rules of the Supreme Court, 1833, O. 14, and such 

money will be ordered to remain in court until the event is deter- 
mined either by trial of action or admission of a proof (9), In 

the Civil Procedure Code there are several provisions under which the 
court may order the defendant to deposit money in court or where 
the defendent himself, apart from any order from the court, may deposit an 
amount in court. We shall consider some of the provisions under 
which amounts are generally deposited or ordered to be deposited* 

U) Where a suit is brought on the basis of a negotiable instrument 
under order 37 r. 2, C.P.C,, the court can grant lea'^’ie to appear and defend 
suit subject to terms as to payment into court or giving security, etc. 


(1) The Official Assignee of Madras v, Ponnu Swami Miidali, 26 I* 0, 
421 : A. L R. 1916 Mad. 4(0 ; Vishva Nath o. Vir Ohaud, (1882) 6 Bom. 16 ; 
Achamiut Lai v, Chhangamal, 32 I. C. 429 : A. I. R. 1916 Oudh 274. 

(2) Firm of Tek Chanel z;. Official Assignee, 134 I C. 1178 : A. I R. 1931 

Sind 161 , ^ ^ 

(8) Badri Das Bheonatli Singh, A. I. E. 1915 AIL 62 : 28 L CL 816 ; 
Mahomed Shariff o. Radlia Mohan, 41 AIL 274 : A. I. R. 1919 AIL 68 : 57 I, 
C. 760 (actual payment had been made). 

(4) Uanga Ram y. Mukti Earn, 11 Pat. 250: 1341. 0.616: A. L E. 
1931 Pat. 405; iN’avai y. Tota Ram, 133 L C. 37 : A. I. R, 1931 Bom. 252 ; 
Shrinivas y. Radhabhai, (1882) 6 Bom. 570. 

(5) Dattatraya t? Puudlyo, 58 I. C. 992 ; A. I. E. 1920 Bom, 35. 

(6j Pink y. Maharaja Bahadur, 26 Cal. 772* 

(7) Ex parte Banner, (1874) L. E. 9 Ob. App, 379. See also Exparie 
Bouchard, (1879) 12 Ch. I). 26. 

(8) JKe Gordon, (1897) 2 Q. B. 616. 

(9) Me Ford, (1900) 2 K. B. 211. 
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S.51. It is submitted that the English case, J?eFord referred to above, will be 

( 1 ). followed in India (1). 

(ii) 0, 9, r, 13, C. P. C.““Where an ex parte decree is passed against 
a persoof that person may apply to the court for setting it aside and the 
conrt may make an order to that effect upon such terms as to costs, 
payment of the decretal amount into court or otherwise as it thioks^ fit, la 
an Indian case, the facts were as follows P obtained a decree against E, 
in the court of the Munsiff. He executed the decree and attached certain 
movable property of his judgment-debtor. Subsequently !> brought a 
suit against E, in the court of the Subordinate Judge and obtained 
an order for attachment before judgment of a portion of the same 
property which P had attached. In B’s suit an ex parie decree was 
passed against E. B asked for action being taken under S. 73, C P» C., 
after putting his decree into execution. He consented to the sale being 
held by the Munsiff in execution of the decree and the assets being 
remitted to the court of the Subordinate Judge for rateable distribution* 
This was done. E, then, applied to have the ex parie decree set aside. The 
order was passed under 0. 9, r. 13, C* P- C , setting it aside which made 
a portion of the money realized by the sale, security for the satisfaction 
of the decree which might ultimately be passed. E, then applied to be 
adjudicated an insolvent and the District Judge stopped the payment of 
money for which P had applied. P & B then applied to the insolvency 
court for payment of their money* Their applications were rejected* 
It was held that P was entitled to rateable distribution, the sale in exe- 
cution of his decree being neither illegal nor invalid ; and that B was a 
secured creditor within the meanings of Ss. 31 and 34, P. L A., 1907, 
the money set apart for him as a condition precedent to the setting aside 
of the ex parte decree being a security to him, which he might draw out 
and appropriate to his own use (2). 

im) 0. 24, C. P* a— Under O* 24, r. 1, C. P. C., it is open 
to the defendant to deposit the amount of the suit in court or such sum 
of money as he considers a satisfaction in full of the claim in the suit 
The money may be paid into court or by common consent it may be 
deposited with a third gerson. Where money is deposited in court under 
the said order or where it is deposited with another person by common 
agreement, and the defendant is subseguenily adjudged insolvent, the 
question may arise as to whom the money should go, the plaintiff or the 
receiver. In such cises, it has been held that the plaintiff is entitled to be 
paid out of this sum in preference to the other creditors (3). 

(lu) 0* 41, r. 6, C. P. C. Where the defendant appellant 
obtained an order for stay of execution of a decree passed against Wm on 
depositing the decretal amount in court, pending the appeal, and subse* 
quently the appellant was adjudicated insolvent and the official assignee 
did not choose to proceed with the appeal, which Was, therefore, dismissed^ 


(IJ (Topalaiyar i?. ThiruveuKadan Pillai, A. I. R. 1918 Mad. 1158:38 
I C. 481, where the English oases in Me Ford, 2 Q. B. 211 and Bird 
Barstow, (1892) 1 Q. B. were followed* 

(2) Barsotaiiii Das David, 30 I. (1 779 : A* I. E. 1915 All. 406* 

® Behari Basak e. Manindra Nath Das* A. I. £, il)S3 Cab 

625 : 146 I 0. 826 : 37 0. W* N* 475. 
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it was held that the money deposited into the coort was payable to the S» 5 1 
de cree-holder and not to the official assignee (1). 

iv) 0. 38^ C. P. C. Under rule 1 of the said order the court may 
issue a warrant of arrest against the defendant and to bring the defendant 
before the court to show cause why he should not furnish security for 
his appearance. The defendant can avoid arrest by paying the amount 
claimed in the suit to the officer entrusted with the e:secutioii of the 
warrant. Under rule 2, the court can order the defendant to deposit in 
court money or his property sufficient to answer the claim against him or 
to furnish security for his appearance. When money is paid into court 
by the defendant under order 38, rule 2, sufficient to answer the plaintiff s 
claim, it is earmarked for the suit and is subject to the lien of the plaintiff 
in the event of his success. The plaintiff is entitled to appropriate the 
amount towards his decree to the exclusion of the official receiver and the 
creditors of the defendant Where the security for his appearance 
is furnished, such security will be merely conditional for his appearance in 
the court and cannot be said to be to the credit of the suit. In the 
second case so long as the condition is not broken the money is that of the 
defendant and will pass to the receiver in insolvency (2). 

Under rule 5, order 38, the court may direct the defendant to 
furnish security to produce at the disposal of the court some property of 
his or, where his property has been already attached, the court may 
remove the attachment on the defendant's furnishing the required security 
tinder rule 9, Where the plaintiff took out summons for attachment 
before judgment of certain property belonging to the defendant who 
deposited a certain sum of money into court as security in order to prevent 
the attachment, the defendant subsequently became insolvent, and, then, 
the plaintiff claimed to withdraw the money, it was held that, as the money 
was merely paid as security for the production of the property and to 
render attachment unnecessary, the plaintiff did not acquire a charge on 
it and could not claim it in preference to the official assignee (3). The 
learned judges followed the English case in Re Pollard, Ex parte 
Pollard (3), and, after having made the observation that the sequestration 
under which the money was brought into court in that case corresponds 
to attachment under our law, proceeded to quote with approval the 
following remarks of Romer, L. J*, ; — order that the creditor should 
obtain a special charge upon some specific part of the property seized 
under the writ, he must go further, and must obtain some order giving 
him a special right to or charge on a specific part of the property. To my 
mind these propositions are now free from doubt. Therefore, in an ordinary 
case like the present, the facts that the sequestrators had sequestrated 
money owing to the debtor by a banker would not give the creditor any 
right to say that the money was his property or that he had any special 
charge thereon/' Similarly where the property of the defendent which, 
being attached before judgment, was released on his payment of a cash 
security and the defendent was subsequently declared insolvent under 


(1) Chowih Ma! a Galcutta Wheat and beed Association, SI GaL 1010 : 
84 L G. 922 : A. I. R. 1925 Gal. 416 ; Subramania Chettxar v. Raja Rajeswara 
8ethupatbi, A. I R, 1918 Mad. 442 ; 41 Mad. 327 : 43 I. 0. 187. 

(2) Ramiah Oopaliar, A. I. R. 1919 Mad. 607 : (1918) 41 Mad. 1053 : 49 

L 0. 20. 

(3) Errikulappa Obetty ti Official assignee of Madras, A. I. R. 1917 
Mad. 743 (2): 39 Mad. 903 : 32 I C. 190. 

(4) (1903) 2 IL B. 41 : 72 L. J. K. B. 609. 



458 


meaning of ‘realised/ 


S.51 

(IK 


Act 3 of 1907, it was held that the plaintiff acquired no lien or charge on 
the money deposited as security for getting the attachment before judg- 
ment withdrawn and the receiver in insolvency of llie defendant’s property 
was entitled to have the money paid to him (1). 

Order 21, i^eles 46, 52 &53 — Rule 46 prescribes the procedure 
for attaching a debt due to the debtor or share in other property, which 
is rot in possession of the judgment-debtor, or a^.y property deposited in 
the custody of any court. Where the property to be attached is in the 
custody of any court or public officer attachment is to he made according 
to rule 52- For attachment of decrees in favour of the jiidgment-deblor 
by the attaching decree- holder, we have to look to rule 53. As already 
noted, mere attachment of property does not confer any right or title on 
the attaching creditor so as to prevent the vesting of the property 
in the receiver. The case of tangible property, whether movable 
or immovable, is an easy one and it is always possible to deter* 
mine with certainty as to when the assets are realised. In the case of 
debts, decrees and moneys deposited in the custody of the court or any 
other public officer, the question is not so easy of determination. Stil! 
the test should be the same, and we again quote from Lord Justice Lush 
in Bz parte Fillers, in re Curtoys (2). The relevant remarks are : — 

^‘Something more must have been done ; there must have been an 
active conversion of the security into money, and, I think, we must find 
some equivalent for that in the case of attachment under a garnishee 
order. What is the equivalent ? The security must have been realised 
before there can be any protection. How can the garnisher realise the 
debt which he has attached ? The debt cannot be sold, and he can only 
realise it by obtaining payment of it from the garnishee, either voluntarily 
or by means of execution on his goods ; till that has been done I think 
there is no protection. It is true the words ‘‘executed by seizure and 
sale” have no application to the case. But I think they do show what 
was the meaning of the Legislature clearly enough to enable us to apply 
the principle, and if, for want of apt words in the section, we were to 
say, it does not apply to a garnishee order, we should be incurring the 
censure which is implied in the maxim qui haerei in Utcra hmrei in 
caftio^* I am of opinion that the only equivalent for an actual sale of 
goods which will satisfy the words of the Act in the case of a garnishee 
order is an actual receipt of the attached debt by the garnisher. Til! that 
has been done, the attachment is only a security and is not protected by 
section 95.” 

Following the above decision it was held by the Bombay High Court 
that where N, on an attachment under a garnishee order, handed Over 
rupees twelve hundred, a sum largely exceeding the amount due by him 
to the judgment-debtor, together with Rs. 85-9-0, the costs of the 
execution, to the sheriff, and on the following day the judgment-debtor 
filed his petition in the insolvent couit, the official assignee^ title 
must prevail The reasons for the decision were given in the following 
Words : “The payment to the sheriff could not be treated as equivalent fO 
a payment to the creditor. It was really tantamount to a payment in the 
court The fact that a larger sum was paid to t^e sheriff than was 
actually owing, showed that such payment was paid for the jpwpose of 

573 Nath ti. Mohini Mohan, A. I. R. 1916 Gal, &81 : 31 L 0. 

(2) (1881} 17 Oh. D. 663. 
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getting rid of the attachment and not in satisfaction of the debt The S.51 
property in the hands of the sheriff must still be considered as belonging (1), 
to the insolventi and, therefore, as being vested in the official assignee (1), 

There can be no doubt about the proposition that money 
attached in the execution of a decree in the hands of a third person cannot 
be said to be realised in any case unless they reach the court which passed 
the decree. Where, therefore, a treasury officer retained the money for 
transmission to the court but it did not actually reach the court, it was held 
that there was no realization. The principle laid down by Lord Justice 
Lush has not been followed in India in all cases. After the money has 
been deposited in court by the garnishee, the next two steps are generally 
an order of payment by the court to the decree-holder and the actual 
payment of the amount to him. According to the English decision cited 
above, nothing short of actual payment to the decree-holder will save the 
money from going to the official receiver. Except for the Bombay 
case referred to above, there is no decided Indian case, which has gone 
to the length of holding that an actual payment to the decree-holder is 
necessary. In an earlier Bombay case the facts were as follows : — 

*‘On the 8th July, 1890, the plaintiff Warden sued {Suit No. 382 of 
1890) Govind Ram Ji for Rs, 2,237, and on the eighteenth idem obtained 
an attachment before judgment of certain money belonging to Govind Ram 
Ji in the hands of the B. B. and C. L Railway Company. On the 5th 
August, 1890, Warden got a decree in the suit for Rs. 2,008, with interest 
and costs, and on the 13th August, 1890, applied for execution. On the 
24th September, 1890, Govind Ram made an assignment in favour of his 
attorneys, Messrs. Wadia and Ghandy of the fund belonging to him, 
(expressed to be Rs. 7,818) in the hands of the Railway Company, 
subject to the attachment levied on the same by Warden. This assign- 
ment was intended to secure costs incurred by Messrs Wadia and Ghandy 
as attorneys for the defendant. Notice for this assignment was at once 
given to the Railway Company. In February, 1891, the Bank of 
Bengal attached the sum of Rs. 7,818, in the hands of the Railway 
Company, in execution of a decree, obtained by the bank against Govind 
Ram Ji in Suit No. 190 of 1890, and subsequ«intly other creditors of 
Govind Ram Ji, who had obtained judgments against him, applied for 
execution and obtained attachment of the sum in question. 

On the 25th May, 1891, under a consent order in suit No. 282 of 
1890, the Railway Coy., paid over to the Sheriff of Bombay, the sum of 
Rs. 8,0844-0, which was the amount admitted by the company 
to be due to ^Govind Ram Ji after making all just reductions. 

It was contended by Messrs. Wadia and Ghandy that, under the 
above assignment of the 24th September, 1890, they were entitled to the 
fund assigned to them, subject only to the claim of Warden, who had, at 
the date of assignment, already attached the said fund, and that subse- 
quently attaching creditors had no claim to the said fund. 

It was held that the fund in question must be regarded as “assets 
realised by sale, or otherwise in execution of a decree,^’ within the mean- 
ing of section 295 of the Civil Procedure Code (XIV of 1882) (2). 


(1) Jitmand Ramanand Bamchand Nand Ram, 29 Bom. 405. 

(2) Sohrab Ji o. (Jovind, (1891) 16 Bom. 9L 
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Mere payment into court by the garnishee, of the sura attached was held 
amounting to realization in a Calcutta case. There the sum had not 
been ordered to be paid to the decree holder (1). This case was followed 
by the Sind court (2). In an Oudh case, it was held that where steps 
are taken by the court for the purpose of obtaining a sum of money 
into its own possession under a perfectly legal application for execution, 
which the decree-holder is in law entitled to make, it docs not matter 
that instead of issuing a precept under section 46, or a garnishee order under 
O 21, C. P. C , the court issued a process under rule 4 ) of the same 
order (3). Where the garnishee sent the amount to the executing court by 
cheque and it was received by it, it was held by the same High Court 
that, even though there was no order of payment in favour nt the 
decree-holder and the money had not in fact been paid lo the decree- 
holder, the assets were realised within the meaning of the present 
section (4). In a Patna case the money was not even deposited in the 
court. There a certain sum in the hands of the District Borrd due to 
the insolvent jadgment-debtor was attached by an execution ci editor and 
a payment order had been granted by the executing court in favour of 
the creditor, directing the District Board to pay over the money lo him. 
It was held that the assets were realised on the date the precept was 
issued to the District Board. It was not necessary to decide the point ; 
all the same the judges expressed their definite opinion lo the above 
effect (5). 

The same principle which applies to a garnishee order under O. 21, 
rule 46, will apply where the property is attached in the hands of any 
court other than the executing court or a public officer under rule 52. 
The difficulty, however, arises where the court in whose custody the 
money to be attached is and the court issuing execution happen to be 
the same court. The law in Madras was finally settled by a full bench 
decision (6). The law was laid down in the following words ; — 

“The fact that money was lying in Court to the credit of the 
judgment-debtor in a suit other than in which the attachment was 
made does not make the assets held by a Court, within the ipeaning 
of section 73, which clearly refers to assets levied in execution or paid 
into court in satisfaction of the decree under execution and not to 
assets lying in the same court to the credit of the judgment-debtor in 
another suit. When the attaching Court and the custody Court are the 
same, an order should be made by the Court as attaching Court for 
transferring the money from the suit in which it came into court to the 
suit in which the attachment took place. It is only when this is 


(1) Madlm Sardar v. Khifcish Chandra Banerjeo, A. 1. R. 1916 Cal. : 
43 Cal. 289 : 30 I. C. 83. 

(2) Firm of Tek Chand o. Official Assignee, 134 I. C. 1178 : A. I. R. 
1931 Sind 164. 

(3) Official Assignee, Bombay v. Durga Prasad, A. I. E. l934 Oudh 11 : 
6 Luck 278 : 147 I. 0. 68. 

(4) Official Assignee, Bombay u. Durga Prasad smra. 

(5) Ram Sundar Eai v. Bam Dhevau Ram, A. I. B. 1918 Patna 214, ; 
46 I. C. 224 

(6) E. N. Visvanadhan Ohetti v. Arunachalan Cbetti, A. I. E. 1921 Mad. 

318 : 44 Mad. 100 : 60 1 0, 303, , a j. w. a maa. 
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done that the courts as attaching court, can properly be said to have S« 5 1 
received the assets and to hold them within the meaning of section 73/’ (1), 

The main reason adduced in support of the above proposition by 
Wallis, C. T, was that for the purposes of O. 21, r, 52 the custody court 
and the attaching court, though in fact they may be the same, should 
be treated as different and that, just as it is necessary for the attach- 
ing court to issue an order calling in the money when the money is in 
the hands of a public officer or another court, it is also necessary for it 
to issue an order transferring the amount standing in another suit 
pending in that court to the credit of another suit or decree in which 
the attachment is issued. The Full Bench case was again considered 
and followed in a subsequent Madras Full Bench case (1). The extreme 
view expressed by Justice Oldfield to the effect that the fund attached 
under 0* 21, r. 52 required no further realization in Uma Venkatarat- 
nam v. Methewal i Adamji Uiman (2) must now be considered to have 
been overruled (3). It may be noted that the three Madras cases referred 
to above were decided under S 73, C. P. C. The principle of those de* 
cisions will, however, apply to cases arising under the section. The 
above Madras view was expressly dissented from by the Siod High 
Court (4)* 

To sum up, we may lay down that actual payment to the decree- 
holder in cases where the property is attached under O. 21, rr. 46 and 
52 has not been held necessary to hold the assets as realised, except in 
one Bombay case (5) t secondly, depositing the amount in court by the 
garnishee or an order of transfer by credit in case where the money is 
in the hands of the attaching court itself in another proceeding is 
sufficient for saying that the property is realised t thirdly, that even if 
the money is not deposited in court by the garnishee but the court has 
issued a precept to the garnishee to pay the amount over to the execution 
creditor, the money becomes exclusively that of the decree-holder and 
the money will be considered to be realised on the date of the issue of 
precept. The general test, it is submitted, which should be followed, 
having regard to the circumstances of the case, should be what was 
laid down by that eminent judge, the learned Chief ^ Justice, Sir L. H. 
Jenkins, in 28 Bom. 264 (6) that the word “realised” means converting 
into cashorififoa form whereby It becomes available for immediate 
distribution. Judged by this test an asset will be realised as soon as 
it is available for payment to the decree-holder. That will be the case when 
the money is in court to the credit of the decree-holder and not in court 
merely in general account. Thus two conditions are necessary : firstly, that 
the money should be held by the court and secondly, it should have 
been earmarked for the decree in which it is to be paid. The effect 
of earmarking may be made by an express order or it may be implied 
from the proceedings. 


(1) Naciiiappa (Jhettiar Subbiar, A. I. E. 1923 Mad. 505 ; 46 Mad. 506 : 
72 L 0. 820. 

(2) A. L B. 1919 Mad. 66 : 42 Mad. 692 : 50 L 0. 925. 

(s) See the observations of Schwabe, C. J., in A. L E. 1923 Mad, 505 
on page 507. 

[£) Firm of Tek ChaiH v. Official Assignee, A. I. B. 1931 Sind 164 : 
134 L 0. 1178. 

M 29 Bom. 405. 

(6} Maui Tal Umedram Jfanabhai Maneblal, 28 Bom, 264, 
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BEFORE ADMISSION OF THE PE'flTION, 


S«51 Where the property consists of a decree due to the judgment- 

(1). debtor, its mere attachment is not enough. The attaching decree-holder 
will have to execute the attached decree and any sum realised in the 
attached decree shall be governed by the same principles which will 
apply as if the attaching* decree-holder were the decree-holder in the 
attached decree. 

Before the date of the admission of the petition, -“As already 
noted, under the Act 3 of 1907, the material date taken for the purposes 
of dividing the benefits of execution between the decree- holder and the 
receiver was the date oi the order of adjudication. Under the present 
Act it is the date of the admission of the petition which is to be taken 
as the dividing line fi). Section 18 provides that in regard to the ad- 
mission of insolvency petitions the procedure in regard to the admission 
of plaints shall be followed. The date of the admission is to b« dis- 
tinguished from the date of the presentation of the petition. They may 
be diSerent dates. Where, therefore, moneys are brought into court 
between the date of the presentation of a petition for insolvency and the 
date of its admission, the money shall go to the creditor (2). Petition 
means the petition on which the order of adjudication is made. Where, 
therefore, the first petition for insolvency is dismissed on any ground and 
a fresh petition is presented, on which the judgment debtor is adjudi- 
cated insolvent, the proceeding on the second application cannot be 
considered to be proceedings in continuation of the first application, and 
if the assets were realised before the date of the admission of the second 
application, though after the date of the admission of the first applica- 
tion, they will go to the decree-holder in satisfaction of his decree (3). 

Having regard to section 18 a petition is admitted when it is 
entered in the register. Or it may be taken to be the date on which the 
court makes an interlocutory order, as the appointment of an interim 
receiver (4) or an order for furnishing security (5). It is not necessary that 
the date of hearing must be fixed at the time of admitting the petition 
and it is wrong to say that, unless a date of hearing is fixed, the petition 
is not admitted (6), 

Again, it may be observed that the judgment-debtor should have 
been adjudged insolvent before the section can apply. If the petition 
is finally dismissed the section will not apply. In a Lahore case, a 
particuhr decree was assigned to another, and after assignment the 
assignor decree-holdsr was adjudged insolvent. On the assignee 
decree-holder’s applying for execution and realizing certain assets 
of the debtor, the district judge, on the application of the assig- 
nor’s estate s receiver, ordered that the assets should be paid to 
the latter. The order was set aside by the High Court because section 


(1) Miithan Chettiar v. Venkituswami Naicker, A. L R, 19S6 Mad * 819 : 
59 Mad. 928. 

(2) Dayamm Mengh Raj Sakhi Bai, 130 I. 0. 559 : A. I. E. 1931 
Sind 65. 

(3) Mauga Maung v. A. R. R. M. A. N. Ohettyar firm, A. I R. 1930 : 
Rang. 265 : 126 1. C. 63 ; D. N. Chatter jea & Co. v, Rajkuinar Mandal, 146 
I G. 697 (2) : A. I. R. 1933 CaL 651. 

(4) Ramanathau Chettiar Subramaniam Chettiar, A. L R* 1928 
248 ; 85 I 0. 216 : 43 Mad. 636. 

(5) Agar Ohand t). Prithvi Singh, A, I. E. 1936 Lah. 

(6j See (5) above. 
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tion 51 had bo application (I). Where a person attached before judgment S* 5! 
the property of joint Hindu family (including the sons* share) and the (2) (3 
same was sold iii^ execution of the decree against the father alone^ sons 
not taking any objection and the father having been adjudicated insolvent 
befor the sale, it was held that the price of the sons’ share would go in 
ptisfaction^ of the decree and the price of the father’s share only vested 
in the official receiver for the benefit of the general creditors (2)* It is 
clear that where during the pendency of the execution proceedings the 
judgment-debtor has been declared insolvent, the decree- holder can only 
claim such amount as has been realised in execution before the date of 
the admission of the insolvency petition (3), If the executing court has 
distributed the assets to the creditor, which should have been paid over 
to the official receiver, it has been held that the insolvency judge has, 
under section 4 of the Act, full power to decide whether the official re- 
ceiver was entitled to the assets realised by the decree-holder in execution 
of his decree against the insolvent and to order for the refund of the 
money paid to the decree-holder (4). 

Siib-‘Sectioii (2) ; secured creditors. — The present sub-section is in 
accordance with the general scheme and policy of the insolvency laws. 

By section 28 sub-section (5), the order of adjudication does not afiect the 
rights of secured creditors. As to whether on the insolvency of the 
judgment-debtor the official receiver is a necessary party to the suit or 
execution proceedings of the secured creditor, see commentary under 
section 28, sub-section (6). 

Sob-section (3) ; purchaser in good faith under an execution sale. 

— The sub-section saves the rights of a third person who acts in a hona fide 
manner. If the sale takes place before the date of the admission of the 
petition, the auction purchaser gets a valid title. If the sale takes place 
after the date of the admission and before the order af adjudication and 
there is no question of the applicability of the section 52 infra, the 
question may arise as to whether the property itself or the sale proceeds 
thereof vests in the receiver. If it is the property itself which vests in 
the receiver, it is the auction purchaser who is affected and the auction 
purchaser’s remedy in such a case would be only to claim the sale price 
from the decree- holder under the relevant provisions of the Civil Procedure 
Code or by a regular suit. If it is the sale procieds which vest in the 
receiver, then the decree-holder is affected and the auction purchaser gets 
a valid title (5). In this connection attention may be drawn to the doctrine 
of the relation back of the trustee’s title to the date of the presentation of 
the petition on the making of an order of adjudication. Under section 
28 all the property of the insolvent which existed on the date of the pre« 
sentatlon of the petition vests in the receiver and an auction purchaser 


(1) Bashesharnatli v, Bagainal, 120 I. 
(It was not worth reporting). 

(2) Official Receiver Aronachalam, 


G. 175 : A. L e. 1929 Lain 805. 
A. I. R. 1934 Had. 217 : 149 L C. 


127. 

(3) Dunicliand 0 , Jitamal, A. I. R. 1934 Lain 535 ; Tejmal Marwari 0 . 
Jokiram Surajmal, A. I. R. 1936 Pat. 112 : 160 L C. 146. 

(4) Sardax Mohammed v* Ijabburam, 14 Lab. 724 : 144 I. 580 : A. I. R. 
1933 Lab. 477/dissenting from an earlier single bench ^ ruling of the same 
High Court reported in Din Mohammed u* Tara Uhand, 116 I. 0, 192 : A. I, R. 

1930 Lab. 39. ^ . r -r. 

(6) See Rangappa Gangappa ■r'. CTbanshyam Madhao Tapr, A. I. E. 1937 
. 193, where the distinction appeared directly. 
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SALE AFTEE adjudication. 


3. 51 in the case of a sale which takes place after the presentation of the insol- 
(3) vency. petition will get no title to the property on th- simple ground that 
the judgment-debtor had on that date no title, right or interest in the 
property sold. The sub-section is intended to save the rights of such 
auction purchasers provided they are proved to have acted in good faith. 
The question directly arose in an Allahabad single bench case (1). There 
the sale took place between the dale of the presentation of the petition 
and the date of the order of adjudication. Mo reference, ^it appears, 
was made to the doctrine of relation back of the trustee s title in 
the arguments. The learned judge relied upon an earlier division bench 
ruling of the same High Court reported in Din Dirya! v Gur Samn 
Lai (2), and held that, when an auction sale has taken place, the property 
itself no longer vests in the court_ or the receiver, but under section 51 
the sale proceeds are at the receiver’s disposal. The judgment relied upon 
was under the old Act 3 of 1907, and in section 34 of that Act (correspond- 
ing to the present section), the date of the order of adjudication was the 
material date. Under that section neither the property sold nor the sale 
proceeds thereof vested in the receiver if the sale took place before the 
date of order of adjudication. Section 34 was a sort of exception to 
the general rule stated in S. 16, P. I. A., 1907 (corresponding to section 
28) that the receiver’s title relates back to the date of the presentation 
of the insolvency petition. All that the Division Bench decided was that 
section 16 must be read subject to S. 34, P. I. A., 1907. Under the 
present section sales which take place between the date of the admission 
of the petition and the order of adjudication are not safe. It is true that 
sub-section (1) of the present section does, not expressl> provide that a 
sale held after the date of the admission of the petition will be void against 
the receiver. But that proposition is clearly implied therein. And 
sub-section (3) is a clear proof of that implication It is submitted that, 
unless the case of the auction purchaser of a sale held after the date of 
the admission of the petition and before the date of the order of adjudi- 
cation comes under sub-section (3), he does not acquire a good title to the 
property which vests in the receiver (3). As regards a sale which takes 
place between the date of the presentation of the petition of insolvency 
and the date of the admission of the petition, it is submitted that the 
principle laid down by the Division Bench in Din Uayal v. Oursaran 
Lai, will apply in that it will not be the property itself but the sale 
proceeds which will vest in the receiver. And the ground of the opinion 
will be that such a sale is impliedly saved by the present section from the 
general effect of the relation back of the trustee’s title to the date of the 
presentation of the petition (4). It is therefore submitted that, in the 
Single Bench ruling of the Allahabad High Court, the proposition has 
been laid down rather too broadly and it needs qualification in the light 
of the foregoing observations. 

Sale taking place after the order of adjudication. — The point for 
consideration is: Does the presentsub-section protect the title of a purchaser 
in good faith at an execution sale which takes place after the order of 
adjudication ? On the passing of aa order of adjudication the 

(1) Kisbansarup v. Mukandi Dal, A. I. E. 1984 All. 252 : 14B L 0. 891. 

(2) A, I. E. 1920 All. 253 : 69 I. C. 67 ; 42 Ail. 336. 

(3) Jagendra Nath Kundu ®. Jagneswar Mandal, A. I. fi. 1936 Cal, 618 : 
168 I. 0. 674. 

(4) See Muthan Ohettiai ®. ‘Venkituawami, A. I, R. 1936 Had, Sift 

nnrnish. J.. at p. 824. cl. 2 ! 69 Mad. 928. ’ ''I 
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msokent ceases to have any title or interest in his property which vests S*51 
in the official receiver. And for all practical purposes it is the receiver (3), 
who will represent the insolvent in all claims and proceedings against the 
insolvent’s estate. There is a devolution of interest by operation of law 
and 0. 22, r. lO, C, P. C., applies. It is provided by rule 10 that the 
suit may, by leave of the court, be continued by or against the person to 
or upon whom such interest has come or devolved. And this rule, on the 
analogy of general principles, shall apply to execution proceedings of a 
decree or order. Rule 10 is not mentioned in rule 12 which expressly 
provides that the rules 3, 4 and 8 of Order 22 shall not apply to execution 
proceedings ; and, by a sort of reverse or negative reasoning, it may be 
concluded that rule 10 applies to execution proceedings. The other relevant 
provision which may be considered in this connection is order 21, rule 22, 
which provides that where an application for execution is made against 
the legal representatives of a party to the decree, the court executing the 
decree shall issue a notice to the person against whom execution is applied 
for. The distinction between the scope of order 22, rule 10 and order 21, 
rule 22 is that the former applies to pending proceedings, whereas the 
latter applies to execution proceedings started or commenced after the 
interest of the original judgment-debtor has devolved on the legal repre- 
sentative. Order 21, rule 22, was however applied to the case of a pending 
execution proceeding by their Lordships of the Privy Council in a case 
arising under the Indian Insolvency Act, 1848 (1). In that case the 
property of the judgment'debtor was attached in execution of a decree 
against him. Afterwards the judgment-debtor was adjudged insolvent 
under the Indian Insolvency Act, 1848, and his property vested in the 
official assignee. No notice under order 21 , rule 22, of the Code of Civil 
Procedure, 1908, was served on the official assignee. The property was 
then sold in execution of the decree and it was held by the Privy Council 
that the sale was void as against the official assignee and that the auction 
purchaser acquired no title to the property. It was also held that a notice 
under order 21, rule 22, of the Code was a condition precedent to the 
validity of the subsequent execution proceedings, and that, no such notice 
having been issued and served upon the official assignee, the sale was a 
nullity. In the course of the judgment their Lordships said, 

“Their Lordships are of opinion that this sale wa% altogether irregular 
and inoperative. In the first place, the property having passed 
to the official assignee it was wrong to allow the sale to proceed 
at all The judgment-creditors have no charge on the land and 
the court could not properly give them such a charge at the 
expense of the other creditors of the insolvents. In the second place, no 
proper steps had been taken to bring the official assignee before the court 
and obtain an order binding on him (under order 21, rule 22), and accord- 
ingly he was not bound by anything which was done. In the third place, 
the judgment-debtors had at the time of the sale no right, title or interest 
which could be sold to or vested in a purchaser and consequently the 
respondents acquired no title to the property.** 


(1) Raghimathdas Sundardas, ( 1914 ) 41 - L App. 261 : A- 1, E. 1914 
P* C* 129 : 42 Oai 72 : 24 I. C. (In cases under the Insolvency Chapter 
(Ohaptey XX) of the Code of Civil Procedure, 1888, the property of the 
insolvent vested in a receiver. Under that chapter it was held that a sale of 
the property of the insolvent after the property had vested in the receiver 
Was toia Aid that the purchaser acquired no title to the property. Uhouri 
l^att Shtokar Ual^ (lf®2) 14 All. 868 and Vira Eaghava 0 . Parasurama, 

/it ' i K 
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SALE AFTER ADJOdICATION. 


». 51 From the above quotation it will appear that their Lordships of the 

( 3 ). Privy Council based their finding on more than one ground. Their Lord- 
ships were not called upon and could not be called upon to consider the 
effect of a section like the present section 5 1, in relation to a vesting order. 
Supposing that the official receiver is brought on record in execution 
proceedings after the order of adjudication, but he neglects to take any 
interest in it, and at the same time, the sale which takes place is proved 
to have taken place in favour of a purchaser acting mala fide, the reason- 
ing based on order 21, rule 22, will not apply, nor the reasoning based on 
the ground that the judgment debtor had no title to the property on the 
date of the sale will apply. The question arises : Will sub-section (3) 
come up for the consideration of the court in deciding the validity of the 
sale in a case like the one supposed above ? The imaginary case stated 
above is given to bring it out clearly that the Privy Council case does not 
cover in all its various aspects the point which we are here considering (Ij. 
Nevertheless the Privy Council ruling has been relied upon for holding 
the view that a sale held after the order of adjudication is null and void 
and that no question of good faith arises in a case of such a sale (2). 
In all these cases it was expressly decided that no question of good 
faith arises where the sale takes place after the order of adjudication, 
though the question of good faith of the purchaser was also considered. 
The contrary view that section 51, sub- section (3) protects a purchaser in 
good faith at a sale held after an order of adjudication has been taken by 
the Calcutta High Court (3) and assumed to be correct in a Madras 
case (4). In the Calcutta case, A. I. R. 1935 Calcutta 503, the Privy 
Council case reported as Raghunathdas v. Sundardas (5) was distinguished 
and the law was laid down in very explicit terms as follows : — 

‘‘a purchaser of an insolvent’s property at a sale in execution of a 
decree, even with notice of the insolvency, who purchases the property in 
good faith acquires a good title to it, against the receiver in whom the 
insolvent's property had vested under section 28, sub-section (2) . The 
provision contained in sub section (2) is controlled by the latter provision 
contained in section 51, sub-section (3). It effectualy secures the title of a 
purchaser of an insolvent’s property at a sale in execution in case of good 
faith being established on the part of the purchaser and the receiver in 
insolvency cannot be allowed to have the sale declared null and void, so 
as to defeat the title of the purchaser.’’ 


(1) Mukti Earn v. Oanga Ram, 146 I. C. 252: A. I. II, 1933 Pat. 619: 
13 Pat. 30. See in this connection Jokhi Earn Surajmal Pirm v. t'houthinal 
JBhagirath, K. I. E. 1931 Pat. 70 : 9 Pat. 945 : 130 I. 0. 38, in wliich 
the contrary' appears to have been held 1’'. G. Anantharama Iyer v. Koviiamma, 
34 1. C. 829: A. I. E. 1917 Mad. 924 ; Chunilal ®. Vithal, A.’ I. E. 1933 Nag. 
28: 140 I. 0. 835. 

K., A. 1. R. 1935 Mad. 819: 
69 Mad. 928, Vonkatasubba Eao, J., on p. 823. 

mirj Sundara Dasya, 35 1.0. 643: A. I. R, 

1917 Ul. m, (case decided under Act 3 of 1907) ; Dinesh Chaudar Roy «. 
Choudhun C. Jahanah, A. I. E. 1935 Cal. 503 : 62 Cal. 457 : 157 I. C. 862. 

Vijayaraghavalu, A. I. R. 1927 Mad. 983: 

lOo 1. O. 44, 




24 I.C, 304: 41 1 A* 
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The learned judges lelied upon an earlier ruling of the 
same High Court reported in Madhusudanpal v. Parhati Sundari 
Dasya (l). It is submitted that the earlier ruling did not decide 
that a purchaser with notice of insolvency proceedings can be 
a purchaser in good faith. In that case, the execution purchaser bad 
transferred the property to another person who had notice of the insolvency 
proceedings, but the purchaser himself had no notice of them. 

Good faith.—It has been held that a purchaser cannot be said to 
have acted in good faith if he had knowledge of the insolvency proceedings. 
The essence of good faith is that the purchaser should not know of the 
defect in his vendor s title ; if he does, then he loses his protection. The 
principle contained in sub-section (3) for the protection of purchasers in 
good faith is only a particular application of the general principle which 
runs through many branches of the law (2). 

Receiver's right to apply for setting aside sale.— Under section 
51, there may be cases where the executing court holds a sale which is 
not binding on the receiver. A receiver occupies a twofold position. He 
is the representative of the insolvent as well as the general 
body of the creditors. Any general statement to the effect 

that the receiver is or is not a representative of the judgment-debtor, 
for the purposes of section 47, Civil Procedure Code, is necessarily 
misleading. It all depends upon the purpose and nature of the applica* 
lion made by the receiver (3). When a receiver in insolvency comes to 
the execution court with the objection that the property attached cannot 
be sold for the judgment^debtor’s debt, it having been vested in himself 
for the benefit of the creditors, he is not for that purpose a representa- 
tive of the judgment-debtor. Acting in such a case under the usual 
provisions of the Civil Procedure Code, he is merely a third party making 
a claim. An application, therefore, by a receiver in insolvency under 
Order 21, rule 90 to set aside a sale being an application by a person 
interested under Order 21, rule 90, no second appeal lies from ^ the order 
passed thereon (4). An application by a receiver of an insolvent s estate to 
set aside a sale on the ground of a prior adjudication of the debtor 
is an application under section 47, and a second appeal can lie in the 
High Court from an order passed on appeal. Proceecings to set aside a sale 
on the ground of material irregularity or fraud in publishing or 
conducting the sale involve questions relating to the execution, discharge 
or satisfaction of a decree and hence fall under both section 47 and O. 21 
r. 90, C. P. C. Proceedings to set aside auction sales on any other tenable 
ground also involve questions relating to execution, etc., and hence fall 
under section 47, Civil Procedure Code, though they may not fall under 
O. 21, r. 90, C» P* C* It is an executing court which is entitled to set aside 
a sale on an application under section 47, and no separate suit will lie. 
It is only where Order 21, rule 90 also applies (besides section 47) 
to a petition to sat aside an auction sale that no second appeal lies under 


(1) A. L IL 1917 Cal 606 : I C. 64a 

(2) Ghuni Lai th Vithal, A. L R. 1933 Nag. 28 : 140 1. 0. 8B5 ; ^fuktiraina 
t?. Oangarain, A. I li 1933 Pat. 619 : 146 L 0. 252 : 13 Pat 30 : Anantharama 
Iyer Kovilainma, A L li 1917 Mad. 924 : 34 I. U. 829. 

(3) Moliitoah Butt u. Rai Batisholinndra, A. 1. E. 1932 OaL 203 : 136 
t 0. S93, 

(4) UmtoBh Butt Rai Satish Chandra , A. I. R. 1932 OaL 203 : 136 
J, 0. 681, Se0 tlfto Kashi Prasad 0 . Miller, (1^3) 7 All. 753, 


S«5I 

(3). 
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MISCELLANEOUS. 


S. 51 section 100. But where section 47, Civil Procedure Code, alone is 
(3). applicable to the petition, the order passed thereon is a decree and a 

second appeal lies (1). 

A prior decision in execution proceedings to which the defendant 
was a party to the effect that the suit property was liable to be 
attached in execution of a decree against him, does not bind the oflicial 
assignee appointed in consequence of the defendant’s insolvency, as the 
official assignee cannot be deemed to be the legal representative of the 
insolvent defendant within the meaning of section 11, Civil Procedure 
Code, nor can it be said that he is litigating under the same title. The 
official receiver in the second suit wanted the property for the benefit 
of the defendant’s creditors (2), 

Where the official assignee applied to the executing court 
under the section praying that the sale proceeds be made over to him 
for distribution amongst the creditors it was held that, the official assignee 
not being the representative of an insolvent judgment-debtor, no appeal 
would lie against the disallowance of his claim to have the proceeds of 
the sale in execution of a decree against an insolvent judgment-debtor 
paid over to him (3). 

Where the fnt4Stajari of the debtor’s land was completed before the 
admission of the petition, it was held valid. It was further held that 
the debtor could not apply to have it set aside, but it was the receiver alone 
who had that right (4). An application was made by a person for 
insolvency and before the application was admitted one creditor attached 
a part of the insolvent’s property in execution of his decree. The property 
was subsequently sold and purchased, by the decree-holder creditor. The 
purchaser applied to the insolvency court for amendment of the petition 
in insolvency by excluding from the lists of the assets the property 
purchased by him. The amendment was allowed. The receiver was not 
appointed till after the sale. Another creditor appealed against the 
order allowing amendment. It was hold that a creditor not being a 
receiver had no locus standi to maintain an application under section 
51 ( 5 ). 

Miscellaneous.— ^Where the ad interim receiver appointed after 
admission of the insolvency application but before adjudication applied 
to a court executing a decree against a petitioner in the insolvency 
court to stay a sale of immovable property and the trial court refused 
to stay the sale but on appeal the District Judge did so, it was held 
that the judgment-debtor, in the absence of the receiver, had no right 
to appeal, and the order was set aside (6). But where the application under 
Order 21, Rule 90 put in by the judgment debtor was dismissed and the 
judgment-debtor was adjudged an insolvent on an application filed by a 
creditor subsequent to the sale, the judgment-debtor, though adjudged 
insolvent, was held to have a right to prefer an appeal against the order 
of dismissal of application under Order 21, rule 90. The ground of the 


fl) Allan tharania Iyer v, Kovilainma, A. L R. 1917 Mad. 924. 

(2) The Official Assignee of Madras v. Aiyu Dikshithar^ A. I. R* 192> 
Mad. 688 : 88 I. G. 85. 

(3) Grey, Official Assignee Hazari Lai, (1908) 30 All 486. 

(4) Lai Giiand a Vir Singh, A. L R. 1937 Lah. 634. 

(5j Sheikh Mohammad Fasin a Sheikh Ifateh Mohammad^ A. L 
Patna 643. . ^ i 

(6) A»i»-ud-Din Niamat Ali, 129 1 0. 21S ^ A, iW v ^ 



DOTIES OF BXECDTING COURTS. 


469 


decision was that the property did not vest in the official receiver until S. 
the sale was set aside, that the judgment-debtor was a person whose 
interests were affected by the sale, and that he could not only file an 
application under Order 21, rule 90 but also he could prefer an appeal 
from an order passed on such an application (1). Property which had 
already vested in the official receiver was put to sale by the decree- 
holder without notice to the official receiver and was purchased by him. 

The irregularity was brought to the notice of the execution court by 
the judgment-debtor, but the sale was confirmed and the delivery of 
possession was also duly carried out On a report from the receiver the 
insolvency court annulled the sale and delivery of possession. It was held 
that the insolvency court had power to do so (2). 


Duties of Court 
executing decree as 
to property taken in 
execution. 


52. Where execution of a decree has issued 
against any property of a debtor 
which is saleable in execution and 
before the sale thereof notice is given 
to the Court executing the decree 
that an insolvency petition by or 
against the debtor has been admitted, the Court shall, 
on application, d’rect the property, if in the possession 
of the Court, to be delivered to the receiver, but the 
costs of the suit m which the decree was made and of 
the execution shall be a first charge on the property so 
delivered, and the receiver may sell the property or 
an adequate part thereof for the purpose of satisfying 
the charge. 

History. — Section 35 of the Act III of 1907, ran as follows 


“Where execution’of a decree has issued against any property of a 
debtor which is saleable in execution, and, before the sale thereof, 
notice is given to the Court executing the decree that an order of 
adjudication has been made against the debtor, the Court shall, on applica- 
tion, direct the property, if in the possession of th3 Court, to be delivered 
to the receiver, b it the costs of the execution shall be a first charge on 
the property so delivered, and the receiver may sell the property or an 
adequate part thereof for the purpose of satisfying the charge.” 

The expression “that an order of adjudication^faas now been made against 
the debtor" has been substituted by the words^ “that an insolvency petition 
by or against the debtor has been admitted.” The words “the costs of 
the suit in which the decree was passed and ” did not occur in the old 
section, This is an amendment in favour of the decree-holder. 

The amendment substituting the date of the admission of the petition 
for the date of the order of adjudication for which notice is to be 
given to the executing court is intended to carry out the policy of the 
insolvency laws more correctly, Under the old section every creditor 


(1) Subbaraya Goundan u. Virapa Chettiar Bank, A. I. R. 1933 Mad. 8B1 
m B. ; 146 I. C. &21 : 57 Mad. 89. 

(2) Official Receiver «. Sanfcralynga Mudaliar, A. I. R. 1921 Mad. 204 : 
' 82 t 0. 495 : 44 Mad. 524 ; Mukti Ram Marwari u. Ganga Bam, A. I. B. 1933 

ipataa 619 ; 148 I. C. 253 : 13 Pat. SO. 
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duties of executing courts. 


I. 52 . was free to prosecute his claim in the ordinary courts, while the insolTency 
proceedings were at the same time being taken against the debtor. 
Under the old section the only receiver to whom property was to be 
delivered was the receiver appointed after the order of adjudication for 
the simple reason that the section came into action only after an order 
of adjudication had been passed. Under the present secuoti the legisla- 
ture, while making the amendment in regard to the operation of_ section 
52, overlooked to make clear the meaning of the word “receiver” in the 
section. The result has been a conflict of decisions 

Analogous law. — Section 53, Presidency towns Insolvency Act is 
exactly the same as section 35 of the Act III of 1907. Section 41, B. A., 
1914, is as follows : — 

“41. (l) Where any goods of a debtor are taken in execution, and 
before the sale thereof, or the completion of the execution by the receipt 
or recovery of the full amount of the levy, notice is served on the 
sheriff that a receiving order has been made against the debtor, the 
sheriff shall, on request, deliver the goods and any money seized or 
received in part satisfaction of the execution to the official receiver, but 
the costs of the execution shall be a first charge on the goods or money 
so delivered, and the official receiver or trustee may sell the goods 
or an adequate part thereof, for the purpose of satisfying the charge. 

(2) Where under an execution in respect of a judgment for a sum 
exceeding twenty pounds, the goods of a debtor are sold or money is paid 
in order to avoid sale, the sheriff shall deduct his costs of the execution 
from the proceeds of sale or the money paid, and retain the balance for 
fourteen days, and if within that time notice is served on him of a 
bankruptcy petition having been presented by or against the debtor, 
and a receiving order is made against the debtor thereon or on any 
other petition of which the sheriff has notice, the sheriff shall pay the 
balance to the official receiver or, as the case may be, to the trustee, 
who shall be entitled to retain it as against the execution creditor.” 

It will be seen that the scope of the English section is wider than 
the corresponding sections of the Indian Acts, and the English section 
curtails the rights of execution creditors to a greater extent. The 
present section of the Provincial Insolvency Act is wider in its scope 
than the corresponding section of the Presidency-towns Insolvency Act. 

Object and Scope.— The object of section 52 is not to give an 
advantage to the insolvent, but to prevent individual creditors from deriv- 
ing unfair advantage over other creditors and to place the property in the 
hands of a receiver for equal distribution to the general body of 
creditors (l). It applies to a state of affairs antecedent to what is con- 
templated by section 51 (2). The section requires that the executing 
court should have notice of the insolvency petition and that there should 
be an application praying for the delivery of the property, if in the 
possession of the court, to the receiver. If the prescribed conditions 
have been fulfilled, the executing court has no other duty to perform 
than to direct the delivery of the property in question to the receiver and 
it remains no longer competent to investigate or decide questions of title in 
dispute between the insolvent debtors and any other court, judgment-debtor 


(1) Tirpit Thakkur v. Mahanath, 125 I. C. 783 : A., I. R, 1930 Pat. dOB. 

. T ^ uUundar «. Babhuram, 14 Bah, 72| : 144 BCS. 580 ; 

A. I. R, 1933 Bah. 477, , , , J 
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or stranger ( 1 ), The section is peremptory in its terms. Where prior to the S« 52. 
date fixed for sale of immovable property in execution of a decree, the judg* 
ment-debtor had applied to be adjudicated and the interim receiver applied 
to the court to adjourn the sale the court was held bound to stay the sale and 
direct delivery of possession to him (2). The only order which the court can 
make on an application under section 52 is that such property be delivered to 
the receiver, if such receiver has already been appointed ; if no such receiver 
has been appointed, the court shall proceed with the execution but hold the 
sale proceeds subject to such orders as the insolvency court may pass in 
the matter (3). But where the court has no notice of insolvency proceed- 
ings, it can continue the execution proceedings (4), 

Does the section apply to immovable property ? — There is a 
conflict of opinion whether the woid ‘property*’ in this section is confined to 
movables only, or it also includes immovable property. It has been held 
in Sind that section 52 contemplates the delivery of property in the posses- 
sion of the court and thereby restricts its operation to such movable 
property which is seized by the court under O. 21, C. P. C., relating to 
attachment of property by seizure or which is attached by the court in 
such manner as to get possession of such property. Therefore it does not 
apply to immovable property attached under O. 21, r. 54, C. P. C., or 
de^ts due to the debtor which are attached by the issue of a prohibitory order 
under 0.2i, r. 46 (5). A contrary view has, however, been taken by the 
Bombay (6), Calcutta (7), Lahore (8), Nagpur (9) and Madras (10) High 
Courts. The reasons for the latter view were thus explained in the Calcutta 
ruling : — 

“The opening words of section 52 refer to attachment of any kind 
of property which is saleable and need not be confined to movable 
properties alone. Where immovable property is attached in execution of 
a decree it is commonly slated that the property is in custody of the court 
and there is no reason to suppose that the legislature meant that the 
attaching decree-holder would have a charge for his costs where movable 
property is attached but he would be entitled to no such relief if immova- 
ble property is attached by him, although the proceedings relating to the 
attachment of the property are taken at considerable cost of money and 
trouble. The true construction is that section 5:^"* refers to the case of 


(1) Official Receiver, Kistna v. Gogineiii Kodanclarmayya, A. I. E. 3935 

Mud. 6oi : 157 L 0. 826 : 58 Mad. 1056. ^ . a i a- 

(2) Sivaswatni Odayar d. Hubramania lyCr, A. I. R. 11932 Mad. 9o : 

55 Mad. 310 : 136 I. 0. 338. ^ 

f3J Tirpit Thakkur v. Mahanath, 125 I. 0. 783 : A. I. E. 1930 Pat. 406. 

(4) Oliandulal-Laxmi Narayan v. Bhikain Chand-Ram Chanda A. I* E* 
1936 Nag. 41 : A. L fi. 1936 Nag. 117 i 163 I. 0. 127. 

(5j Lyon Lord & Co., v. Pirm of \ iibhandas-Rattaiichand, fli I. C* 3w ; 
A. L E. 1926 Sind 199 ; Firm of Lyon Lord <& Co., t;. Virbhaiidas-Eattanchand, 
76 I. a 380 : A. I. E. 1924 Sind 69. . ....... t 

(6) Mahasukha Jhaverdas v. Valibhai Natubhai, 109 I. C. lo2 : A. I. E. 
1928 Bom. 177. 

(7) Haranchandra v. Joychand, A.^I. E. 1929 Oal. 

(8) Aziz-ud-Bin-Feroz Bin n. Niamat Ali, A. 

429 1. 0. 213. 

(9} Laxmi Oil Mills u Sukh Deo-Kanhaiya Lall, A. 1. R. 1936 Fag. 120, 


524 : 57 Oal. 122. 
1. E. 1930 Lah. 


970 s 


(lO) Sivaswami Odayar v. Subramania Iyer mpra* 
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SALE held after NOTICE. 


S, 52. attachment of all kinds of properties and is not confined to movable property 
alone (1).*’ 

Again to quote from the Bombay ruling, the effect of attach* 
ment of immovable property under 0.21, r. 54, C. F. C , is that the 
property attached is kept in custodia legis during the period of attacliment 
and, therefore, the court which attaches the property and purports to sell 
it is In possession within the meaning of section 52 (2). 

The difference of opinion turns upon the meaning of the expression 
In the possession of the court.* In the Smd ruling reliance was placed 
upon the corresponding section 41 of the Bankruptcy Act, 1914, where the 
word used is ‘goods/’ Mr. Mulla has criticised the Sind view in tfie 
following words : ^‘The word ‘goods* is also used in section 1(1) (e) of the 
Bankruptcy Act, 1914, which corresponds to section 9 (e) of the Presidency- 
towns Insolvency Act and section 6 ie) of the Provincial Insolvency Act* 
It cannot possibly be suggested that the ivord ‘property* in section 9 
and 6 (e) is confined to movables only. The reason why the two English 
sections are confined to goods is to be found in the peculiarities of the 
English law as to real property ’* (3). 

The section will apply to immovable property which has been attach* 
ed and not any other property, the reason being that without attachment no 
property can be said to be in possession of the court. Therefore immovable 
property which has not been attached and which is sought to be sold oa 
the ground that the decree created a charge upon it cannot be said to be 
property in the possession of the court withm the meaning of section 52i 
Provincial Insolvency Act and an interim receiver ~annot apply to have 
its sale stopped (4). It is submitted that the section joes not necessarily 
apply to all kinds of property which can be attached. The section further 
requires that the property should be such as to be saleable in execution. 
Now there are certain properties which can be attached but cannot be sold* 
A very clear instance is to be found in the case of attachment of a decree 
due to the debtor from a third person. Under certain provincial Acts 
relating to the land of agriculturists, land can be attached but it cannot be 
sold. It appears that in such cases the decree holder can proceed to realise 
his debt or decree even if he has notice of the insolvency proceedings by 
obtaining a temporary ^ienation of the judgment debtor's propertyf 

Sale held after notice. — On the plain meaning of the section it 
appears that the section applies only if two conditions are satisfied They 
are, firstly, that notice should have been given to the executing court of 
the admission of the insolvency petition and secondly, that the application 
should have been made to that court for delivery of the property to 
the receiver (5). It is only when an application is made to the 
executing court for the delivery of the property that the court 
is required by section 52 to direct the property, if in its possession* 
to be delivered to the receiver. It has, therefore, been held by 
the Lahore High Court, following the English cate* Wool/ords 


(1) Haranchandra v* Joy Chand, A. L B. 1929 Oal 524 : 57 Oal 122 : 
123 I C. 737. 

(2) Mahasukh Jhaverdas n* Valibhai-Natubai, 109 I C. 192 : 1* I* B. 
1928 Bom* 177. 

(3) Mullahs Law of Insolvency, 1930 Edition, p*427, 

(4) Ethirajulu Chettiar o. Official Beoeiver, West Tanjore, 56 Mai* 453 i 
141 1. 0* 817 : A. L E. 1938 Mad. 152* 

(5) Bam GopaLEam Earsad 0 » GulnamaLQha^itain< 4 I# B# 1910 
m:128LO*292* 
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Trustee v. Levy, (1892) 1 Q.B. 772, that where no such application is made 
the court is at liberty to sell the property and the sale being legal cannot 
be impeached by the receiver or the creditors (1). The Lahore view 
has been followed by the Rangoon High Court (2). The contrary view to 
the effect that the court should stop the sale as soon as it is apprised of the 
pendency of the insolvency application, even if no application for delivery 
of possession of the property is made, has been taken by the Calcutta 
High Court (3). The learned judges adopted the opinion of Sir Dinshaw 
Mulla as expressed m his book on page 426 The Lahore view was ex- 
pressly dissented from on the grounds stated by Mr. Mulla in his book and 
which may be quoted here with advantage : — 

“In support of its judgment the court relied upon Trustee of WooU 
ford’s Estate v. Levy, 1822, 1 Q. B. 772, a case under section 46 of the 
Bankruptcy Act, 1883. In that case it was held that a sale by the sheriff 
after a receiving order in execution of a decree against the debtor, though 
made with notice of order, was valid as against the trustee in bankruptcy 
appointed after adjudication, if no application was made by the Official 
Receiver under that section for delivery of the property to him. The dis- 
tinguishing features of that case are, first, that the sheriff after he came 
to know of the receiving order communicated with the Official Receiver 
and the Official Receiver wrote to the sheriff asking him to realise the 
goods and to account to him for the sale proceeds, and, secondly, that the 
receiving order under the English law does not vest the debtors’ property 
in the Official Receiver as an adjudication order vests it in the trustee in 
bankruptcy. The Lahore decision, it is submitted, is erroneous” (4). 

Receiver : does it include an interim receiver ? — It has been held 
by the Sind High Court that the receiver referred to in section 52 is the 
receiver appointed under para 1 of section 55 of the Act after the passing 
of an order of adjudication, and not the interim receiver appointed under 
section 20 of the Act (5) The same view was expressed in a Lahore case 
where it was remarked that a receiver under the section means a receiver 
who has power to sell and such a person can only be a reciever appointed 
after adjudication (6). A different view has been taken by the Bombay (7), 
Calcutta (8), Madras (9), Allahabad (10), Nagpur (11) and the subsequent 


(\) Rallaraiu y. R.imliilihayainal, 80 I. G. . A. I. R. 1925 Lali. 158. 

(2j 1’. 51. Ghettyui I'inu v. A. K. A. 0. T. A. L Ouettyar Firm, A. I. R. 
1933 Rang. .317: 1.3 Rang. 534: 158 I. G. H’)9 ; Seo also the opinion oi 
Venkat.iauhlm Rao, J., in Mutliau Ghettiar n. Vonkituawanii, A. I. R. 1935 
Mad. 819 on i). 821. 

(,3j Mahondnikumtir o. Dlneohohaudra, A. I. R. 1933 Gal. 561 : 60 Gal. 
696 : 140 I. ('. 597. 

(4) Mulla’s Lxw of Insolvoney in India, P.426. 

(5) Lyon Lonl and Go. o. Finn ot Virbhaudas Rattan Chand, A. I. R 
1926 Sind 199 : 19 S. L. R. 35 : 76 I. 0. 380. 

(6) Jianigopal Ramprasad o. Gruluaraal Ohasiraia, A. I. R. 1930 Lab. 851 : 
128 X. C. 292. 

(7) Mahasukha Jhaverdas o. Valibhai Natubai, 109 I. 0. 152 ; A. I. R. 
1928 Bom. 177 (!)• 

(8) Mahendra Kumar v. Dineshchandra Roy, 60 Cal. 696 : 146 I. 0. 597 : 
A, 1. R. 1983 Gal, 661. 

(9) Sivaawamy Odayar o, Subramania lyar, A.I.R. 1932 Mad. 95 : 55 Mad. 
316 : 135 L C. .338 ; Muthan Ohetbiar v. Venkituswami, A. I. R. 1935 Mad. 819. 

(10) Firm O-hanshamdas v. Haaumanprasad, A. I. R. 1934 All. 444 : 14H 

t C.,4W. 
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COSTS OF TtiE SUIT AND EXECUTION. 


1.52. decisionsof the Lahore (1) High Courts. The ground of these decisions 
is that the section* as now amended, contemplates the prebeniation ot an 

application, not, as it used to be, after adjudication but at an earlier stage 
i.e., after an insolvency petition has been admitted ; and that at that 
stage, the only receiver that can be in existence for the purpose of apply- 
ing is the interim receiver (2). 

In the Lahore case, Bishan Singh v. Gtmmikh Ram Wadhaiva 
Ram (3), it was remarked that according S. 52, P. L A., as now amended, 
there is no difference between a receiver appointed after adjudication and 
an interim receiver so far as the right of a decree holder in a simple money 
decree to execute his decree by attachment and sale of the ins-olvent’s 
property is concerned, and that such property vests in the interim receiver 
in the same manner as in a receiver appointed after adjudication. It is 
submitted, with respect, that the language used in the Lakire decision does 
not appear to be quite accurate. There is no question of vesting of the 
insolvent’s property, against which execution has issued, under section 52. 
The only question which arises is the receiver’s right to apply for delivery 
of possession of the insolvent’s property attached but not sold by the 
executing court. 

An interim receiver has a right to apply, but it is necessary that the 
receiver should be clothed by the insolvency court with powers to take 
possession of the insolvent’s property. Unle.ss this is done, the interim 
receiver’s application to the executing court to deli ever property to him 
cannot be a valid application (4). Again, the section does not expressly 
provide that the application must be made by the rdcei\’'er and nobody else. 
Accordingly it has been held that the section gives a right to the insolvent 
to make such an application but it is necessary that the application must 
be made for the general body of creditors and not for the insolvent (5). 

The section says that the property is to ba delivered to the receiver. 
It has therefore been held that section 52 does not come into operation 
where there is no receiver in existence till after the sale in execution of a 
decree (6). The decision appears to overlook section 58 which provides 
that, where no receiver is appointed, the court shall have all the rights of, 
and may exercise all the powers conferred on a receiver under this 
Act (7). ' 

Costs of the suit and execution.— The costs of arbitration under 
the Indian Arbitration Act cannot be treated as costs of the suit within the 


1 (1) iladhoram Budlisingli y. Raj Kishau, 138 1. (!. H2J: A. I, ll. 11)32 Lain 
471 : 14 Lah. 6.8 ; Bishan Singh v. (furmukh Ram Wadhawa ii.im, 141 1. ('. 
47 : A. I. R. ly33 Lab. 192. 

(2) Sivaswami Odayar n. Suhramania lyar, A. I. R. 1932 Mad. 95 : 13(1 
1. C. 338 ; 55 Mad. 316. 

(3) A. I. R. 1933 Lah. 192 ; 14 I. 0, 47. 

. Arunachalam Chettiar v. Nuganna Naickcr, 94 I. 0. 126 ; A. 1. E. 
1926 Mad. 696. 


Tbakkur «. Mahanth Ramperkash, 125 I. 0. 783 : A. I. R. 1930 

Patna 406. 


Sahu Durga Saj-n Beni Parsfaad, 146 I. 0. 832 : A. L R. 1938 All. 

t’ JoS“®swar Mandal, 63 Cal. 176 : 158 I 0. 574 s 

L R. 193o Cal. 612 


Rang. 534 : 158 I. 0. 858 : A. I. E. 1935 Rang. 817. 
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meaning of section 52 of the Act (l). The costs of execution include the 52 « 
costs of a suit brought by the decree-holder under 0. 21, R. 63, C. P* C., 
in which the creditor succeeded in having the order releasing the property 
from attachment set aside. The reason is that the decree in the suit revi- 
ves the attachment and the proceedings in the suit should be considered as 
proceedings in furtherance of the execution (2)* 

Power under the section can be excercised by the executing court 
only* Where property of a debtor is attached in execution of a decree 
and subsequent to it an interim receiver is appointed by the insolvency court 
admitting a petition for insolvency of the debtor, it is only the executing 
court that can pass an order under section 52 on an application made to it 
and not the insolvency court (3). Where, however, the insolvency court 
has already stayed the execution proceedings on an application by the peti- 
tioning creditor, and has also on an application by the decree holder passed 
an order under section 52, directing the receiver to sell the property for 
realising the costs of the suit, there are two alternatives, either of which 
may be adopted. One of these alternatives is for the insolvency court to 
direct the receiver to make a proper application to the executing court and 
the other alternative is for the decree-holder to apply to the executing 
court for the sale of the property under attachment in order that their dues 
may be realised, in which case the insolvency court has to vacite the stay 
order which it has already passed (4). The section contemplates the sale 
of the property for the purpose of satisfying the charge by the receiver. 

It does not however say under whose directions the receiver is to 
sell the property. It is submitted that the executing court, at the time of 
dcslivering property to the receiver, should direct the sale of the property 
by the receiver and ask him to deposit {the sale proceeds sufficient to 
satisfy the charge relating to the costs of the suit and the execution. 

Sectioii does not apply to secured creditors -—Section 51 expressly 
saves the rights of secured creditors. There is no similar provision in the 
present section, yet, having regard to the general policy and scheme of the 
insolvency laws in not touching the secured creditor, it has been held that 
the section does not apply to secured creditors ; and it is immaterial as to 
when and in which proceedings the security is acquired (5). 

Miscellaneous. — Where an interim receiver ds appointed pending an 
application to declare a certain person as insolvent, it is to the date of ap- 
plication for adjudication as insolvent that we are to look as the commence- 
ment of insolvency, and not to the date of the appointment of the receiver. 

Hence if, after the application for adjudication as insolvent but before the 
appointment of the interim receiver, any assets of the debtor ate attached 


(1) Lyon Lord & Oo., u, Finn of Virbhandas Uattanchand, A. L R. 1926 
Sind 199 ; 76 L 0, 380. 

(2) Haranchandra 0. Joychand, A. I. R. 1929 Cal. 624 : 57 Cal, 122 : 123 


I. 0 737. 

(3) *Mathuresh Chakra warty S. R. Mills Co., Ltd., A. I. R. 1935 Cal. 
150 : 156 I 0. 79; E M. Chettiar Firm A. K. A. C. A. L. Ohettiar, A. L R. 
1935 Rang. 317 : 13 Rang. 534 : 168 1. C. 859. 

(4) MathUtesh Chakravarty v, S.,R. Mills mpra. 

(5) Official Receiver n. Ffagaratana Mudaliar, 92 L G. 497 : A. I. R. 1926 
Mad. Iu4, (security was taken in execution proceedings) ; Daiilat Ram Chhag 
Mai -u. Sundarmal Ramohand, 133 I. 0. 282 : A. I. R. 1931 Lalu 298, execution 
proceedings were stayed against the judgment debtor by the High Cinirt in 
appal on corniition that the jadgment-debtor executed a registered mortgage 
Sebd of the tod attached in favour of the deoree-holdet.) 
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nolumtary transfers. 


5.53. by any creditor the proceeds should not be paid to the attaching creditor 
until the fate of the adjudication application is known (1). 

53. Aliy transfer of property not beiii, 2 f a tran.sfer 
made before and in oon.sideration of 
Avoidance of volun- or made in favour of a pur- 

tary trans.er. cUr..scr or incumbrauoor in good faith 

and for valuable condideration shall, if the traii.sferor 
is adjudged insolvent on a petition presented within 
two years after the date of the transfer, be voidable as 
against the receiver and may be aniiulh d by the Court. 

History. — Section 36 of the Act 3 of 1907 ran as follows ^-^“Any 
transfer of property not being a transfer made before, and in consideration 
of marriage, or made in favour of a purchaser or incumbrancer in good 
faith and for valuable consideration, shall, if the tiansferor is adjudged 
insolvent within two years after the date of the transfer, be void against 
the receiver, and may be annulled by the court. 

The word Voidable* was substituted in place of the word Void* 
when the Act of 1920 was passed. It was to make clear that the word 
Void’ was used in the old section as meaning voidable. The words **on 
a petition presented’’ were inserted after the words “is adjudged insolvent’’ 
by section 6 of the insolvency law (Amendment) Act, X of 1930. The 
amendment set at rest a serious conflict of opinion which the interpretation 
of the section had given rise to. The conflict was on the point as to 
whether section 28 (7), the relation back clause, controlled section 53, 
thus making the period of two years as commencing from the date of 
the petition and not from the date of the order of adjudication. 

Analogous Law. — The section is based on S. 47, B. A., 1883, 
which is now reproduced in S. 42, B. A., 1914. The history of the 
English section begins with 1 Jac. 1, c. 15, S. 5. Under that 
statute and under 6 Geo. 4 c. 16 , S. 73, and the Bankruptcy 
Act, 1849, section 26, the avoidance of a voluntary settlement was effected 
by an order in bankruptcy for the sale by the trustee in bankruptcy of 
the subject-matter of the settlement. Neither the word “void** nor the 
word “voidable” was used (2). No such mode of avoidance was pres** 
crlbed by the Bankruptcy Act, 1869 , or by the Act of 1883, nor is it pres- 
cribed by the Act|of 1914, but the settlements are declared to be void 
against the trustee in bankruptcy. Section 42 (l) and (4) is as follows 

“(1) Any settlement of property, not being a settlement made before 
and in consideration of marriage, or made in favour of a purchaser or 
incumbrancer in good faith and for valuable consideration, or a settlement 
made on or for the wife or children of the settlor of property which 
has accrued to the settlor after marriage in right of his wife* shall, if 
the settlor becomes bankrupt within two years after the date of fhe 
settlement, be void against the trustee in the bankruptcy, and shall, if the 
settlor becomes bankrupt at any subsequent time within ten years 


(1) Firm of Adamjee Jafferji t?. Firm of Basria Faefu, 89 £0. 
A. I 1. 1926 Sind 77. 


(2) i?e Brail, 1890, 2 Q. B. 381, 384, 
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after the date of the settlement, be void against the trustee in the S* 53. 
bankruptcy, unless the parties claiming under the settlement can prove 
that the settlor was, at the time of making the settlement, able to pay 
all his debts without the aid of the property comprised in the settlement, 
and that the interest of the settlor in such property passed to the trustee 
of such settlement on the execution thereof/’ 

(4) ^Settlement’ shall, for the purposes of this section, include any 
conveyance or transfer of property/’ 

English cases decided on the wording of the English section 
have been followed in interpreting the Indian sections by the Indian High 
Courts and the Privy Council. 

The corresponding S. 55, P«t L A., 1909, is the same as S. 53, 

P. L A., 1920, except for the verbal difference that the word Void’ 
instead of the word ‘voidable’ occurs in the former. The scope of the 
two sections is, however, the same and it has been held that if a deed 
(hypothecation bond) comes within the meaning of S. 55, P-t. LA, it 
would certainly be void under S. 53, P. L A. (1). 

Transfer of property. — In the marginal note the words given are 
Voluntary transfer/ The expression is not limited to any particular form 
of alienation of the property by the ‘insolvent; it covers all sorts of 
devices to deprive creditors of the benefit of the property of the insolvent 
(2), Thus a court sale in execution (3), deed of release accompanied by 
mutation, and transfer by mutation (4), decree passed on confession of 
judgment by insolvent (5), partition of joint family property (6), a 
consent decree passed in a suit (7), a deceee on an award (8) and a 
remission of a debt without consideration (9) have been held to cocie 
within the scope of this section. A deed by an insolvent constituting a 
person in fact a selling agent comes within the meaning of section 53. 

Any transfer of property must mean a transfer recognised by the general 
law (10). 

The words in the English section are “any settlement of property/* 

The words have been held, having regard to the wide definition of the 
wordl “property” in the English Act, to include bills, bonds, notes, 
securities, shares, etc. In the earlier English Acts the word / conveyance” 


(1) A. S. N. Firm N. N. Finn, A. I. E. 1933 Eang. 424: 147 1. C. 796. 
(2 Kaimliva fial r. Official Beceiver of the property of Chimanlal 
(javba, 110 L it 742 : A, L K 1928 Lah. 750. 

(3j Eama Braliiuam v. Andaiamma, A. I. E. 1931 Mad. 597 (a ) : 135 I. C. 
544. 

(4) Amjad Ali v- Nandlal Tandon, 123 I. C. 217 : A. L E. 1930 Oudh 314 

( 5 ) Kanahya Lai r. Official Receiver of the property of Chiman Lai 
Gauba, HO I 0. 742 : A. I R. 1928 Lah. 750. 

(6) Official Receiver Lahore Chiman Lai, 123'L 0. 286 : A. I, R. 1930 
Lah. 645. 

(7) In re KFariiidar Bass Sunder Bass, 93 1. 0. 331 : A. I. R. 1926 Sind 
133. 

(8) Isamboddin Ajinoddin v. AjmoddiruShamsoddm, A. L E. 1936 Bom. 

176. 

(9) Official Assignee Madras e A. Kanniah iNaidu, A. I. R. 1935 Mad. 

1009 

flO) Official Eeceiver of Caddapah v. Kopparapu Sabbian, lOn I. 0. 138 : 
50 Mad. 816: 26 Mad. L. W. 248 : 1928 M. W. H. 9 ; A. I R. 1927 Mad, 869 ; 
5SM.nJ.722, 
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UOWDITlOiNS OF APPLiOABIiilTY* 


S 33« used and not **settlement/* Under those Acts, it was held that money 
could not be a subject of conveyance and therefore did not come within 
the section (1). Now in England money is expressly included in the 
description of property and as such it can be the subject of transfer, 
conveyance or settlement. It will, however, be so only if the money is 
transferred or settled as property and not otherwise llic law was thus 
stated by Lord Alverstone, M. R., in Ri Plummer (C). 

“If there is a gift of money or proceeds of property which can be 
traced, and the money or proceeds is or are intended to be retained or 
preserved as the property of the donee, that money or those proceeds 
will be property in ^settlement.’ On the other hand, if there is a gift of 
money or proceeds, but it is not intended that the money or the proceeds 
shall be retained by the donee in the form of money, but shall be expended 
at once, that will not be a ‘settlementh ’ 

Thus it has been held that a gift to a son of money to enable him to 
commence business is not within the section, for the gift is intended to 
be expended at once (3) ; but a gift of jewels from a husband to his wife, 
or of money with which to buy herself a present, is a settlement, even 
if there is no restriction on the power of alienation by the donee, for it 
must be taken that the husband intended that the wife should retain and 
use the gift Such a gift is within the section, and if the wife has still 
retained the property, the trustee in bankruptcy will be entitled to it (4). 
A bankrupt within two years of his bankruptcy in order to assist his 
nephew, who obtained a lease of a public house, purchased and had fixed 
on to the public house a large clock and the lessors, in considetalioa of 
such fixture, reduced the nephew’s rent The trustee claimed the clock 
or its value as the subject of a voluntary settlement. The Court of Appeal 
held that the clock was transferred to the lessors for value, and that there 
was no gift of clock to the nephew as a chattel, and no retention of 
the property in it by him, that the transaction was not a voluntary 
settlement and that, therefore, the trustee had no claim {S)* Where the 
owner of a policy on his life by a post-nuptial settlement made more than 
ten years before his bankruptcy assigned the policy to trustees, and 
continued to pay the premiums voluntarily, though under no covenant 
or agreement to do S 0 |j it was held that the trustee was not entitled to 
any portion of the policy money and that none of the payments of pre^ 
miums amounted to a settlement (6). 

Conditions of applicability.-^In order that the transfer may be 
voidable as against the receiver it is necessary that the following condi- 
tions should be satisfied 

(а) the transfer should be a transfer of the property of the insolvent ; 

(б) the transfer^should not be one made before and in consideration 
of marriage or made in favour of a purchaser or incumbrancer in good 
faith or for valuable consideration ; and 


(1) Kensington v. Uhantler, 3 M. and S. 36 ; lirp. Bhorknd, 7 88 : 

Ea^p, Skemtt, 3 Rose, S84. 

(2) (1900) 2 Q. B. 790. 

(3) Be Player, 1885, 15 Q. B. D. 682. 

(4) Mb Yansittart, 1893, 1 Q, B. 18 L ; 9 Moi% 280. 

(5) Re. Branson, (1914) 3 K. B. 1036. 

(6) Me Harrison and Ingram, (1933) 2 Q. B. 710. 
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(c) ihe transferor must have been adjudged insolvent on a petition 
presented within two years after the date of transfer. 

W e have already considered the meaning of the word ^'transfer.*' 
We shall now proceed to consider the other conditions. 

Transfer made before and in consideration of marriage. — Such 
transfers are very frequent in England and that is the reason why there 
are special provisions in sub-sections (2) and (3) of S. 42, B. A.^ 19I4« 
In India these transfers are very mfrequent. Amongst Mohammadens 
niamacye is considered to be a contract and there is always a provision 
for ihe payment of prompt and deferred dower by the husband in 
consideration of the marriage contract. Transfers of property frequently 
take place for payment of dower money, Transfers for payment of 
deferred dower are, however, not considered to be in consideration of 
marriage. The dt)wer debt stands oti the same footing as any other 
ordinary debt and the fact that the liability to pay it arose out of the 
marriage contract does not make it in any way different from an ordinary 
debt. Such transfers are protected only when they are entered into in 
good faith and for valuable consideration. 

Purchaser or incnmbraneer. — The words are borrowed from the 
corresponding English section. The leading English case is Hance v. 
Harding ( l). There it was held that the word ‘ purchaser'^ means a person 
who has given valuable consideration, not a purchaser in the legal sense of 
the word, and comprises a person who has given a value in order to 
obtain property for a third person as well as a person who has given value 
in order to obtain it for himself. It was held by a majority 
of the Court of Appeal that the lease of a right or the compromise of a 
claim is sufficient, and consequently a post-nuptial settlement was upheld 
where the consideration was that the settlor’s wife refrained from taking 
proceedings against him in the divorce court (2). The English interpreta- 
tion of the word ^purchaser has been followed in India (3) It has there- 
fore been held in India also that the word includes a trustee. 

Valuable consideratioti.—The expression Valuable consideration’ 
means money or money’s worth and Valuable’ means real as distinguished 
from a consideration that is merely illusory or ntminal, but not neces- 
sarily meaning equivalent It would be valuable if it is not so small as to be 
megiigible when the value of the property is to be taken into account (4). 
The word, consideration’ is defined in section 2 clause (6), Contract Act ; 
mi English cases on the meaning of the word have^ been followed ^in 
India. It means something advantageous to the promisor or to^ a third 
person or which is onerous or disadvantageous to the promisee (S). 
Accordingly it has been held that a trustee gives ^ valuable consideration 
and the trust is a transfer for valuable consideration because by taking 


(1) 20 Q. B. 1). 732. . ^ . 

(2] Me Pope, 1908, 2 K. B, 169 ; and see Me Macdonald, 1920, 1 K. B. 20o 

andife Oirartors, 1923, B. & 0. E. 94. ^ t n 

($) Official Receiver of Trichonopoiy a, Somasunduram Chettiar, 34 L 0. 
403 : A. L B. 1917 Mad. 102 ; (Chaudhari) Bharaff wz-zaman 'O, Deputy Com- 
inissioner, Bara Banki, 79 I. 0. 888 : A. I. R. 1925 Oudh 28. ^ ^ -r* 

(4) Banerji v* Sian gal Prasad, 137 L. 0, 235 : 1932 A, L. J. 53 : A. I, R. 


1982 AIL 248, 

(6) Ourrei Misa, 18B8, 10 Ex, 153 ; Mahamuiudunissa Begam u. J. C. 
Baebejour, (1805) W 


S. 53 . 
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S.53. tipoii himself the task of discharging the duties of a triHtce, the trustee 
takes upon himself some onerous work (1). 

It may be noted that under section 53, Transfer of l^'ijperty Act, a 
transfer is protected where the transferee acts in good faith and gives 
valuable consideration and cases decided under that section iiny be useful !y 
referred to for interpreting the present saction. In a Calcutta case, where 
the facts were somewhat peculiar, it was held that a surrender by an 
insolvent tenant in favour of the landlord with notice of a previous 
agreement to sell in favour of a third person is not a traiisier far valuable 
consideration (2). The release of a right to sue for a breach of trust is a 
valuable consideration (3). Where a post-nuptial settlement provided 
that the trust should be revocable at the request of the settlor with the 
consent of the trustees, and they consented to a partial revocation upon 
the terms of the settlor making an assignment to them ot other property 
upon a discretionary trust, and subject thereto, upon the trust ol the 
original settlement, it was held that the trustees were nut purchasers for 
value, and that the second settlement was void a© against the trustee in 
bankruptcy so far as it might be necessary to pay the debts (4), A 
gift by a husband to his wife is a transfer without consideration and will 
be set aside under this section (5)* A transfer, however, by a Mohamaden 
husband to his wife for dower due to her may be for a valuable cousiciera* 
tion but it is liable to be' set aside if it is proved to have been effected 
with a view to defraud the creditors and that to the knowledge 
of the Wife (6). A trustee under a deed of transfer executed by a debtor 
for the benefit of the general body of creditors is not a purchaser for 
valuable consideration (7). The fact that a conveyance is expressed to 
be, on the face of it, for valuable consideration does not oblige the court 
^ in all events to hold it to be for valuable consideration (8); nor does the 
fact that the conveyance is apparently voluntary excludes evidence to show 
that there was in fact consideration (9)* 


Onus of proving want of good faith and valuable eonsideration*— 
Prior to the decision of their Lordships of the Privy Council m Official 
Receiver v. P. L. K, M. J?. M. Chettyar Firm (10), it was uniformly •held 
by all the High Court^ in India that the onus of proving good faith and 
valuable consideration was upon the transferee. All that the receiver 
had to prove was that the transfer took place within two years of the date 
of petition and that it was for the transferee to show that he acted in 


Khto, 


(1) Official Eeceiver of Trichanopoly c. Somasiuidamin Chettiar, A* L R* 
W17 Mad, 102 : iM L 0. 402 ; Sharaffiass-Zaman c. Deputy Commissioner, 
Barabanki, 79 I. 0. 8® : A I. R. 1925 Oudh. 28. 

(2) Syed Mohammad Maliah a Choudhari Mohammad Ismiil 
A. I. E, 1927 Cal. 766 : 104 1. 0. 822. 

Me Collins, 112 L. T. 87. 

Me Parry, 1904, 1 K. B. 129. 

Bhutnath a Biraj Mphini, 1918, 28 0. L. 1 586 : 47 I* C. 52i 
Muhammed Habib Ullah 0 , Mushtaq Husain, 89 AIL 96 s S7 ,L 
Official Receiver Ouddapah 0 . Subbia, 50 Mad. 816 : 105 I 


^ 1 . E. 1927 Mad. 869, disse^ing from Official Eeceiver 6f Triohano{)oly 


0.684, 

0.188. 


Somasaadrpi Chettiar, A. I 19J7 Mad. 102 1 84 1. 0. 402. 


I 

do) 


Walker v. Burrows, 1 Atk. 93. 

IpdliuHter, 2 Colk 0. C. 76 ; Me Boils, d9(B) 2 1^.. 

Official Eeceiter ®. P. M. EiM^ ® ‘.r Ad 3 


9 Bang, 170 : 131 1 . 0. 767 : A. L E. 1981 % 0. f . 
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good feith and gave^ valuable consideration for the transaction (1)« x^I! the 53^ 
decisions of tlie Indian Courts on the scCwion are coloured by this 
view in considering the c^iiesti ms of good faith and valuable consideration 
and the honti /^Jes of the transactions grnercily. In 1931 the Privy 
Councih^ hewcver^ held that the onus of proving the fraudulent nature of a 
traiisacOon impeached under section 53, Provincial Insolvency Act, lies on 
the petitioner and not on the person in whose favour the transfer is made. 

Their Lordships followed an earlier decision of their own on section 50 
of Ordinance No. 44 of the Straits Settlement (2). The Privy Council 
decision has now been followed by the Indian tfigh Courts and the onus 
is under the present law on the oOScial assignee to prove want of good faith 
and boimfides on the part of the transferee (3). 

The onus of proving the fraudulent nature of the transaction lies on 
the official receiver or the creditors in the first instance. But where 
detailed allegations are made and some of the allegations are 
admitted, it may not necessarily be so. In such a case the court 
should consider the admitted circumstances and consider the 
question of the allocation of onus after consideration of those admitted 
facts {4). If the issue framed throws the onus wrongly on the purchaser 
and he raises no protest at the time and acquiesces in it by leading 


(1) Bans! Lall th Raxigial, A. 1. R. 1923 Nag. 27 : 71 1. 0. 979 ; Gopai v. 

Ramkriahna, A* 1. 11. 1921 Nag. 130 ; Rowther v. Kumara Cliakrawarthi 
Iyengar, 36 I. 0. 006: A. I. E. 1917 Mad. 8SB ; Phuia Shah a Ram 
Shah, 101 I. 0. 58B : A, I. R.1927 Lah. 415 ; Basaiiti Bai v. Nanhemai, 

89 I. C. 367: 47 Ail. 864: A. I E 1926 All. 29; Official 

Receiver Lachhmibai, 92 I. C. 5 ; A. I. R. 1926 Sind 140 ; Official 
Assignee of Bladras u. Sambanda Mudaliar, 60 L 0. 205 : 43 Mad. 739 : 
A, I. E. 1920 Mad. 977 ; Hemraj Cliampaiai v- Ram Kishan Ram, 2 P. L. JT. 
101 : 38 L C. 369 : A. 1. R. 1916 Pat. 279 ; Nilmoni Choiidhri v. Basant 
Kumar Banner jee, 29 L (J. 814 : A. I. R. 1915 Cal. 434 ; Anant Rama Aiyer 

f;. Yussufji Omer Sahib, 36 1. U. 903 : A. I R. 1917 Mad. 749. 

(2) Official Assignee of the estate of Cheah Soo Tuan Khoo Saw 
Uheow, 128 I. C. 655 : A. I. R. 1930 P. 0. 290. 

(3) Narayan Ayyar v. Official Receiver, A. I. R. 19^4 Mad. 294 : 150 I. C. 

S39 ; Sant Nara.yan a. Alim-iid-Din, A. I. R. 1934 Oudh 368 : 150 I. 0, 835 ; 
Ragliumai JCishandas v. Official Receiver* Peshawar, A. I. R. 1934 Pesli. 126 : 
153 1* 0. 90; Ram Ohandra v. Prithwi, 145 L 0. 524(1) : A. I. R. 1933 Pat 
564 (1) ; Susarmoy Senu. Bibihuti Bhushan, 147 I. 0.449 : A. 1. R. 1933 Cal, 
689 ; Ainolak Rao u. Dhondhba, 144 I. 0. 844 : A. I. R. 1933 Nag. 188 ; 
Hagemeister V. Po Chow, A. I. E. 1935 Rang. 53 ; 12 Rang. 625 : 158 
I. (J. B95 ; Pullaya v. Official Receiver of Krishna, 143 I. 0. 372 : A. I- R* 
1933 Mad. 271 ; Harry Pope v. Oflicial Assignee, Rangoon, A. I. R. 1934 
F. (j. 3 : 12 Rang. 103 : 146 I. 0. 743 ; Bhagat Ram u. Puranciiand, 140 I. C. 
598: A. I.R* 1933 Lah. 43. (The remarks of the court on the point are 
somewhat confused and apparently it appears from the court^s unfavoxirable 
criticism of the Privy Council ruling that it was not inclined to follow it) ; 
Ratan Ohand t?, Pramatha Nath, 158 I 0. 1017 : A. I. R. 1935 Cal 650 ; 
Subramania Chettiar v. Official Receiver of Madura, 1932 M. W. N. 59 ; Girish 
Ohandra Seal, In the matter of, A. 1. B. 1936 Oal. 212 : 162 I. C.650 ; J U Ba 
Saing 1!?. Ma Shein, A. I. R. 1936 Rang. 508 : 14 Rang. 383 : 165 I. 0. 810 5 
BmeMichander Seal t;. Palkner, 138 I 0. 741 ; A. I. R. 1932 Cal. 621 ; 
Official Assignee of Calcutta u. Ram Chandra Kashera, 60 CaL 1278 : 149 I. 0. 
861 (1) : A. L R. 1934 CaL 54 , . ^ 

(4) Amolak Sao Dhondba, A. 1. R. 1933 Nag. 188 : 144 L 0. 844 ; 
Bhagmall n. Lala Kishan Ball, A. I. R. 1937 Lah. 441 ; Sawanram v. Patch* 
ehand, A. L E. 1937 Lah. 801 ; A, L R. 1937 Rang. 276. 
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. 53 , evidencei the court cannot ignore the evidence. If the evidence led by 
the purchaser shows the suspicious nature of the transactioii the transfer 
can be annulled (l). The onus may shift at particular points in the 
development of the case, but when all the circumstances have been ascer- 
tained so far as the parties have thought fit to ascertain them, discussion 
on this point becomes immaterial and the decision must be come to on the 
whole of the circumstances so ascertained ; the question of onus 
becomes important only if the circumstances are so ambiguous that a satis- 
factory conclusion is impossible without resort to it [2)* 

The onus laid upon the receiver is discharged if he proves that the 
transfer was made within two years of the insolvency and also that it was 
made either not bona fide or without valuable consideration. It is not 
necessary for him to prove the absence of both good faith and valuable 
consideratian (3). 

The rule of onus laid down by the Privy Council has not e'-caped 
criticism. It has been remarked that it imposes an unreasonable and 
unfair burden on the receiver (4). 

Good faith. — In order that a transaction may be protected under the 
section* it is necessary that the purchaser should have acted in good faith. 
All that is necessary is that he himself should have acted in good faith ; 
it is not gecessary that both parties should have so acted (5). The question of 
good faith is a question of fact and depends upon the circumstances of each 
case. It is essentially necessary that the facts should be considered in 
relation to each other and weighed as a whole where the question for 
determination is whether a transfer is a bona fide transaction entered into 
with the object of securing the debt of the transferee (6). It is a mistake 
to take each fact which militates against the bona fides of the transfer, 
separated from the rest of the facts, and to proceed to demonstrate that it 
was quite consistent with good faith. A number of facts have to be taken 
into consideration. Some of the important facts which generally arise for 
consideration are the following : — 

(i) The relationship of the transferee with the insolvent. 

in) Transfer of actual possession and the fact of actual possession 
before an'S after the transfer, 

{Hi} Payment of consideration and the amount of consideration as 
compared to the value of the property. 

.. (iv) The conduct of the parties both at the time and subsequent to 
the transfer. 


(1) Sant Narain d. Alimuddin, A. I. R. 1934 Oiidli 368 ; 150 1 (I EJo* 

(2) Eobins ^0. National Trust Oo., 1927, A. 0. 515 (520) ; Hiim Darby & 
Co., Ltd., V. Official Assignee of the estate of Lee Fang 8ong» A. 1. fi. 1928 
T. C. 77 : 107 L 0. 23a 

(3) Official ^Assignee 8abala Dass, A. I, E. 1936 Rang. 98 ; 14 Bang. 
109 : 161 1. C. 435 ; bee also Harry Pope Officiai Assignee, lang)on, A* 1 R, 
1934 P, C. 3 : 146 1. 0, 743 : 60 1. A. 362 : 12 Rang. 105 F. 0. 

(4) U. Olia Pe t?. Fatima Bibi, A. I. R. 1936 Bang. 146 : 162 T 0. SW, per 
Rankin, C. J, 

(5) Mackintosh i?. Pogose, (1895) 1 Ch. 503 ; Be Tetley^ $ M%m. 266, Bt 

tthansham Das Uma Pershaffi A* t B, 1$10 #1 

oUl, (J, 264, I. 
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{t>) The financial condition of the debtor and the extent of the S 53. 
transferee’s knowledge about it. 

{vi} The financial condition of the transferee. 

{vii] The extent to which the property is transferred ; whether it 
comprises the whole property of the insolvent or merely a 
portion of it. 

Iviii) The effect of the transfer on the insolvent’s ability to pay 
his debts. 

In considering a transfer made in lieu of a dower debt, the amount 
of the debt, the delay in its discharge, the nature of the debt, the genuine- 
ness of the transfer and tiie good faith on the part of the parties and the 
value of the property transferred are relevant matters (1). The mere fact 
that valuable consideration has been paid for the transfer does not neces- 
sarily lead to an inference of good faith also (2). On the contrary, an 
inadequate consideration will be evidence of want of good faith, which may 
itself be sufficient for the setting aside of the transfer (3). Again, a 
document cannot be partly in good faith and partly not. The dominant 
intention underlying the document is what has to be looked at (4). In all 
cases what is to be seen is the intention of the parties. The question 
for determination is: Was the transfer really intended to be carried out and 
was it made bona fide ? Or was it only a device for screening the property 
from the reach of his creditors, the insolvent retaining the benefit and 
ownership of the property with him ? (5). 

The question of good faith has been considered in numerous deci- 
sions. They are of value only as examples of the circumstances in which 
the court on the evidence before it in each case was led to one or the 
other conclusion. We proceed to note some of the decisions but before 
doing that it will be useful to invite the reader’s intention to the 
words of an eminent English judge, which should be borne in mind in 
reviewing the authorities. They are, “To my mind the taking of some 
expression of a judge used in deciding a question of fact as to his own 
view of some one fact being material on a particular occasion, as laying 
down a rule of conduct for other judges in considering a similar state of 
facts in another case, is a false mode of treating authority. It appears to 
me that the view of a learned judge in a particular case as to the value of 
a particular piece of evidence is of no use to other judges who have to 
determine a similar question of fact in other cases where there may be 
many different circumstances to be taken into consideration” (6). 

Instances of cases where the question of good faith was con- 
sidered.— (*) An insolvent had transferred certain property to his wife in 


(1) Mahomed Habib Ullah v. Mushtaq Hussain, A. 1. E. 191< All. 32. 

2 Narayan ®. Nathu, 103 I. C. 486 : A. I. R. 1927 Nag. 166 ; Daulat 
Rao V. Pandnrang, A. I. B. 1920 Nag. 63 : 55 I. 0. 57 ; Gopal Ramknsbna, 

A. I R. 1921 Nag. 103 : 62 I. 0. 289. ^ ^ , t o mao ai. oaa 

(3) Banerji c. Mangal Prasad, 137 I. 0. 23o : A. I. R. 1932 All. 243. 

(4) Ramaswami Aiyangar v. Official Receiver Coimbatore, 94 1. C. o6o : 

A. I. R. 1926 Mad. 672. , r, . t t> moA 

Official Receiver v. Veddappa Mudaliar, 82 I. C. 4o0 : A. 1. E. 19-i4 

(6) Ecclesiastical Commissioner ®. Kino, 14 Ob. B. 213, 225, per Brett, 
L J , cited with approval by Lord Maonaghten in Colls v. Home and Colonial 
Stores, 1904, A. 0. 179, pp. 191-2. 
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S 53 of dower within two years before his adjudication, ile continued to 
be in possession of the property along with his wife, but it was found that 
the dower debt was genuine and that the value of the property transferred 
was not incommensurate with '"the amount of the debt. It WU'. held that 
the transaction was valid (1), 

(n) One year before the insolvency, finding himself embarrassed, 
the insolvent transferred his entire immovable property in tavoiir of the 
father of his son-in-law. The property was at a conseivalive t.stimatfi 
worth about Rs. 18,' 00 but the sale price was Rs. 8,000 of which one-haif 
was adjusted towards a liability of the insolvent to the vendec,_ The other 
half was alleged to have been paid in the presence of the Sub-registrar, 
but no account was produced to show wherefrom it came and where it 
went The property was valued by lots ; the title deeds were piodured 
by the insolvent himself that the house was never m vendee’s possession 
but was occupied by a relative of the vendor’s wife, it was held that it 
was a mere device to withdraw the property from the Ciaims of the credi- 
tors and that it should be annulled (2) 

{in) The mortgage was executed in favour of the insolvent's father- 
in-law and his son, shortly before the application for adjudication was 
presented. The mortgagees were found not in a financial position to invest 
the amount in mortgage and the mortgagor insolvent was not able to 
account for the amount alleged to have been received by him from the 
mortgagee. The mortgage was set aside (3). 

(tv) Certain 'jewellery and some immovable property was mortgaged 
to a creditor for the debts due to him on promissory notes. The value 
of the property mortgaged was not greater than the value of the debts 
and the mortgagee did not know the existence of other creditors at the time 
of the transfer. It was held that the transfer was bona Me and for 
valuable consideration (4). 

(v) In a petition to annul a mortgage-deed under section 53, it was 
found that the man who was in charge of the firm business was only the 
manager of the business and not the principal, that the unchallenged 
entries in the books bore out his story, that he had advanced the money 
and had borrowed the same obviously for the express purpose of being 
able to lend it to the d^tors, and there was no affirmative evidence to 
the contrary. No plausible method of carrying out the fraud, no plausible 
motive for such a fraud was ever really put before the trial judge at all. 
Nor was it explained how it could be that these debtors, if they were 
minded to enter into a transaction, which was not a bona fide one, should 
approach the manager of the branch business and induce him to enter 
a series of forged entries in his book, because for every one of them, 
he would eventually have to account to his principal. It was held that 
the transaction under the circumstances was one of a real mortgage (5). 


(1) Basirdin Thanadar v. Mokimabibi, 44 1. C. Dllj : 4,. I. R. la 18 Cal. 
540. 

(2) Dina Nath v. Ghulam Akbar, 143 1. 0. 286 ; A. I. R. 1933 Lah. 631. 

(3) Bhanjan Earn Official Receiver, 99 I. 0. 708 : A. I. R, 1926 Lah. 

621. 

T ^ (4) Hagemister «. tJ. Pocho, A. I. R. 1935 Rang. 58 : 12 Rang. 625 : 153 

L G, 595. 


(5) OfBhial Receiver v. P. L, E, M. R. M. Chettyar firm, 9 Rttg l70 ; 
131 L % ■ A. I. R, 1931 P. 0. 15, ^ . ■ ■ 
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(t»i) By the deed of sale, dated 27th February, 1931, Y, who carried S. 53 
on business as a milliner and dress maker at Rangoon, signed to H the ' ’ 

stock in trade then lying in her shop and all her book debts then due 
and owing, in consideration ot payment by H to her bank of the sum of 
Rs. 20,229, being the amount of her overdraft with the bank. H had 
guaranteed overdraft with her bank upto the sum of Rs. 25,000 and the 
banker pressed 11 for payment. On 16th June, 1931, Y was adjudicated 
insolvent. It was held that in the obsence of any evidence that H knew, 
when he took the deed of sale, that Y was insolvent, the official a‘^signee 
failed to prove that the transfer was not made in good faith (1). 

ivii) The transaction was found to be a real and not a fictitious one 
It was of the whole available assets. But there was no evidence that the 
transferee knew that the transferor was insolvent when the transfer was 
made It was held that want of good faith had not been proved (2). 

{I'iii) The vendee was shown not in any way connected with 
the insolvent and prima facie from the evidence the transaction did not 
seem to be a colourable one and there was no question of fraudulent 
preference ; it was held that the sale should not be annulled (3). 

[ix] Where a person tricked the would-be insolvent into giving him 
a mortgage by a representation, which was never intended to be carried 
out, that he would settle with his other creditors, it was held that there 
was want of good faith and the transaction should be set aside (4). 

(*) Where an insolvent executed a sale of his land in favour of a 
relation and himself retained possession of a portion, it was held that the 
vendees also were actuated by fraud (5). 

ixi) Where a near relation of a debtor purchases substantially the 
whole of the property of a person in insolvent circumstances with notice 
of the insolvency he cannot be said to be acting in good faith (6). 

ixii) An insolvent nominally transferred certain property of his to 
one T. The deed directed T to pay certain amounts to one A, a mortgagee, 
but no payments were made by P. Pending the appeal from an order 
annulling adjudication, P sold the land to the nephew and son-in-law of 
the insolvent who paid off out of the consideration, the, ’mortgagee, A. The 
order annulling the adjudication was reversed. It wSs held that the con- 
veyance by the insolvent in favour of P was voidable under section 53 
as not being in good faith. The transfer was made when the condition 
of the transferor was shaky, but it was proved that the transferees had 
no connection with the insolvent firm, that the whole of the property of the 
firm had not been transferred, that full consideration had been paid and 


(1) Harry Pope v. Official Assignee, Rangoon, A. I. R. 1934 ?. 0. 3 : 12 
Bang. 105 : 1^ I. 0. 748, on appeal from and overruling Official Assignee 
n. Pope, 10 Bang. 219 : 139 1. 0. 273 : A. I. R. 1932 Rang. 86. 

(2) K. P. A. P. Ohettiar Firm ». U. Maung Haung, Receiver, A. I. R. 
1934 Rang. 208 : 153 1. 0. 19. 

(3) Ishardas Official Receiver, estate uf Shivalal Ram, A. I. R. 19.30 
Lab. 135. 

(4) A. K. R. M. N. C. T. Firm Ohettiar e. Maung Ba Chit, A. I. R. 1930 

Rang. 315 : 128 1. C. 589. , , 

(5) Palaniappa Mudali v. Official Receiver, Trichanopoly, 2 d I. C. 948 : 

A. L R. 1915 Mad. 82. , _ 

(6) Daulat c, Paaduram. 53 I. 0, 67 : A. I. R. 1920 Nag. 63, 
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u 53t there was EOthing* to show that the transferees knew that the condition 
of the transferors was shaky. It was held that in the vicissitudes of 
business firms do sometimes part with their property to ^et cash or 
satisfy old creditors and thus keep their credit in the market » It does not 
necessarily imply that they are acting mala fide nor does it lead to the 
conclusion that the transferee had become aware of their difficulties (ii 

{xHi) If a creditor takes the whole or substantially the whole of the 
property of his debtor in payment of a past debts knowing that there 
are other creditors, he cannot be said to be acting in good faith {2}* 

ixiv) A vendee who purchased property from a person shortly before 
that person’s insolvency for a price appreciably lower than the real value 
of the property actuated by an intention to gel much larger benefit for 
himself than he was fairly entitled to as a diligent creditor and conspired 
with the vendors to defraud or delay his other creditors, is not a vendee 
in good faith within S. 56, P-t. I. A., and the sale is void against the 
official assignee (3). 

(;rv) If an insolvent transfers in favour of one of his creditors to 
whom he owes much more than the debt due to the transferee and the 
transferee, also being fully aware of all the circumstances, and m consulta- 
tion with the insolvent, brings into existence such a transfer deed and 
antedates the same, and takes such sale deed for a debt due to him without 
any contemporioeous advance or other promise to help the insolvent to 
carry on his business, then the transaction cannot be said to have been 
entered into in good faith (4), 

[xvi) Where the property transferred is substantially the whole of 
the insolvent’s estate, there was no hurry and need to arrange for 
payment of prior debts for which the sale took place, the purchaser does 
not make any inquiries as to who the creditors are, it was held that the 
sale was not hona fide, notwithstanding the facts that consideration had 
been paid and possession of the property had been transferred {5)« 

{xvii) Where the insolvent within two years of adjudication trans- 
fers a share in his village to the mortgagee for inadequate consideration 
and where, though the mortgage was extinguished thereby, no mention 
was made of it in the si^le-deed, it was held that the transfer was fraudulent 
and void (6). 

(xviU) Where the transferee of the property of an insolvent did not 
know that the debtor was on the eve of bankruptcy and had no intention 
to cheat other creditors and had no knowledge either that he was pur- 
chasing the whole of the property belonging to the debtor or that there 
were debts due to other creditors, it was held that the transfer was made in 
good faith (7). 


(1) Finn Raghumal Kishan Das, Amritsar v. Offici^d Eeceiver, Feshawar, 
A. I. E. 1934 Pesh. 126 : 153 I. C. 90. 

(2) Bhagat Ram Biiidrabau v. Puran Chaud, 140 L 0, 598 : A* I. R, 1938 
Lah. 43.. 

(3) Official Assignee €. Abdul Bam Sahib, 29 L 0. 204 : A- 1 R. 1916 
Mad. 403. 

(4) Official Assignee, Madras t?. Sheikh Moideeu Rowfchei% A. I. E* 19^7 
Mad. 1013,: 103 h 0. 61 i fcl Mad. 948. 
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ixix) Where a per^-oii who is in debt transfers all his property to his S» 53, 
childrens * presiioiptiori ot iraud arises (l), 

f.tJ?) Where an uisolTeut, being heavily indebted and being pressed by 
other creditors for pivnieiit-i lest they may file suits against 
him, transfers subsequently all bis property m favour of his relatives, also 
creditors, and also falsely declares his inability to pay owing to depression 
in paddy price, the transfer is fraudulent and must be set aside (2). 

\xxi) Where a transfer is shown to have taken place directly after 
the insolvent had been served with a summons and is one of two transfers 
by which he got rid of ail his immovable property and when the other 
had been admitted by the transferee to be fraudulent and the transfer was 
to a mere child, the circumstances require a very full explanation to avoid 
the inference of fraudulent transfer (3). 

Transferor must have been adjudged insolvent on a petilion pre- 
sented wilhin two years of the date of the transfer. -The words ‘on a 
petition presented* were inserted in the section by the amending Act No 

10 of 1930, and now, as the section stands, the terminus a quo for the 

calculation of two years is the date of the presentation of the petition. 

Before the amendment, there was a conflict of decisions whether the 

period of two years was to be calculated from the date of the 
order of adjudication or from the date of the presentation of the petition. 

In other words, the conflict turned upon the meaning of the words ‘is 
adjudged insolvent’, which could either refer to the actual date of adjudi- 
cation or, by applying the doctrine of relation back, lo the date of the 
presentation of the petition. We have noticed this conflict under section 
28 f7). 

There is a diflerence of opinion as to whether the amendment bar 
retrospective effect. It has been held by a Full Bench of the Madras 
High Court that the amendment made by section 6, Act X of 1930, has 
a retrospective effect and a transfer of property of the description given 
in section 53 made by an insolvent more than two years before the 
date of the actual order of adjudication but within two years of the date 
of the presentation of the petition for adjudication, can be annulled by 
the Court under section 53 at the instance of tjie official receiver (4). 

The ground of the decision is that the amendment simply declares the 
oM law and does not introduce any alteration in the law as it stood before 
the amendment. The Madras view has been followed by the Oudh 
Chief Court (5). A different view has been taken by the Peshawar J, C/a 
Court. It has held that, so far as the N.-W. F. Province is concerned, the 
law prior to the amendment was that the period of limitation was to be 
consideted from the date of adjudication ; and the amendment can there-® 
fore only affect transactions which came into existence after it 
and the transactions before the date of amendment and over two years old 
on the date of the adjudication order are not within the section (6). 


(1) r. l\ui Nya i;. U. Tint, A. L R. 1936 Rang. 498 : IGB L U. 116. 

(2) Ma Htwe d. Maung j^u, A. L R. 11)37 Rang, 27. 

(3) IJ. Ba Saing v. Ma Slmie, A. I R. 1936 Rang. 506 : 166 I. G. 90. 

(4) Picliamma i?. Official Receiver of Ouddapali, A. I. R. 1930 Mad. 834. 
(o) Abdul Hafi« t), Mool Chand, 138 L 0. 711 : 7 LucL 713: A. I R. 1932 

Oudli 267% on appeal from Abdul Haliic i;. Mool Ohaud, reported in 7 Luck. 
403 185 I C. 383 : A. I R. J9S2 Oudh. 77 (1). 

(6) Joda Ram Mmlkh Khan, A. 1. E. 1934 Pesh. 30 ; 150 1. 0, 30R 
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The section requires that the transferor must have been adjuged 
insolvent Unless a person is adjudged insolvent the insolvency court 
has no jurisdiction to decide whether a transfer of property made by him 
should be annulled as fraudulent and void (l). Where soon after the 
dismissal of an application by the receiver to set aside a transfer under 
section 53 or the adjudication is annulled, there is no existing 
insolvency upon which an order in favour of the receiver or the 
scheduled creditors as such, can be based. The receiver ceases to exist 
and hence no appeal is competent by a receiver or a creditor from an 
order of dismissal (2). For a full discussion on the proposition as to 
when and under what circumstances and conditions a receiver can 
continue to prosecute an application under sections 53 and 54 filed before 
the annulment of adjudication, see commentary under section 37. It is, 
however, settled that the receiver is not competent under any circumstances 
to make a new application under these sections after the annulment of 
adjudication. 

Though the stage at which the application should be made is 
only when the transferor has been adjudged insolvent and his property has 
vested in the official receiver, the transfers which are contemplated by the 
section should have taken place before the presentation of the petition (3), 

Voidable against the receiver.— In the old section of Act III 
of 1907 there was the word void' instead of Voidable’. Still it has 
always been held both in England and in India that the word Void* 
means voidable (4). The settlement is avoided not from its date but 
only from the accrual of the trustee’s title, and consequently any one 
who claims under the settlement as a purchaser for valuable considera- 
tion without notice has a good title as against the trustee in bankruptcy 
(5). And a vendor claiming under a voluntary settlement has a title 
which he can force on a purchaser (5). In India it has been held that 
it is only the official receiver or the creditors in the course of insolvency 
who can get the transaction set aside. A purchaser from the official 
receiver has not got any such right Thus in a suit by the alienee 
of an insolvent for a declaration of title to the property against a purchaser 
of the same property from the receiver in insolvency, it is not open to 
the purchaser to raise «the defence that the transaction is void under 
section 36, P. L A , 1907 (7). Even the receiver has no right against the 
transferee unless the transfer is set aside by the insolvency court after 
regular proceedings taken under the section (8). 


(1) Mill Singh uf. Lakhmi Devi, 95 L 0. 1055 : A. I R. 1927 Lain 95. 

(2) Bank of Chettiiiad v- Saw Yon Byan, A. I. R. 1935 Rang. 498. 

^3) See Hayat o. Bhawani Dass, A, 1. R. 1926 Lain l46. 

(4) Abdul Kadhar a Official Assignee of Madras, 20 I C. 485 : A. I. R. 
1915 Mad. 107 ; Sankar Narayana Aiyer u. Alagiri Aiyer, (1919) 49 L tl 2^3 : 
A. I. R. 1919 Mad. 473 ; Official Receiver of Trichxnopoly v. Soniasuadaram 
Chettiar, (1916) 34 I. C. 602 : A. L R. 1917 Mad. 1U2 : A. 1. R. 1925 Mad. 1U51 : 
48 M. 7^ : 88 1, G. 934. 

(5) Se Brail, (1893) 2 Q. B. 381 ; Re Vansittart, 10 Mor. 44, approved 

by the Court of Appeal in Me Carter and Keaderdine's Contract, 1897, 
1 Ch. 776. ^ 


(6) Re Garter & Kanderdine’s Contract, 1897, 1 Ch. 776. 

.r Chettiar, A. I E. 1919 Mad. 161 : (1919) 42 

Mad. 322: 52 I. 0.619. 

Disbrict Court, A. LE. W 

Rah& ^ j 89 L C. 61. ' ' ■' 
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May be aiiinilleii.'--lt has been remarked by a Division Bench of S. 53, 
the ^ Madras High Court that the insolvency court cannot decline to 
go into the matter of the nominal and fraudulent nature of an alienation 
m aa application under section 53 (1). The ^Calcutta High Court has 
also held that once a transfer of an insolvent’s property is found to be 
void under ^the sectionj the property comprised in that transfer is liable 
to be distributed among the general body of creditors and that the 
court has no choice in the matter to say that a particular property shall 
not be so distributed (J)* In a Rangoon case it was, however, held 
that, on an application to avoid transfers, the court is not bound to 
annul all transactions made by the insolvent which come within the 
purview of section 53 (3). In none of the cases cited there was a reference 
to the words *may be annulled.* In section 54, the words used are ®‘shall 
be annulled.” It appears that the words used in the two sections, 
though somewhat different, bear the same meaning. It also appears to 
be reasonably clear that the settlement or transfer is only avoided so 
far as is necessary to satisfy the debts of the bankrupt and pay the costs 
of the bankruptcy, and that the title to the surplus, if any, of the separate 
property is unaffected (4), If we, therefore, assume the unusual case 
where the creditor’s debts can be paid in full out of the insolvent’s estate 
without there being any necessity for avoiding a transfer under section 
53, it is submitted that, in that case, the court will not be bound to declare 
the transaction void under the section. 

Exclusive jurisdiction of insolvency court. — There are certain 
claims arising out of insolvency in which the official receiver has 
a higher title than the insolvent and he is entitled to impeach transac- 
tions which the insolvent himself could not have done, had he not been 
adjudged insolvent. Voluntary transfers and transfers by way of fraudu- 
lent preference belong to this class of claims. Under the English law, 
the jurisdiction of the court of bankruptcy is not exclusive, and where 
complicated questions of title are involved or the amount at stake is a 
large one, the court may leave the matter to be tried by the ordinary 
tribunals. 

In India, however, the view has been taken that questions of title 
arising under sections 53 and 54 fall within the exclusive jurisdiction of 
the insolvency court (5). The word *Court’ in sections 36 and 37, P. 1. A., 


(1) Ohowdappa o. Katha Perumal, 96 I. 0. 944 : 49 Mad. 794 : A. I. E. 
1926 Mad. 801. 

(2) Bhiit Nath Biraj Mohini, 49 L 0. 87 : A. 1, B. 1919 Oal. 192. 

(3j Y Po Siiein u Maang Ngwe Hlaing, A. I. E. 1935 Eang. 433. 

(4) Me hims, 3 Mans 340 ; Official Receiver of Ooimbatore n. Palaniswami 
Ohetty, A. I. E. 1926 Mad. 1051 : 48 Mad. 750 : 18 L C. 934 

(5) Mariappa ‘Pillai v- diaman Chettiar, A. I. E. 1919 Mad. 161 : (1919) 

42, Mad. S22 ; 52 I, C. 519 ; Kmh Tatima t?. Narain Singh, 49 AIL 71 : 98 1 G. 
1001 : A. I E. 1927 All 66 ; Official Receiver of Ooimbatore v, Palani Swami 
Cfaetty, 88 1. C. 934 : 48 Mad. 750 : A. I. R. 1925 Ma^ 1051 ; Sahaisada Begum 
I?. Gokal Ohand Bay, 103 I. 0. 50 : 2 Luck 651 : A. I E. 1927 Oadh 357 ; 
Sharaf-ur-Zaman u. Sir Henry Stenyors, 70 L C, 253 : A. I. R. 1923 Oudh 80 ; 
Allah Bakhsh t). Karim Bakhsh, 69 I, C. 762 : A. I R. 1928 Lah. 214 ; Hriday 
Krishna Adva c. Osman All Mandan, A. I, E. 1932 Cal 151 : 68 Cal. 1352^: 
136 4 0, 143 ; a contrary view is taken in Nathu Earn Gopal Mantri, 
1?$ 141 L 0. 664 : A. 1. E. 1932 Bom. 566t a case under the Presidency- 

towns Insolvency Act. 
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B3. 1907, {sections S3 and 54, P. L A., 1920) signifies the court exercising juris- 
diction under the Act. A special statutory provision, wnereby District Courts 
and certain other courts are invested by notification of the Local 
Government under section 3 (l) P. I. A., 1907, with the power aiiiong other 
powers of invalidating certain defined transactions of insolvents, should 
not be extended to all courts of original jurisdiction, whether notified 
under the Act or not ; otherwise conflicts might arise between the decision 
of the court sitting in insolvency and the judgment of another court 
exercising ordinary original jurisdiction (l). The fact that an order 
under the section is made subject to an appeal shows that the legisla- 
ture intended the decision of the insolvency court to be final, not liable 
to be challenged in a separate suit in the ordinary courts (^2). The 
contrary view which was taken in Gandla Vectama v. Rama Swdfniah 
Garu (3), and Duni Chand v. Mohd. Hassan (4) must now be con- 
sidered as bad law. Following the view that the matters arising under 
sections 53 and 54 fall within the exclusive jurisdiction of the insolvency 
court, it has been held that the civil court has no jurisdiction to try 
the suit, such a suit being impliedly barred within the meaning of 
section 9 of the Code of Civil Procedure, 1908 (3). It makes no difference 
that the party suing is the transferee or the official receiver or assignee. 
In other words, the plea based on the sections can neither be taken as 
a ground of attack by the plaintiff nor a ground of defence by the 
defendant in the ordinary courts (6). 

A secured creditor generally stands outside the bankruptcy. It may 
be that the m )rtgage might also be liable to be challenged under section 
53 or 54. The proper course in cases where a civil suit is pending on a 
mortgage and where the official receiver applies to the insolvency court for 
a declaration that the mortgage is bad under section 53 would be to have 
the proceedings in the suit stayed till the disposal of the application by 
the insolvency court. It would save time and trouble if the proceedings 
in the civil suit are stayed pending the disposal of the application under 
section 53. The order of the insolvency court under section 53 would be 
binding upon the parties, and the ordinary civil court therefore would not 
be able to execute the mortgage-decree passed by it. The application 
must be made either to«the court in which the civil suit is pending or to a 
court which has power to stay the proceedings in that suit. There is no 
warrant either in law or in practice for the contention that the presentation 
of an application to^ the insolvt ncy court for an order under section 53 
takes away the jurisdiction of the civil court to proceed with the suit of a 


(1) Mariappa Piliai v, Raman Ohcttiar, A. I. R. Ihl9 Mad. 161 : 42 Mad. 
522 : 52 L 0. 519. 

(2) Allah Bakhsh Karim Baklish, 69 I. i\ 752 : A. I. R. 1922 Lah. 214. 
(8) Second Appeal No. 860 of 1916, cited in A. I. li 1919 Mad. 161 : 52 

I C. 519 : 42 BJad. 822. 

(4) 22 P. B. 1917 ; 40 L C. 220 (overruled in Allah Rakhsh o. Karim 
Bakbsh supfa,} 

Shahzada Begum v. Gokal Obaudra, 2 Lucsk. 661 : 106 I. C. 50 : A. I. 
R. 1927 Oudh 857, 

(6) Mariappa Piliai n. Ramau Ohetfciar, 1919, 42 Mad. 322 : 62 I. C. 619 ; 

Tbakm-das v. Tikam daa Hotohaud, 
WillmotiitJ. London Celluloid Co., 

iS* o. ni n ff? ■ f ? T ■ r “ appeal repoiied 

1887, 84 Ob. ^187 : L. J. Oh. 89. (The Sind ruling is on 8eoli<Mi 2l8j Ooti- 
pames Act, 1882), 
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secured creditor. It does not follow that because the transaction is void S« 
under section 53j the mortgagee has no remedy against the 
mortgagor. The transaction under section 63 is only voidable and not 
void. The jurisdiction to set aside a trmsaction which is good against the 
mortgagor, but not good against the general body of creditors is an exclusive 
jurisdiction of the insolvency court ; but that does not take away the juris- 
diction of the civil court to proceed with the mortgagee’s suit to decree (i). 

The order of the insolvency court to the effect that a particular trans- 
fer of property is fraudulent binds the parties to tho^e proceedings and 
the same plea cannot be retried either in a suit or b}^ way of defence (2). 

As already noted, the receiver in moving the insolvency court to 
annul a sale acts on behalf of the general body of creditors. The fact that 
a creditor of the insolvent has unsaccessfully opposed the transferee’s suit 
brought under O. 21, r 63, C.P.C , cannot operate as res judicata against 
the receiver and not even against the same creditor, as the latter 
acting under the section acts in a representative capacity (3). 
Even where an order of adjudication is based on the basis of a 
fraudulent preference, the official receiver is at liberty to show that the 
transfer is void under section 53 H). Similarly the dismissal of an appli- 
cation under section 53 does not bar a subsequent application under section 
54, under section 11, explanation 4, C. P. C , rarticularly where the 
official receiver is not proved to be aware of the ground for his second 
application when the first application was presented (5K 

Proceedings ender sections 53 and 54 ; their nature and 
procedure. — The proceedings under the sections are not of a summary 
nature. The jurisdiction of the insolvency court is exclusive and the civil 
courts have no hand in the matter. There is an appeal provided from an 
order passed under the sections and the order is final and has the effect 
of debarring the parties to the proceedings from reagitatiog the matter any- 
where else. Such an application should be tried practically as if it were 
an action (6). There should be a formal application by the receiver con- 
taining all the details which are entered in a plaint in an ordinary suit ; 
the grounds on which the transfer is challenged should be clearly set forth 
in the application, the transferee should put in a written reply and then 
the proceedings should continue very much as in a suit (7). The case 
should be opened on behalf of the official assignee anli his report read at 
any rate as if it were a pleading (8). The absence of a formal application 
shall, however, be not a ground for quashing the proceedings where all the 


(1) Official Receiver of Camibatorc n- Palani Swami Ghetty, 88 I. C. 
934 : 48 Blad. 750 ; A. I. R. 1925 Mad. 1051. 

(2) Narayan. Ilardatta Rai, A. I. R. 1920 Nag. 97 : 57 I. 0. 612^ 
(under section 41, Indian Evidence Act ; Allahhakhsh t). Karim Bakhsli, 69 
I C. 752 : A. L R. 1922 Lah. 214. 

(3) Rangammal d. Varaclappa Naidu, A. L R. 1935 Mad. 670 : 158 1 . C. 

175 . ^ 5 

(4) M H twe t?. Maing Pa, A. 1. R. 1937 Rang. 27, 

(5) Mangal das Official Receiver, A. I. R. 1937 Lah. 668. 

(6) Samupattar a Official Assignee, 73 I. 0. 532 : A. L R. 1924 Mad. 180. 

(7) Chunno Lai t;. Lacliman Sonar, 39 All 391 ; 42 I 0. S4l ; A. I R. 
1917 All 12. 

(8) Samupattar v* Official Assignee supm. 
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33 parties have had notice and the evidence had been fully gone intofl). 

' * Nor is it illegal, though certainly irregular, for the insolvency court to try 

the insolvency petition as well as the proceedings for annulling the ^ trans- 
fer and passing an order first annulling the transfer and then adjudiciting 
the debtor insolvent (2). Where the alienations are the outcome of a 
general scheme of fraud and conspiracy between the insolvent and the 
alienees, they can be attacked by the receiver in one application (3)* 

Transferee a necessary party. — The transferee, the transfer in 
whose favour is sought to be impeached under these sections is a necessary 
party to the proceedings. He should be given full notice not only that 
the transfer in his favour is being challenged but also of the grounds upon 
which it is challenged and a proper opportunity should be given to him 
for defending his position and putting his case before the court (4). An 
opportunity for producing evidence to the parties should be given. The 
court should not be merely satisfied by a mere perusal of the document 
impeached and hearing arguments (5). 

The insolvency court itself should hear the application. — It is 
the duty of the insolvency court to try an application under sections 53 
and 54 ; it should not leave the duty of such an inquiry to the official 
receiver (6). The official receiver is a party to the proceedings and it is 
against him that the instument is sought to be declared void. To delegate 
the powers under the section to him would be in effect to make the official 
receiver a judge in his own case (7). The official receiver is a mere 
executive officer and he is not entitled to take evidence in an inquiry under 
section 53, though ordered hy the district judge (8). The insolvency court 
has also no jurisdiction to refer the matter to a subordinate court for 
deciding as to whether action should be taken to have the alienation set 
aside or not (9) nor it can send the case for inquiry to it (10). 

^ Receivers report is not evidence under the section, — In trying an 
application under sections 53 and 34 the report of the receiver or the 
statements recorded by him are inadmissible in evidence (11). When- 


79. 


(1) Paiimal Jesraj v. Mr. J. Macleod, A. I R. 1935 (kl 190. 

(2) Haniam sirigh v. Gopai Das Besraj, 109 L il 370 : A. L li 1929 hn\u 


(a) Official Assignee v. Krishna Swami Kaidu. A. I R. 1937 Mul. 192. 
(4) Jugalpada Butt v Oanesh Chandra Pal, 44 L G. lOH : A. i. li 1919 
Cal. 507 ; Upendra Mohan y. Bniidaban, 33 1. C. 188 : A, L R. 1917 Mad. 
571 ; Kauleshar Ram y. Bhawan Prasad, 42 L C. 845 : A, I E PdlT AiL 15 - 
Oirdharilal v. Sarab Kishan, 138 P. W. E. 1918 : 46 I. C, 667 : A. L R. U)18 
Lah. 35 ; Kunj Behari Lai a Madhiisodan Lai, A. I. E. 1919 All 348 : 50 I. Cl 

A t Khirod Chandra Das, 41 I 0. 411 s A. I. R. 1918 

Gal. 796. 

1 .- ^ I^owther Kumarappa Ohetty, 35 I. C. 876 : A. I. R. 1917 

Mad. 858. 

.nr, . Chettiar ®. Official Receiver, Forth Arcot, 97 I. 0. 

407 I A. I. R. 1926 Mad. 210. 

If Veakatarama Chetfcy ®. Angathay Ammal, 146 I. 0. 204 : A. I. R. 
1932 Mad, 471. 

JfJ JagaHnath v. Lachhmandas, 36 AIL 649 : 26 1. 0. 32 : A. I. R. 1914 

Brindate, 33 I 0. 188 : A. 1. R. 1917 Mad- 671. 
qm. A Ohakrawarthi Iyengar, 86 I. 0. 

^ : i I B S £‘^29^ ’ ® Nanbeml, 89 I. 0, m ; 47 All 
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ever it was intended by the legislature that the report of an official receiver S. 53 

sbouM be treated as evidence in the case, an express provision is made in 
the section dealing with that matter. The absence of such a provision 
in these sections impliedly means that the receiver’s report Is not legal 
evidence (1). The omission by a party to object to the admissibility of 
the statements recorded by the ofHcial receiver will not, in the absence of 
a deliberate consent or waiver of objection, cure the defect (2), 

Lifnitation for an application under sections 53 and 54.“-‘So 
long as the insolvency proceedings are pending the official receiver can 
move the court for action at any time he may like. Article 181, Indian 
Limitation Act, has no application to such applications, as it is merely 
confined to applications under the Code of Civil Procedure (3)« Even if 
article 181 of the Limitation Act applies to such an application, opinion 
has been expressed that the starting point for limitation under the article 
would be the date on which the debtor was adjudicated insolvent. The 
case was under the Act 3 of 1907 and it was not necessary to decide this 
point because the learned judge was already of opinion that the article 
did not apply (4). 

Rights of Iraiss^srees whose transfers are avoided under the 
sections. — When a transfer by way of sale by the insolvent is annulled as 
fraudulent under section 53 but it is found that the alienee paid a sum of 
money towards the satisfaction of a prior decretal amount, the alienee may 
be allowed to prove in insolvency as an unsecured creditor to the 
extent of the prior debt discharged by him (5). Where the prior debt is a 
mortgage debt and is redeemed by the vendee of a sale, which is 
set aside under this section, he has a right to be entered as a 

scheduled creditor to the extent of the redemption amount (6). 

In such a case a transfer will not operate as a mortgage at all, 
not even to the extent of the amount paid, but the alienee will be 
entitled to rank as a scheduled creditor to the extent of its payment (7). 

In a case, within two years of his application for insolvency the insolvent 
had made a transfer in favour of his wife ostensibly for rupees twenty-five 
thousand in lieu of her dower debt. The receiver applied to have the 

transfer set aside and in the course of those proceedings it was held that the 

dowet debt of rupees twenty-five thousand was ^ot proved. The wife 
then applied to be entered in the schedule of creditors claiming rupees 
twenty-five thousand as her dower debt. It was held that it was not open 
to her to prove that her dower was rupees twenty-five thousand but 


(1) Basanti Bai v* Nanheraal supra, 

(2) Ohinna Meera Rowther v, Kumar Chakarvarthi Iyengar, 36 1. C. 906; 
A. L R. 19W Mad. 838. 

(3) Rama Bwaini v, Suhramania Alyar, 79 L 0, 443 : A. I, R. 1925 Mad. 
172 ; Daryai Singh v, Kunjlal, 76 I. C. 995 : A. L R, 1924 Lah. 553 ; Duraya 
Solagan 0 . Venkataram Naicker, 16 I. C. 123 : A, I. R. 1920 Mad. 974 ; 
Krthinath 0 . Basheshar Nath, 69 1. C. 403 ; A. I. R. 1924 Lah. 33L 

(4) Nikkamal 0 * Marwar Bank, Ltd., Lahore, 52 I. C. 188 : A. I, R. 1920 
Lah. 470. 

(6) Amirchaiid 0 . Manoharlal, 141 I. C. 336 ; A.LR. 1933 Lah. 211; 
Devi Dayal 0 . Sundardas, 51 I. 0. 720 : A. I. R. 1919 Lah. 211. 

(6) Ram Prasad 0 , Seth Jaskaran, 82 L G. 489 : A. I. R. 1925 Nag. 73.^ 

( 7 ) Rama Swami Alyangar 0 . Official Receiver, Coimbatore, ^94 L C. 63o : 
A. L B. 1926 Mad. 672 ; Palamalai MulalUr 0 . Gopalasami Alyar, A. I. R. 
1924 Mad. 450 ; 8) 1 G. 147 ; Palamalai Filial 0 . The South Indian Export 
Oompany, 33 Mad. 334 : 6 L 0. 33. 
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53, it wa«5 open to her to proi7e the trite amount due to her (1), A transfer 
that may be deemed void under section 54 is not necessarily void ab initio. 
It is void only as against the receiver, while remaining valid as between the 
parties to the transaction. The transfer is, therefore, valid until set aside, 
and the transferee being in lawful possession is not liable for mesne profits 
of the property (2)» 

Sel-off.-—If money has been settled under a voluiilar}^ settlement 
which is avoided, the benefichry cannot set oft a debt due from the settlor 
to the beneficiary against the amount payable to the trustee in bankruptcy. 
Thus where a payment of £ 250 by a bankrupt to his wife before bank- 
ruptcy was declared void against the trustee in bankruptcy as u voluniary 
settlement, and the trustee sued the wife to recover that suriii it was held 
that the wife could not set off a d^bt due t > her from the bankrupt at the 
date of the bankruptcy against the sum of £ 250, that set-off in bankruptcy 
is allowed only in the case of mutual debts and the sum settled was not a 
debt due by the wife to the bankrupt (3). 

Admiiiistratioii of deceased’s estate —When a debtor against whom 
a petition in insolvency has been presented dies before adjudication, the pro" 
ceedings are continued under section 17, and the court passes an order that 
the estate of the debtor should thereby be adjudged as insolvent and an 
official receiver is appointed to administer it, the official receiver or a creditor 
can invoke the powers of the court to set aside settlements and alienations 
voidable under sections 53 and 54. The order of adjudication, though 
passed against the estate of the deceased, is against the deceased himself 
and transfers by him are liable to be set aside under sections 53 and 54 (4). 

Transfers in favour of a creditor may fall within the s8ctioii*~ 
Transfers in favour of creditors within three months of the transferor ’'s in- 
solvency are generally impeached under section 14. It, however, does not 
mean that a transfer in favour of a creditor is, by virtue of the specific 
provision of section 54, is taken out of the reach of section 53, Section 54 
deals with a fraudulent preference by the debtor himself and the question 
for consideration of the court is as to his dominant motive only. Under 
section 53, the law requites that, whatever the dominant motive of the 
transferor be, if the transferee himself had acted in good faith, he is protect- 
ed. The general words in section 53 declaring all transfers void, subject to 
certain exceptions, cannSt, therefore, be controlled by the specific mention 
of certain transfers which are declared void by section 54 (5). It has, 
therefore, been held that a transfer to a creditor may be dealt with under 
section 53 of the Act (6). In the undermentioned cases (7) the transfers 
wete in favour of creditors and were annulled under section 53 of the 


(1) tJmra Begum v. Ahmed Alikhan, 2(1 L G. 641 : 11 A, L. J. 614 

(2) Balkrishna-Sakharam v, Digambar Bas, A. I* E. 19B6 Nag. 139. 
l3) Lister -y. Hooson, (1908) 1 K. B. 174. 

(4) Subbiah Ayar -u. Official Eeceiver, Tinnevelly, A. I. 1. 1933 Mad. 
25:1414 0.822. 

(5) Be Naraindas Sundardas, A, I. R. 1926 Sind 133 ; 93 L C. 93L 

(6) Bhagatram Bindraban ‘o, Puran Ohand, 140 I. 0, 598 : A. I, R. 1983 

Lah* 43; Muthiah Chettiar^^. Official Receiver of Tinnevally District, 141 TO. 
101 : A. L R. 1933 Mad. 185 ; Venkanna t?. Official Receiver, Rajahmundry, 
A. L R. 1935 Mad. 269. ' 


(7) Official Assignee, Bengal t?. Yokohama Specie Bank, A. L % 1925 
CaL 6JW * 87 L 0. 329 ; Official Assignee, Mad. o. Sheikh Moheedih Ifeowlhtr, 
A. IE. 1927 Mad. 1013 : 103 t 0.61 : 60 Mad. 948 ; OffioW 
p, Abdul Ramk Sahib, 29 L 0. Wi t A. I. E, 1916 Mad, ; 

* - r ' ' V ' t ( .» , * i .. ,I 
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Act or under the corresponding section of the Presidency- towns Insol- S, 5l 
vency Act, though the principle was not in terms stated. 

In considering the question of good faith under section 53^ in 
case of a transfer in favour of a creditor, that element, which relates to 
fraudulent preference, must be eliminated, that is to say, the knowledge, 
for instance, on the part of the transferee creditor that the other creditors 
are being defrauded does not itself constitute bad faith (1). 

Appeal. A first appeal always lies from a decision under 'sections 53 
and 54. Where the order is made in the exercise of insolvency jurisdiction 
by a court subordinate to a district court, an appeal lies to the district 
court. Where the order is passed by the district court otherwise than in 
appeal from an order made by a subordinate court, an appeal lies to the 
High Court Vide section 75, sub-section (2). 

A second appeal to the High Court from the order of the district 
court passed on appeal from an order made in the exercise of insolvency 
jurisdiction by a court subordinate to the district court has, however, 
been held not to lie (2). The reasons given in support of 
the view are that an annulment of a transfer of property by an insolvency 
court acting under the powers conferred by section 53 does not consti- 
tute a decision under section 4. The power given by section 4 is expressly 
stated to be subject to the provisions of the Act. If the other provisions 
of the Act authorise the determination of any questions raised, the power 
given by section 4 is not invoked and no decision is given under 
that section. Schedule 1 of the Act clearly .shows that the 
legislature has drawn a distinction between orders under section 4 and 
orders under sections 53 and 54, If section 4 is to be construed in a very 
wide sense, it would embrace every order of the insolvency court — a view 
which cannot be supported on any reasonable ground. 

Revision. — A revision is competent from an order of the district 
court passed on appeal from a subordinate court exercising insolvency juris- 
diction. Vide section 75, subsection (2) proviso no. 1. The revisional powers 
of the tligh Court are not in any way limited by express words. It will 
interfere only where it is not satisfied that the district court’s order was 
according to law. An error of law as to burden of p^roof has been held to 
be a good ground for revision, particularly so where the law in regard to 
onus has affected the trial judge in weighing the evidence evenly (3). The 
High Court will not however interfere on a mere question of fact (4). 

Who can appeal — Where the decision is made by a ^court subordi- 
nate to a district court, an appeal may be taken to the district court by the 
debtor, any creditor or the receiver or any other person aggrieved by such 
order. Where the order is passed by the district court it is provided by 


(1) Venkanna v* Official lleceiver, Rajahmuudry mpra, 

(2) i Eanuffiandra Ramchandra, 134 L 0. ' 87 : A. X. R, 1931 Fag, 153 

f. li; Alagiri Bubba Naick Official Eeceiver, Tiunevelly, 54 Blad. 989 : 13‘i 
I. a 641: A. 1 R. 1931 Mad. IVot Uhetram t;. Atma Ram, 146 I. 0. 490: A, L R 
1934 ball. 634 ; Ramaswami o. Vonkataswami, 145 L U. 876: A. I. R. 1933 Mad. 
653 ; Jiwanram Veakaiaswaiui, 145 L 0. 876 : A. I. R. 1933 Mad* 653 ; 
Jiwanrara 0 , Official Receiver, A. I. R.193o Lah. 708 ; Pandurang a Nanaial, 
125 I 0. 686 : A. I li 1930 Nag. 272 ; Mufchiah Ohettiar a Official Receiver 
Tinnevelly, A. I. R. 1933 Mad. 185: 141 1. 0. 101 (so assumed, point conceded); 
Tarachand t?. Balkishaii, 33 P. L. R. 97L ^ r-. . t 

(3) Ohidamabaram Pillai t?. Bubramania Ayyar, 140 I. 0. 674 s A, I.*R, 
1932 Mad* 513* 

(4) Jiwan Earn a Official Receiver, A. I* R» 1935 Lah. 708. 
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. 53 . section 75, sub-section (2) that any person aggrieved by the order may appeal 
to the High Court. A person who claims to be the transferee of the pro- 
perty for valuable consideration and alleges that he has acquired title in 
good faith is clearly an aggrieved person within the meaning of sub-section 
(2) of S. 46, P. I. A., 1907 (S. 75, sub-section (2), P. I. A., 1920) (1). 

To an appeal by the transferee the receiver is a necessary and a 
proper party (2). Where the official receiver has made an application 
under sections 53 and 54, he, as representing the general body of creditors, 
is certainly an aggrieved person and has a right of appeal. Where the 
application is made by any creditor under section 54 (.«), such 
creditor also has a right of appeal. Where the application is made by the 
receiver, any creditor may appeal from such an order. He is an aggrieved 
person because the dividends will be diminished if the alienation is allowed 
to stand (3). 

Transfers not coming within the section.— In order that the sec- 
tion may apply it is necessary that the transfer must have taken place 
within two years of the presentation of the petition. Thus transfers which 
took place more than two years before the date of the presentation of the 
petition do not fall under the section. Again, there may be a transfer which 
may not be within the section, yet it may be fraudulent under section 53, 
Transfer of Property Act, or under the general law, being contrary to the 
spirit and policy of bankruptcy laws. Again, the section contemplates 
those cases where the transfer, when originally made, was a good transfer of 
property though it was subject to an action for avoiding it to be brought 
by the receiver. Such a transfer remains good so long as it is not annulled 
by the court. A transfer which is wholly fictitious from the very begin- 
ning is of no effect and does not require to be annulled. All that the court 
has to do in such a case is to declare that it is void, as if it were by an 
ordinary civil court (4). Still again the transferee from the insolvent might 
have transferred the property to a third person efore the date of the 
presentation of the petition, though his own transfer might be impeachable 
under sections 53 or 54. Such subsequent transfers do not, strictly speak- 
ing, fall within the section. 

From the above it follows that the following kinds of transfers do 
not fall within this section : — 

(t) Transfers which do pass property in the transferred property to 
the transferee and which took place more than two years before the date of 
the presentation of the petition. 

(«) Transfers which are fictitious and void from their very inception 
and the transferees did not get any title under the transfers J 

iiii) Transfers in favour of third persons by transferees from the 
insolvent under transfers which are voidable against the receiver under sec- 
tion 53 or 54 ; 


[D Wji Sahay Singh o. Abdul Gani, 7 I. 0. 765 : 12 0. L. J. 
^2) Lalji Sahay Singh v. Abdul Gani, 7 I. 0, 765 : 12 0. L. J. 


(3) Kumarappa (Jhettiar v. Murngappa Chettiar, 36 I. 0. 
1917 Mad. 411 ; Ananthanarayan Aiyar v. Bama Subba Ayvar, 

673 i Barkat Rai Jewan Mai, 

Lah. 968 (1) : 154 1. C. 708. 

B. Hari Chandra Moti Ram, 94 1, 0. 429 : 48 AU. 416 : 
m*. 410, per J ustice Suleman, 


4f>2. 
452. 
771 : A. 
A. I. R. 
A. I. R. 

A. I. R. 


I R. 
1924 
1984 
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iiv) Transfers by the insolvent of his property which take place S* 53« 
before the order of adjudication but after the presentation of the petition* 

We shall consider each class of these transfers and the remedy of 
the official receiver in regard to them. 

Real transfers more than two years old. —Such transfers cannot be 
avoided under section 53. They however may be avoided under section 53, 

Transfer of Property Act or under general law. The difference between a 
case under section 53, Transfer of property Act and a case 
under section 53, Provincial Insolvency Act, is that under the former 
section it is necessary to establish intent to defeat or delay creditors, whereas 
under the latter proof of such intent is not necessary (i). Again, in order 
that a case may come under section 53, Transfer of Property Act, the 
transfer which defeats or delays creditors is not an instrument which 
prefers one creditor to another but an instrument which removes property 
from the creditors to the benefit of the debtor. The debtor must not 
retain a benefit for himself. He may pay one creditor and leave another 
unpaid. So soon as it is found that the transfer is made for adequate 
consideration in satisfaction of genuine debts, and without reservation of 
any benefit to the debtor, it follows that no ground for impeaching it lies 
in the fact that the plaintiff who also was a creditor was a loser by payment 
being made to another creditor (2). Where a transfer falls within the 
ambit of section 53, Transfer of Property Act, it is open to a creditor or 
the official receiver to impeach it on that ground by the institution of a 
regular suit. S. 53, P. I. A., is no bar to it (3). The receiver may also 
apply to the insolvency court by an application under section 4 for avoiding 
a transfer voidable under S. 53, T. P. A. The insolvency court has 
jurisdiction to decide all questions of title based on general law, arising 
out of insolvency proceedings (4). In excercising jurisdiction under 
section 4 for avoiding a transfer under S. 53, T. P A., the court should 
act in the same maimer as in an ordinary suit (5). 

Fictitious or benamt transfers. — In the case of fictitious and benami 
transfers the real owner is the insolvent. The transfer is merely a cloak 
for hiding the real ownership of the property with the intention of removing 
it from the grasp of creditors. Such transfers can be impeached by a regular 
suit by the receiver as representing the creditors or by any creditor. They 
may also be impeached by ^^n application under S. 4, P. L A., and declared 
void by the insolvency court 16). Where the insolvent, just before apply- 


(1) Muhammad HabibuUah v. Mushtaq Hussain, A. T B. 1917 AIL 32* 

(2) Musahar Sahu Hakim Lai, A. I. B. 1915 Privy Council 115. 

(3) Atma Bam v, Dayaram, 115 I. C. 330 ^ A. I. B. 1929 Sind 94 ; Official 
Receiver of South Kauara y. Bastlao Souza, 93 1. 0. 300 : A. L E. 1926 »Mad. 
826 ; also see Sayyad Mohammad u. Mohamad Ismailkhan, 104 L 0. 822 : 


A. I B. 1927 Cal. 766. 

(4) Bikri Parshad y. Aziz Ali, 44 AIL 71 : xi. I. R. 1922 AIL 196 ; The 
Oudh case, Hinga Lai v: Jawahir Prasad, 114 L 0. 126, does not appear to 
Jay clown correct law. 

(5) Atma Ram y. Dayaram .wpra. 

(6) Sobharam y. Waryamsingh, A. I. B. 1921 Lain 288 ; Maidaram t). 
Jagaiinath, 123 L 0. 539 : A. I. B. 1930 Lain 180 ; Jahanwar Sultan y. Safdar 
Aliklian, 142 I. 0 97 : A. L IL 1933 Pesh. 46 ; Official Receiver y. Sagiraju 
Subbayya, 146 I 0. 530 (2) : A. L B. 1933 Mad. 527 ; Abdul Hassan Khan y. 
Bagbir Prasad, 131 I C. 433 ; A. L B. 1931 Oudh 124 ; Harichandrai y. 
Motiram, 94 I. C. 429 : 48 AIL 414 ; A. L R. 1926 AIL 470 ; Mst. Sanjirat y. 
Bamchandar, 143 L 0. 630: A. I. B. 1933 Lab, 597 (1). 
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S. 5S. ing for insolvency, purchased some property in the name of another, and on 
evidence it was established that the sale was fraudulent and the real 
purchaser was the insolvent, it was held that the sale deed evidenciiiK' such 
sale could be set aside, though not covered by section 53 (l). For a fuller 
discussion on the jurisdiction of the insolvency court in the matter of 
annulling transfers and determining questions of title 
see commentary under section 4 


against strangers 


(m) Transfers by transferee of insolvent —The plain meaning of 
the section is that it contemplates only the transfer of property by the 
insolvent in favour of another person. The use of the word transferor for 
the person who is adjudged insolvent clearly indicates that the transfer should 
have been made by the insolvent and that it does not include transfers by 
the transferee of the insolvent himself. Accordingly it has been held that 
under section 53 the official receiver is not at liberty to atiaclc such a 
transfer (2). This view will, however, not apply where the later transfers 
are also linked together with the first transfer as one transaction (3), nor 
where the second transfer is only a colourable transaction and the debtor’s 
transferee is only a benamidar for his subsequent transferee (4). The fact 
that a transfer by the transferee of the insolvent cannot be im* 
peached under section 53 does not make it futile to declare the 
transfer by the insolvent as void because it cannot he slid that the 
second transfer cannot be impeached at all (5). Where there has been a 
second transfer and the receiver is aware of the transfer, the dispute is 
really between the receiver on the one baud and the subsequent 
transferee on the other hand, and not between the receiver and the first 
transferee,_ who has no longer got any interest in the property left. An 
order obtained by the ofScial receiver in proceedings to which the first 
transferee only is a party will not bind the second transferee. In order to 
bind the second transferee it is necessary that he should have been made 
aparty (6). Dissenting from the Allahabad view, the Rangoon High 
Court has held that the decision of the insolvency court under section 4 i<s 
a judgment in rem and it binds all, whether they were party to the 
proceedings or not (7). It is submitted, with respect, that the Allatoted 
view IS correct. 

section 36 corresponding to 
sec ion 53 of the present Act but there was no corresponding section to 
section 4 of the present Act. Under the old Act there was a difierence S 

opmon as to whether the insolvency court had jurisdiction to decide the 
claims of third parties. Transfers from transferees of the insolvent could 


fai ® A, 1. 11 1035 All. 982. 

Keeoiver of Krishna, 1431. G. 372 : AIR 
£’. 776.’ ^^iiamsoddin, A. i’ll.’ 

1920 mLSs 911^^ Aiyangar «. Narayan Aiyangar, 52 I. 0. 701 ; A. 

(6) Oovindu Suba, 121 1. C. 663 : AIR 19%1 ua 

M. eTL" 57’ All.’ 900: 155' 10. 684: A. 

(7) ffla Guaw U «. 0 Tun Qyaw San, A. I. R. 1937 Bang, 


295 : 
1926 
III. 

1933 

1936 

IE. 

II. 
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not be challenged under S. 36, P. I. A. 1907, and according to one view it S.53. 

could not be challenged under any other provision of the Act in the Insol* 
vencycourt. Of course it could be challenged in the ordinary courts. The view 
was therefore^ expressed that the proper course for the insolvency court was 
first to declare the first transfer void under S. 36, P. 1. A., 1907, and then to 
direct the receiver to get the subsequent transfers set aside by a separate 
mlt in the ordinary courts. Under the present Act section 4 has been 
interpreted so as to confer a very wide and almost unlimited jurisdiction 
on the insolvency court to decide questions of title even where strangers 
to the insolvency are concerned. Now, the view has been taken that, though 
section 53 may not apply, subsequent transfers can be annulled under 
section 4 of the Act. And the proper course for the official receiver is 
to make all the subsequent transferees parties to the proceedings in an 
application under section 53 or section 54 thereby enabling the court to 
decide the matter finally (i). The matter has been put thus in the Madras 
case last cited : “Generally it is incompetent for the court in proceed- 
ings under section 53 to inquire into the validity of transfers by trans- 
ferees from insolvents. But in proceedings properly framed under that 
section, it may be convenient and sometimes necessary to have the 
parties before the court whose interests will necessarily be affected by 
the decision. It would indeed be extremely inconvenient and expensive 
if, when transfers are sought to be avoided under sections 53 to 55, 
transferees from those transferees, even though such transfers were 
subsequent to the petition or to the order of adjudication, could maintain 
that they should not be impleaded and that the receiver should proceed 
against them by a separate suit. Such a rule will make proceedings in 
insolvency practically interminable and still more ineffective than they 
already are. The power under section 4 to decide all questions arising 
in insolvency is undoubted and it is only a matter of discretion whether 
the procedure under the Act should be adopted or a suit be directed/* 

So far we have dealt with the powers of the insolvency court and 
the procedure to be adopted in regard to transfers by a transferee of 
the Insolvent. Now we come to the rights of such a transferee, L e, 
a transferee from a person who derives title from a voluntary transfer 
voidable under the section. 

As already noted, the word voidable in the section means voidable, 
the settlement being avoided not from its date, but only from the 
accrual of the trustee’s title, and consequently any one who claims 
under the settlement as a purchaser for valuable consideration without 
notice has a good title as against the trustee in bankruptcy (2). The 
mere fact that the purchaser has notice that the person through whom he 


(1) Atta Mohammed v. Mehar’Chand, A. L H. 1935 Lah. .368 , Devi Das 
B. Manohar Lall, A. I. E. 1937 Ijah. 323. (The Lahore rulings are correct 
so far as they hold that a subsequent transfer may be set aside under 
section 4, but if they hold that the subsequent transfers must stand and 
fall with the first transfer in every case and that the subsequent transfer 
cannot in any case stand, even though the first transfer may be voidable 
under section 63, it is submitted, jvith great respect, that they need recon- 
sideration. The question, however, did not directly arise in these_ cases, 
as the subsequent transfers were also found to be collusive and fictitious); 
Ohidambarara Pillar u. Subramania Ayyar, 140 1. 0. 674 : A. I. R. 1932 Mad. 
613; Bit Ram Mai v- Hansraj, 15 Lah. ^9 : 148 I. 0.11013 : A. I. R. 1934 
Lah. 101 (2). Tor other cases see oommentary under section 4 

(3) Be Brail, 1893, 2 Q. B. 881 ; Be Yansittart, 10 Mor, 44 
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S 53 claims is entitled under a voluntary settlement, if there is no notice of 
‘ ‘ the insolvency of the settlor and the purchase is prior to the 

bankruptcy, is not sufficient to prevent the purchaser from claim- 
ing as a purchaser for value in good faith (1). And the Court 
of Appeal in England has held on general equitable principles that a 
purchaser for value from the donee under a voluntary settlement, with- 
out notice of an act of bankruptcy committed by the settlor, is entitled 
to hold the property against the settlor’s trustee in bankruptcy, even 
though the purchase is subsequent to the act of bankruptcy to w'hich 
the title of the trustee relates back (2). It has also been held in England 
that a purchaser, in good faith and without notice, from a donee of 
property whose title is subsequently declared fraudulent and void under 
section 172 of the Law of Property Act, 1925 (corresponding to section 
53, T. P. A.)i gets a good title against the execution creditor or a trustee 
in bankruptcy (3). Under section 45, B. A, 1914 'corresponding to section 
55, P. I, A., 1920) it has been held in England that where, on appeal 
from the dismissal of the bankruptcy petition, the appeal was allowed, 
and a receiving order was made and dated as from the order of the 
court dismissing the petition, for the purposes of that section, the receiv- 
ing order must operate from the date when it was in fact made, and 
not from the date it bore (4). 

It is submitted that these decisions, decided under the English 
sections, will be followed in India. From the above decisions two 
propositions of law can be deduced. Firstly, that in cases of transfers 
of property avoided under section 53, P. I. A., 1920, the title of the 
trustee to the property comprised in the transfer so avoided acmes 
from the date of its avoidance and not from the date on which the transfer 
actually took place ; and the doctrine of relation back has no application 
to such property. Secondly, that the rights of the second transferee 
will be determined on general equitable principles. 

Where the first transfer is found to be fictitious and void ab initio 
the first proposition will not apply as the property must .be deemed to 
have vested in the official receiver under section 28 (7) from the date, 
of petition for insolvency and the so-called first transferee had no 
saleable interest subsequent to this and a transfer by him is also void (5) 
There are, however, certain observations in the judgment just cited 
which do not appear to be quite accurate in view of the English 
decisions on the subject. A similar point arose in a Calcutta case (6) 
There the English cases were considered and distinguished on the 
ground that they have no application to a case where the first transfer 
is quite fictitious. Similarly it has been held by the Lahore High Court 
that where the original transfer is set aside in section 53, the title of 


(l) Be Brail supra. 

(1912) 3 K. B. 6 ; and Be Qunsbourg, 1920, 2 K. B. 420. 

(3) Harrods, Ltd. v. Stanton, (1923) 1 K. B. 616. 

A 1 t iooD 2K. B. 367, case decided under section 49 of the 

Act of 1883, which corresponded to section'46 of the Act of 1914. 

A. LR. 1935 Lah. 868; see also 
Chandra Seal, in the matter of, A. L R. 1936 Cal 212 ; 1602 

341 0^4% «' Kai Pissori Basi, ‘A. I. R. M6 Oal 831 ; 
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a pre»emptor of such a sale is not sustainable, as a tight of pre-emption S. 53, 
is merely one of substitution and not of re-purchase (1). 

Transfers bf the insolvent after the presentation of the petition 
and before the order of adjiidication,— The case of such transfers is 
expressly provided for in section 55 of the Act. See commentary under 
that section. 

Transfer under order of court.— Where an order is made by the 
court under order 20, ihle 11 (2), C. P. C., 1908, directing the judgment- 
debtor to execute a mortgage of his property to the decree-holder, the 
subsequent adjudication of the debtor could not affect the rights of the 
decree-holder to have the mortgage executed in his favour. Such a 
transaction is not affected by this section or by the fraudulent preference 
section (2). 

Properly outside local limits. — It has been held by the High 
Courts of Calcutta and Madras that the insolvency court has power to 
deal with transfers made by the debtor of property situate outside the 
limits of the original civil jurisdiction of the court and that this power 
is not affected by the provision of section 16 of the Code of Civil Proce- 
dure, 1908, or clause (12) of the Letters Patent (3). The court has 
however no power to annul, under section 36, a transfer of property which 
is situate in foreign territory and not in British India (4). 

Trustee's lieti for costs — Trustees of a settlement, originally valid 
but avoided under this section, are entitled to a lien on the property for 
expenses properly incurred by them as trustees in the performance of 
trust duties, as, for instance, in defending the settlement against the 
settlor 15). If the trustees oppose the claim of the official assignee or 
receiver to set aside the deed under this section, they will be entitled, 
even if the deed is set aside, to retain their costs out of the trust fund, 
provided they have acted properly in the discharge of their duties* as 
trustees and not put the official assignee or receiver to unnecessary 
exepense (6). If, however, they appeal and the appeal is dismissed, they 
are not entitled to retain the costs of the appeal out of the trust fund (7). 

Miscellaneous.— Annulment of alienation under section 53, Insol- 
vency Act, is invariably in pursuance of the order of adjudication. If, 
therefore, the order of adjudication was made befbre the notification, the 
application for annulment of a transfer made by the insolvent would 
be subject to the Kuraaon rules and not to the arrangement introduced 
by the notification (8). 


(1) Dit Ram Mai ti Hansraj, 15 Lah. 349 : 148 I. G. 1013 : A. 1. R. 1934 

(if Alian Bros. & Co. v. Slieikh Jumma & Sons, (1924) 2 Rang. 673 ; 85 
I, C. 291 : A. I. R. 1925 Rang. 189. 

(8) Lalji Sahay Abdul Gani, (1910) 15 Cal. W. N. 253, 257 : 7 I, 0. 
766 ; Abdul Rhador v. The Official Assignee, A. L R. 1917 Mad. 832 : 40 
Mad. 810 : 36 I. 0. 624, affirmed in re Kancherla Krishna Eao, 1928, 51 Mad. 
540 : 112 I. C. 149 : A. I. E. 1928 Mad. 732. 

(4) Dropdi Bai Govind Singh, 65 I. C- 334 : A. I. R. 1922 Rag. 221* 

(5) Me Holden, 1887, 20 Q. B. D. 43. ^ ^ rr n 

(6) Merry tj. Rownall, 1898, lCh.306; Ideal Bedding Co. v . Holland, 

1907, 2 Ch. Ibt 


10 . 8 . 


(7) M^epc&rie Russell, 1882, 19 Ch. D. 688, 

(8) Abdul Muwali TaLsildar^ Kashipur, A. 1. R* H930 Mh 511 : 128 
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fraudulent preference. 


Who can apply under the sectioii*“-See section 54 A ami com* 
mentary theretmder. 


Avoidance 
ference in 
cases. 


of pre- 
certain 


54. (1) Every transfer of property, every payment 
made, every obliscation incurrod. and 
every judicial proceeding: taken m 
suffered by any person unable to pay 
his debts as they become due from 
his own money in favour of any creditor, with a view 
of giving that creditor a preference over tin' otiicr 
creditors, shall, if such person is adjudged insnlvent 
oil a petition presented within three months after the 
date thereof, be deemed fraudulent and void iis 
against the receiver, and shall bo anuullod by the Court. 


(2) This section shall not affect the lights of anv 
person who in good faith and for valuable considera- 
tion has acquired a title through or under a creditor of 
the insolvent 


History. — This is an exact reproduction of section 37 of the Act 3 
of 1907. The history of the doctrine of preference in England is a long 
one. The first statutory provision in England was contained in sub sec- 
tions (l) and (2) of section 92 of the Act of 1869. Though there was no 
express enactment before the Act of 1S69, still such conveyances, pay* 
ments, etc , were always held voidable as being in fraud of the bankruptcy 
laws. It was originally of judicial creation, and it is considered to have 
been introduced by Lord Mansfield (l). The doctrine was enunciated by 
him in 1786 in Thompson v. Freeman (2) thus : “A bankrupt, when in 
contemplation of his bankruptcy, cannot by his voluntary act favour any 
one creditor.” Though the fraudulent preference section is to a great 
extent an embodiment of the old rules of bankruptcy, the doctrine having 
been put into definite shape and form by statute, and definite tests having 
been prescribed by statute, the primary duty of the court is to construe 
the words of the statute*” rather than to depend on the decisions prior to 
the statutory definition (3). 

The sections of the Indian Acts are based on section 48 of the Act 
of 1883. The corresponding section in the Indian Insolvency Act, 1848, 
was section 24. 

Analogous Law. — S. 56,'P-t. f. A , is in similar terras, except that 
instead of the words ‘the receiver’ we have the words ‘the official assignee’ 
and the words ‘and shall be annulled by the court,’ which occur in sub- 
section (1) of the present section, do not occur there. 

S. 44, B, A., 1914, which corresponds, with certain alterations, to 
section 48 of the Act of 1383, on which the present section is based, runs 
as follows : — 

“Every conveyance or transfer of property, or charge thereon made, 


(1) Alderson v. Temple, 1767, 4 Burr. 2235, 2241 : 98 E. R. 165, 168. 

(2) (1786) 1 T. R. 155 : 99 E. R. 1026. 

(3) Ewparte Griffith, 1888, 23 Oh. D. 69 j Fx parte Hill, ri883) 23 Ofi. 

V, 695, i 
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every payment made, every obligation incurred, and every judicial pro- S. 
ceeding taken or suffered by any person unable to pay his debts as they 
become due from his own money in favour of any creditor, or of any person 
in trust for any creditor, with a view of giving such creditor, or any surety 
or guarantor for the debt due to such creditor, a preference over the other 
creditors, shall, if the person making, taking, paying or suffering the same 
IS adjudged bankrupt on a bankruptcy petition presented within three 
months after the date of making, taking, paying, or suffering the same, 
be deemed fraudulent and void as against the trustee in the bankruptcy. 

(2) This section shall not affect the rights of any person making title 
in good faith and for valuable consideration through or under a creditor 
of the bankrupt/’ 

Sub-section 13) need not be quoted. 

The scope of S. 44, B. A., 1914, is wider than that of the Indian sec- 
tions because it includes transfers in favour of persons other than creditors 
as well. In other respects, the law in England as well as in India is the 

same# 

Object.— The object of the bankruptcy laws is the equal division of 
the bankrupt’s estate among his creditors. The present section is in one 
■way intended to achieve that object. ‘'Formerly the act of bankruptcy 
drew the line of separation between that property which might be disposed 
of by the bankrupt and that which vested in the assignees, but it occurred 
to those who presided in the courts, that it was unjust to permit a party, 
at the eve of bankruptcy, to make a voluntary disposition of his property 
in favour of a particular creditor, leaving the mere husk to the rest, and, 
therefore, that a transfer made at such a period and under such circum- 
stances as evidently showed that it was made in contemplation of bank- 
ruptcy# and in order to favour a particular creditor, should be void” (1). 

The quotation explains the purpose of this section in an effective manner 
and also incidently lays down the conditions to be satisfied for avoiding a 
transfer on the ground of fraudulent preference under the old rules of 
bankruptcy before it was the subject of express enactment* 

Applicability.^ — The leading Indian case on the section is Nripmdra 
Bath Sahu v. Ashutosh Ghosh (2), where the learned judges considered 
the English cases on the subject and laid down the Indian Law for the 
guidance of the lower Court to which the case was remitted for retrial and 
re-decision. The same case went up in appeal and the matter was again 
fully discussed by the learned judges of the High Court. Their judgment 
is reported as Nccth Sahu v. Ashutosh Ghoshs A* L R. 1916 

Cal 975 (3), 

Before a transfer by a debtor of any interest in his property is 
avoided under the section, four conditions must be fulfilled : — 

{i) the debtor must, at the date of the transaction, be unable to pay 
from his own money his debts as they fail due ; 

{a) the transaction must be in favour of a creditor or of some per- 
son in trust for a creditor ; 


(1) D© Tastet u Carroll, 1 Stark 88, p^r Lord EIlenborougL 

(2) A. L E. 1915 Oal 460 : 29 I. C. 128. 

(B) Nripendra Nath Sahu «). Ashutosh Ghosh, A. I. R. 1916 CaL 975 : 43 
Cal. 640: 33 I 0. 68. 



S. 54, (ui) the debtor must have acted with the vie»v fit mvnipi such 
creditor a preference over his other creditors ; 

[iv] the debtor must have been adjudt'cd ins iKcul uii an nr olvency 
petition presented within three months after the tl itc uf the transaction 
sought to be impeached (I). 

All the four conditions ennumerated above innst ro-t'\isl. If any 
one of the conditions is not satisfied the section is inapplicable. 

Onus. — The leading case on the burden of proof is Stmc Darby & 
Go . Ltd,, V. Official Assignee of Lee Lang ficng (2). In that case Their 
Lordships of the Privy Council had to consider and interpret section 51 (l| 
of the Singapore Bankruptcy Ordinance, which i? to the same eifect as 
S. 54, P. I. A., 1920 ; and in interpreting the section Their Lordships 
followed the law of bankruptcy in England as regards the elFact of the 
corresponding English section. They held that in determining the ques- 
tion whether a transfer is to be deemed fraudulent and void as against the 
official assignee in bankruptcy the onus is on the assignee who has 
to show that the case is within the statute. It is for the official receiver 
to establish the necessary elements which would make that sec- 
tion applicable. The Indian High Courts have consistently held, before 
and after the Privy Council decision referred to above, that the onus 
of proving fraudulent preference is on the official receiver or the 
creditors (3). The question of onus becomes only important if the circum- 
stances are so ambiguous that a satisfactory conclusion is impossible 
without it (4). Also see the same heading under section 53. The 


(1) Nripendra Nath Sahu v. Ashutosli Ohosh, A. I, R. 1915 Cal. 4®t: 
29 I. C. 128 ; Nripendra Nath Haliu o. Ashutosh (ihosh, A. I. R. 1916 Cal. 975 : 
331. (J. 548 : 43 Cal. 640 ; Ha Kain Pu v. Official Recoivor, Mandalay, 113 L 0. 
813 ; A. I. E. 1928 Rang. 166 ; Kaliuath Chakravarthy v, Ambica Froaad IJas, 
41 1. C. 399 ; A. L R. 1918 Cal. 440. 

(2) 107 I. 0. 233 : A, I. E. 1928 P. 0 77. 

(3) Nripendra Nath 8ahu o. Ashutosh Ghosh, A. I. R. 1915 Gal. 4K) : 28 

L 0. 128 ; Nripendra Nath Sahu v. Ashutosh Ghosh, A. 1. R. 1916 975 : 

33 1. C. 648 : 43 Cal. 640 ; The Official Assignee u. M. C. bii.ui, 51 1. G. .591 : 
A. I. E. 1919 L. B. 128 ; Manohar Lai v. Khaimnuin, A. L R 1935 Lull. 187 ; 
Anjuman Dehikot v. Official Receiver, AI.E. 1934 Lah. Dili : 54 1. G. 56 j Hun- 
dar Singh Sachar d. Bakhshi Shiv Earn, 144 1. 0. 762 : 34 J'. I;. R. 436 : A.IR. 
1933 Lah. 354 ; Dina Nath v. Labhu Ram, 137 1. 1'. .55 : A. 1. H. 1932 Lah. 
321 ; JKashi Nath v. Official Receiver, 135 I. G. 117 : A. I. R. 1931 All. 142 (2); 
L. P. E. Ghettyar Pirtn v. E. K. Bannerji, 9 Rang. 71 : 134 1. fl. 744 : A. I. R. 
1931 Rang. 186 ; Official Assignee of Cal. u. Ramoliander Kasliera, 60 GiiL 
1278 . 149 I. 0. 861 (1) : A. L R. 1934 Gal 54 ; Nechaldas o. Official Receiver, 
107 I. 0. 210 ; Official Receiver -o. Kewal Mai, 93 I. C. 372 ; A. I. R, 1926 Sind 
126 ; Janki Ram v. Official Receiver, Coimbatore, 78 I. 0. 16 ; A. I. R. 19&5 
Mad. 328 ; Bapu Reddier v. Official Assignee, Tinnevelly, 37 M. L. J, 246 : 10 
L. W. .354 : 1919 M. W. N. 676 : 53 1. C. 642 : A. I. R. 1919 Mad. 36 ; Kasi Iyer 
c. Official Receiver, Tanjore, 124 1. 0. 813 : A. I. R. 1929 Mad. 821 ; Earn Ghand 
V. Parmanand, 110' L 0. 824 1 A. I. R. 1928 Lah. 7M ; Ma Kin Pa v. Official 
Receiver, Mandalay, 113 I, 0. 813 : A. I. R. 1928 Rang. 166 ; ExpaHe 
Lancaster ; Xn re Marsden, 1883, 25 Oh. D. 311 ; In re Laurie, Exparte 
Green, 1898, 5 Manson. 48; J. U. Saing o. K. 11. Y. Lakshmtnn Chettyhr, 
A. L R. 1936 Rang. 170 ; Rathumal o Kunj Behari Lall, A. I. R. 1937 AIL 4 ; 
Sir William Henry Peaty Gresham Trust, _ Ltd., 1934, A. 0. 252 ; Godbol© V, 
Marstisa Balusa, A. L R. 1937 Nag. 197 ; Official Assignee «. Dei vanai Achi, 
A. I. R. 1937 Rang. 113 ; Gopal Balkishan v. Baji Rao Banajr, A. I. Jt. 1$$7 
Nag. 117. ' 

(4) Rathu Mai n. Kunj Behari Lai, A. I R. 1937 All 4 , / ’ ' 
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most important condition of the section is that the transfer must- 
have been made with a view to prefer the creditor in whose favour the 
transfer is. The question has very often arisen as to what facts the 
official receiver should prove in order to prove that condition ; and in 
considering that question the question of onus of proof has also been mixed 
up in some cases. Thus it has been remarked that if the payment is 
made on the eve of bankruptcy and it has the effect of preferiug one 
creditor over others, it shall be presumed that the transfer was effected 
with a view to prefer that creditor within the meaning of the section. 
And the onus shall be shifted on to the creditor to establish that in mak- 
ing the transfer the debtor had any other motive and not the view to prefer. 
The question of onus is reslly so closely connected with the question of 
weighing evidence that it is difficult to say whether the authorities were 
intended to lay down an inflexible rule of law or a mere rule of practical 
guidance for appreciating the evidence, We shall advert to this question 
under a subsequent heading, as it is thought that only after the reader has 
fully understood the matter of preference that he will be able to appre- 
ciate it. 

Unable' to pay his debts. — The first condition of the section 
is that the debtor must, at the time of the transaction, have been 
unable to pay his debts out of his own money as they became due. In 
other words, it means that the transferor must have been practically 
insolvent (in the ordinary sense of the word) at the time of the transaction. 
In the determination of the question the fact that the debtor had money 
locked up, which at a later period may be available for payment of his 
debts, is immaterial (1). Evidence given in the insolvency proceedings can 
be used under this section against the transferee to show that the insolvent 
was not in a position to pay his debts (2), 

The transfer must be in favour of a creditor. — The transfer 
must be in favour of a creditor and must have been made with a view to 
prefer that creditor. The word creditor means any person who shall be 
entitled to claim with the other credifors in bankruptcy (3). It has 
therefore been held that a surety who has not yet been called upon to pay 
is a creditor within the meaning of this section, as his contingent liability 
is provable in bankruptcy (4). An acceptor or endorser of a negotiable 
instrument which has not yet reached maturity is a creditor (5). 

The relation of a trustee, who has misappropriated a trust fund, and 
his ce$tm que trust is that of a debtor and creditor. Although there are 
other and peculiar elements in the re'ation between a oestui que trust and 
a trustee, undoubtedly the relation of a debtor and creditor can and does 
exist (6). In order that the transaction may fall under the section it is 


(1) Nripendra Nath v. Ashutosh Ghosh, A. I. R. 1915 Cal. 460 ; 29 1. 0. 

128; In re Washington Diamond Coy., (1893) 3 Ch. 95. oa t r« 

(2) Ganga Lai Rama Kotayya v. Beemavarata Gurva Reddy, 23 1. 0. 

697 : A. I. R. 1914 Mad. 355. „ t/- -d 

(3) R. D. Sethan u. Kallianji Singji Bhat, 19 1. 0.57; Man Km Puu. 

Official Receiver, Mandalay, 113 I. 0. 813 : A. L R. 1928 Rang. 166 ; Ismarl 
Mamoon w- Dawoodi Jee, (1913) 21 1. C. 5. , ,, , n n tli 

ii)MeMn, (1897) 1 Q. B. 122; -Be Blackpool Motor Oar Co-, Ltffi, 
(1901) 1 Ch. 77 ; Rodriques ®- Rama Swamr Ohettiar, 40 Mad. 7®,: 38 L G. 
783 ! A. I. R. 1917 Mad. 39, Full Bench ; Siddiq Ahmad v. M. E. M. Firm, 
79 1 a 813 : A. I. E. 1923 Rang. U9. 

.JD. Sethan Kalliati Ji Singji Bhat, 19 I. v, 67# 

Sharp u Jackson, 11«9, A. 0. 419, 426. 


S. 54 
( 1 ). 
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INTENT TO PREI' EK. 


, 54 necessary that the creditor must be a previous creditor, that is to say, 

[l). that his debt must have pre-existed at the time of the transfer. A new 
creditor, who only becomes a creditor in respect of a transaction, which 
gives rise to the question as to whether it was a fraudulent preference, 
can be a creditor within section 51, as, for example, where a transaction 
consists of two independent parts (1), the consideration passing to the 
debtor, thereby creating a debt from the debtor to the creditor, 
and (2), then, the debtor independently and voluntarily making 
a transfer m re-pect of the debt. But where the transaction which results 
in the transfer is one transaction complete in itself, that view cannot 
apply (1). 

A secured creditor is a creditor within the meaning of this section 

(2). A contrary view has been expressed by the Calcutta High Court (3). 
In both the cases the sale in question was in favour of a mortgagee. 
It is submitted that the Calcutta view is erroneous. 

Not only that the transfer should be in favour of a creditor but 
also the person preferred must be that creditor. As already remarked, 
the section of the Indian Acts is based on section 48 of the Engli.sh 
Act of 1883, which corresponded to section 92 of the English Act of 1869. 
Under those Acts, it was held that if a payment is made to a creditor 
not with the intention of preferring that creditor, but with the intention 
of benefitting another person, who is not a creditor, the payment does 
not amount to a fraudulent preference. Thus where the debtor paid 
the debt with the object of benefitting not the creditor but the debtor’s 
surety who had not been called upon to pay and who had not 
paid the debt, such payment was held not void as against the trustee in 
bankruptcy and the surety could not be ordered to pay over to the trustee 
in bankruptcy the amount so paid by the debtor (4). These decisions 
shall hold good in India, though not in England where by the addition 
of the words “or any surety or guarantor for the debt due to any such 
creditor” these decisions have been overruled (5). 

A set-off before insolvency of debts for which there would have been 
a right of set-off under the Insolvency Acts is not a fraudulent pre- 
ference (6). 

With a view of giving that creditor preference .—This is the third 
condition which the section requires to be fulfilled before a transaction 
can be set aside as a fraudulent preference under the section. The 
condition requires that there should have been not only preference of 
one creditor over the others as a matter of fact but also that 
the dominant intention of the debtor should have been to prefer. If there 


{!) Bhagwan Das ®. Chuttan Lai, 62 L C. 732 : 4.3 All. 427 j A. I. E. 
1921 AIL 41. See also Girdhari Lai o. Saran Kishan, 46 I. 0. 667 : A. I. E. 
1918 Lah. 35, where the creditor was not a previous creditor and S. 87, 
P. I. A., 1907, was held inapplicable. 

(2) Seth J askaram «. Oaind Prasad, 68 1, G. 460 : A. I. R. 1922 Nag, 285, 

(3) Jadu Nath Haidar Manindra Nath Chandra,, 80 1. 0. ; 4. 1. R. 
1923 Cal. 689. 

.r , Mil’s, 6 Mor. 55 , Be Warren, (1800) 2 Q. B. 138 ; Be Steaotypar, 

Ltd-i ^1) 1 Oh. 260. 

(5) Be Q. Stanley & Go., (1916) Oh. 148. 
m Re Washinaton Diamond Mine Go., 3 



has been no preference in fact, it is not necessary to investigate into the S. 54 
view of the debtor in making the transaction (1). If there has been (1). 
preference in fact it is farther necessary that the dominant intention of 
the debtor should be found out because that will then decide the fate of 
the transaction. 

Test to be applied.— Under the old law it was held that the intention 
to prefer should be the sole motive of the debtor before the transaction 
could be attacked. Later English cases held that the view to prefer need 
only be the substantial or dominant view and not necessarily the sole 
view (2). To ascertain whether the giving of a preference to a particular 
creditor, that is, putting that creditor in a better condition relatively to the 
other creditors than that in which he would be placed by bankruptcy 
law, was the dominant view in the debtor’s mind, the proper test to be 
applied is: Was the act done voluntarily ?— a question the solution of which 
depends primarily on the inquiry from which party did the proposition 
originate (3). A voluntary disposition is an act moving from the debtor ; 
the question consequently in most cases, if not always, is : Did the thing 
move from the debtor or from the creditor (4) ? If it moves entirely 
from the debtor in the sense that it was his spontaneous act uninfluenced 
by any circumstances which tend to rebut the presumption that the 
bankrupt made a distinction amongst his creditors, then the transaction 
will be condemned as a fraudulent preference (5). If, on the other hand, 
the proposal for payment of or the disposition of property comes entirely 
froTj the creditor aid is not collusive, the transaction will stand (6). That 
the transaction was not the spontaneous act of the debtor can be best 
established by proving that it was the result of pressure brought to bear 
on the debtor either by the creditor in the ordinary sense or by a 
surety. The pressure must be real ; the debtor must be under some 
genuine apprehension, it must have operated in his mind, and the 
domiuint influence affecting it ; the transaction must have been entered 
into by reason of it, and it must not have been fraudulent. 

In every case the state of mind of the debtor is a paramount 
consideration. The intention or view to prefer a creditor as the causa 
ciusans oi the debtor’s conduct is the cardinal point round which the 
whole question turns ; if that intention be shown not to have existed, it 
is of no importance that the creditor had knowledge of the debtor’s 
insolvency or that the debt was not due ; nor for this purpose is it true 
that the debtor must be taken to have intended the natural consequences 


(t) Eamaswami lyenger v- Chinnathambi Kare, 140 I. 0. 463 : A. 1. E. 
1932 Mad. 459. 

(2) Exparle Griffith, (1883) 23 Oh. D. 69 ; Expnrte Hill, re Bird, 
(18^) 23 Ch. D. 695. 

(3) In Be Eaton & Co., Exp. Vine, (1883) 18 Q. B. D. 295 ; In re 
Vautin, Saffery, (No. 2), 1900, 2 Q. B. 325. 

(4) JfarponSe De Tastet, (1810) 17 Ves. 217; Straohan Barton, (1856) 
11 Exch. 647 ; Maung Po San v. Eeceiver of Ko Kyan, 158 I. 0. 638 : 
A. I E. 1935 Eang, 316. 

(6) Exp. Tempest, Graven, In re, 1870, 6 Oh. 70 ; Bills o. Smith, 1865, 
6 B. & S. 314. 

(6) Crosby v. Crouch, (1809) 11 East 256, 



S«54 act (1). A distmctioii between the words *ioientmii’ \fkw or 

(1). object' was drawn in some cases. Accordiogly il was heki that if 
preferring the creditor was the substantial view with whirh th ^ brinknipt 
entered into the transaction, it is void iiotwith^tanclnig fhai ils motive 
may have been to do what he thought right (?) But ^il will often 
happen that the motive, though not the thing to be asceriaiiiecl in order 
to determine the question of preference or no preference, wifi go a 
long way to show what was the bankrupt’s view, i,e,, what was the object 
at which he aimed in bringing about the preference (3), Opinion has 
been expressed that the question is whether in fact the hankrupl had 
the inteation to prefer, and that it does not much matter whether it is 
called intention, view or object. 

The word, Voluntary’ has not been used in the serlton but the 
word rised there, however, itself implies an act of free wilk 

which means the same thing as that the transaction must ho vahintary (4l 
The question is one of fad and the presumption of preference may be 
rebutted by any circumstances. Thus it can h‘ shown that there was 
a demand by the creditor and the transaction was made under pressure (5)» 
The pressure must have been real, i.e., it must have operated on the 
mind of the debtor as the dominant influence alTecting him (6), and it 
must not have been fraudulent (7). The preference is framliilant if it is 
established that, notwithstanding that the payment or disposition might 
never have been made but for the importiiaity of the creditor, it is also 
a fact that the payment never would have been made but for the desire 
to prefer (8). Payment under demand even though the debt is not yet 
due and payable does not come within this section (9). Faymeiit in 
the ordinary course of business to a creditor who came to be paid (lO), and 
payment of trade bills in due course by the insalveot person who is 
coatinuing to carry on business falls outside tha section. Again, the 
presumption of fraudulent intention may be rebutted, if it be apparent 


(1) Lablni Ram v, Puran Chand, A. L R. 19U) Lah. (2) : oB L i\ 4il, 
where Halsbury’s Laws ol Eugiand, Vol/A para* 471 h fiUnl i NripeiHlni 
ISath u. Ashutosh Ghosh, A. L R. 1915 Cal. 400: 21) L (1 TiR 

(2) Be Pletcher, 9 Mor, 8. 

(3) New Prance and ftarrarPs Trustee fh ^Hunting, 1 Q. IL 007 ; 

(1897), 2 Q. B. 19, on appeal Sharp v. Jackson, (18 K)) A. il 41Si 

(4) Rathuinal Kunj Behari Lai, A. I. IL 1937 All. 4. 

(5) Crosby v. Crouch, 2 Camp. 166; Official Receiver. Trifliiiiopoly v, 
Muhammad Meera Sahib, A. T R. 1937 Mad. 872. 


(6) Boyd, Bxp. Boyd, In re, 1881, 6 Morr. 209 ; Ofncinl Receiver, filfp. 
Bell, In re^ 1892, 10 Mor. 15. 

(7) Bxp. Reader, Wrigley, In m 1875, 20 Eq. 703. 

(8) Official Receiver Ea-p. Bell, In re, 18!)2, 10 Mor. 1C >, Brown e. 
Kempton, 18o0 : 19 L. J. C. P. 169; Graham o. Gandy, 1862, 3 ¥. and F. 208 ; 

Hall, /w re Cooper, 1^,19 Oh. D. 5^; Abdul Jabbar ». Oakaraath, 
A. L R. laob Ali. 4o9 : loo 1. C* 831* 

(9) Thompson «. Freeman, 1786, 1T.E.156: 99 E. 1. 1026; Strachaa 
V. Barton, 1856, 11 Ex. 647. 

TM- per Lord MansBeld ! Abell BaaWl, 

l|* and M* 370 ; Me Olay and Soua^ 3 Ifans* ‘ 



that the debtor acted in fulfimenl of a prior agreement (1), but it will S. 54 
not Fuffice to prove that the debtor was moved by a mere sense of (1), 

honour or a sense of duty or of moral obligation, or that he acted 
from motives of kindness or of gratitude (2). 

To rebut the presumption of fraudulent preference it may be shown 
that the dominant object of the debtor in making the payment for 
transfer was to benefit himself and not to benefit the creditor (3), or that 
he did it to repair a wrong, or to escape its consequences with a view to 
protect himself from civil or criminal proceedings (4) or under an appre- 
hension of legal proceedings (5). 

A mere demand where the threat to sue could have had no real 
effect is not enough, because such a demand ^cannot be real (6). It has 
accordingly been held that if a debtor informs his creditor that he is 
about to become bankrupt or that he will stop payment within a week, 
and thereupon the credit ir threatens him with an action and the 'debtor 
makes a payment the payment is a fraudulent preference, for pressure 
under such circumstances could have no real effect (7). Similarly bills not 
paid in due course but held over after maturity at the request of the 
acceptor and subsequently paid full within the section (8). 

Prior oral agreement, — Where the transfer is made in pursuance 
of a previous contract to do so, the transaction cannot be attacked on the 
ground of fraudulent preference (9). In exparle Kevan, in re Crawford, 
a debtor, who on 5 th November, 1872, committed an act of bankruptcy 
and was adjudicated thereon on the 28th and who owed four thousand 
pounds to his mothers estate, being pressed by the executrix for payment, 
promised to send two thousand three hundred and fifty pounds on account 
of the debt to the estate. On the 4th November, i.e., the day previous 
to the act of bankruptcy, he sent bills for 4,000 pounds of which 2,350 
pounds were appropriated towards the debt due to the mother’s estate 
and the remainder to an account between the insolvent and the executrix. 

On these facts the Court of Appeal held that ther.e was no fraudulent 
preference because the remittance on 4th November was made in 


(1) Jie Vingoe and Davis, 1 Mans. 910 ; Blackburn and Co., In re, 
(1394) 1 Mans, 416; In re Jukes, Exp. Official Reaeiver, 2 K. B. 58: 86 
L. T. 456. 

(2) Be Arnotfi, 6 Mor. 215. 

(8) Stubbins, 17 Ch. D. ‘53 ; Be Hutchinson, 35 W. R. 264; Be 
Lake, 1901, 1 K. B. 710. 

(4) Be Lane, 23 Q. B. D. 74 (payment with a vihw to reviving a statute- 
barred debt); JSf? Tvveedale, 1892, 2 Q. B. _216 (good bill of sale given for 
in place of a void one, object being to repair the error). 

(6) Sharp v. Jackson, 1892, A. 0. 419. 

(6) Exp. Wheatley, 1881, 45 L. T. 80; Exp. Hall, 1882, 19 Oh. D, 680 ; 
Naraittgdas c. Official Receiver, Sargodha, A. L R. 1937 Lah. 53. 

(7) Exp. Hall, 1882, 19 Oh. D. 580. 

(8) Be Eton & Oo., (1897), 2 Q. B. 16. 

(9) Halliday o. Halgate, (1887) 17 L T. 18 ; Exp. Kevan J« re 

Crawford, 1874, 9 Oh, Ap. 752 ; Exp. Mokensie, Bant, A ^ 

^ I Hodgkin, In re Softly, 1 875, ^ Eg. 746 : 33 L. T, 6?. 



S. 54 pursuance of a previous promise. In exparts Hodgkin, iti te Softly (!) 

(1). a bank to whom a shipbuilder owed money for advances made towards the 
building of the ship and to whom the shipbuilder ollered security uhich 
was refused by tne bank, which said that they did not want any “ecunty 
at the moment but that circumstances might arise which would ni luce 
them to call upon him to perfect the offer which he made, did afterwards 
accept as security the ship, then in an unfinished condition, at a time 
when he was in insolvent circumstances and it was not doubted that 
the bank was aware of the fact. It was held there that the rerunty was 
furnished in pursuance of a previous understanding and wra'-' int voidrible. 
The same view has been adopted m Indian case.s (2). The above 
principle will, however, not apply to a case where the earlier agreement 
only contains a vague promise by the debtors to execute a mortgage 
and does not state what the debtors would offer as secunlv, and the 
simple mortgage executed by them of practically the whole of their 
property amounts to an act of bankruptcy (3). Nor it will ''Uflice to 
prove that the debtor was moved by a mere sense of honour or a sense 
of duty or of moral obligation, or that he acted from motives of kindness 
or of gratitude (4). 

Transfer or payment made with a view to benefit the debtor 
himself. — If the dominant view is to benefit the debtor himself, the effect 
that a particular creditor is preferred in the sense of obtaining a benefit 
not shared by others, does not constitute the transaction a fraudulent 
preference. Thus where the real object of a debtor is only to continue 
his business and to save himself from serious consequences, the payment 
is not fraudulent (5). Very often a business man in difficult circumstances 
needs money which he cannot get without also paying a past debt 
or furnishing a security for the past as well as the present advance. 
In such circumstances the dominant view of the debtor is to benefit 
himself and his business by getting the present loan and not to prefer 


(1) 20 E. Q. 746. 

(2) Nripendra Nath «. Aslmtosh Ghosh, A. 1. R. 1111.') (kd, 411(1; 

Nripendra Nath Salm rt. Asluitosli Ghosh, (LUldj 4.'3 G.il, (Ud : LC. ,jtH; 

P. S. Narayaii Avyar v. Official Receiver, South Malah u-, A. I H. i'.Ut M ul. 
294; 1601. 0. 8.S9; District Official Reuoivcr, Thinevelly «. .Nall.i Periumil 
Pillai, 119 1. 0. 708 : A. I. R. 1929 Mad. 471. 

(.0) Ramasami Nayakar v. Venkata Sami Nayakar, 145 I. C. 87(i : A. I. R. 
1938 Mad. 653. 


(4) Suffolk Exp 1 Fletcher, In re, 1891, 9 Slor. 8; Vingo, In re, Vinoy 
Exp., 1894, 1 Mans. 416; Blackburn and Co., In, re, 1899, 2 Ob. 72B : 48 W. H. 
186; Eire Jukes, Exp. Official Receiver, 1902, 2 JK. R. 58 : 86 L. T, 456 ; 
Nripendra Nath v. Ashutosh Ghosh, A. I. R. 1915 Cal. 460. 


(6) Se Olay and Sons, 3 Mans. 31 (payment of trade bills in due coume 
by an insolvent person who is continuing to carry on business) ; Snttiu 
Pattar n. Wilson, 73 1. 0. 632 : A. I. R. 1924 Mad. 180 ; Eooramal v. Official 
Karnal, 137 1.0.6; A. I. R. 1932 bah. 381 } Tomkins n. Baffery, 
1877, 3 A. 0. 213, 236 ; Official Assignee «. M. P. A. K. Ofaettyar Firm, (1927) 
5 Rang. 229 : 103 I. 0. 174 : A. X. R. 1927 Rang. 190 ; Official Receiver, 
TinneyeUy v. NMia Terumal, A. I. R. 1929 Mad. 471 ; U9 I, C. lm : Mela 
Ram®. GhulamDaatgir,1929,114tO,7O0: 4 bXt,1929 Official 

:^oeiver, Tnebnopoly «. M^barn'caad Meefa Sahib, 4 



TRANSFER TO BEN^T DEBTOR. 
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the creditor by paying the past debt (1). 

person holding a decree against a debtor is entitled to execute it 
any time. If, instead of executing the decree immediately, he agrees to 
wait in consideration of the security being gmn to him for the judgment- 
debt the transaction is not a fraudulent preference, for the dominant view 
of the debtor is to benefit himself. There is hardly any benefit to the 
decree-holder, for he could have realised the amount of the decree by im- 
mediate attachment and sale of the debtor’s property (2). The benefit 
should be to the debtor's business and therefore for his creditors. Where 
therefore a preference is given in return for a money, payment of which is 
made for the benefit of the insolvent personally and which would not 
possibly be for the benefit of his business and therefore for his creditors is 
a fraudulent preference (3). 

Other eircumstances negativing intent to prefer.— As already 
noted, the question which arises for determination in each case is the 
dominant intention of the debtor. Such an intention can be negatived by 
proving any circumstances which would go to prove that the debtor®s 
dominant intention was some motive other than that of preferring the 
creditor in question. We have considered some of those circumstances 
under the headings, pressure, prior oral agreement and transfer or pay- 
ment with a view to benefit the debtor himself. Those headings, however, 
do not exhaust all the circumstances in which the intention to prefer can be 
repelled. Where the debtor makes a payment in the belief, on reasonable 
grounds, that he is under a legal obligation to pay or that he was only 
doing what he felt himself bound or compelled to do, the case is not one of 
a fraudulent preference (4). 

Where the object in making the payment is to save the debtor from 
exposure or criminal proceedings (5), or to revive an undisputed debt 
so that it may not become time-barred (6), or to make a reparation for 
a past wrong, such as breach of trust, the payment is not fraudulent. 
Similarly a payment with a view to revive a statute-barred debt (7) or 
to give a good bill of sale to replace a void one (8) is not within the 
section. The abandonment of a prosecution, whilst the result is still 


(1) Axp. Boyle, 1871, 25 L. T, 550; Be Amott, 1889, 6 Mor. 215 ; 
Bhagwandas and Co. a Ghiuitfcanial, 62 L C. 732 : 43 All. 427 ; A. L R. 1921 
Ail. 41 ; l)aiiiat Ram o. Devki Nandan, 75 L (J. BBl : A. I. R. 1924 Lali- 
680 ; 1C F. (Jampbell and Co. u. Mitboiual Dwarkadas, 31 L U. 50 : A. L R. 
11115 Hind 15 ; MoFunal Rainsariip d DiaUtrain, 92 I. 0. 290 : A. I. R. 1926 
fifth. 231 ; Bans! fjal i), Hri Ram, Official Receiver, 12 Lab. L. J. 316 ; Rama 
Hwami Iyengar aUhinnapbambikone, 140 I. 0. 463 : A. I. E. 1932 Mad. 459 : 
Baeborn and Co. n. ZoolUkofer and Uo., (1924) 2 Rang. 193 : 83 L C. 440: 
A. L li 1924 Rang. 308. 

(2) Me Wilkinson, 1884, 1 Morr.65; Me Glanville, 1835, 2 Morr. 71. 

(S) A. K. R. M. N. 0. T. Cbettyar Firm v. Mauig Ba Chit, A. 1. R. 1930 
Rang. 316 : ^ L 0. 689. 

(4) Me Vautin, (1900)2 Q. B. 235; Sime Darby & Co,, u. Official 
Assignee, 107. 1 (1 233 : A. 1. R. 1928. P. 0. 77. 

(5) Umrao Singb Jffinjab National Bank, Ludhiana, 59 I. 0* 578 : 
A. I. B. 1921 Lab, 274 ; Puran (Jhand o. Puran Cband, A. L E, 1923 Lab. 652 
(2) : 73 L 0. 441 ; Taylor, 1887, 18 Q. B. D. 295. 

(6) Em. Qrm, 1889, 23 Q. B, D. 74. 

(7) Js/Cake, 1901, 1 K. B. 710 ; &;p. Taylor, 1887, 18 Q. B. D. 295. 

■ m Urn, 28 Q. B. D) 24. 

Be Tweeiale, 1892, 2 Q. B, 216, 
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EVIDENCE OE INTENT TO PREFER. 


i. 54 tincertain, is a totally different thing from preferring one creditor to 

(1), others after a debt has been incurred (1). Payment of a mortgage debt 

to a mortgagee cannot be a fraudulent preference (2)« A lease by a 

debtor on the eve of his insolvency at a fair rent is valid (3), 

Evidence oi inleol to prefef.-~-The question is one of fact and 
depends on the circumstances proved in each case (4), The mere fact 
that the act had the effect of preferring one creditor over the other is 
not enough (5). The ordinary presumption that thct which has the 
natural effect of preferring a creditor is presumed io have been 

intended to have that effect does not apply here (6), The contrary 
appears to have been laid down in a Madras case, where the English 
decisions were not followed (7). 

A transfer of a man*s whole assets to one creditor for no reason 
whatsoever, and which has the effect of giving the creditor a perference 
over other creditors, should be presumed to be fraudulent (8h This 
will be particularly so where the payment or transfer of property is made 
in discharge of an old debt and on the eve of bankruptcy in the absence 
of any satisfactory explanation for such payment or transfer (9), In 
some cases it appears to have been laid down that if the payment or 
transfer is made by a debtor in imminent expectation of bankruptcy, the 
presumption immediately arises that he makes that payment with the 
dominant view of giving preference to that creditor over his other credi- 
tors (10). This view has however not been followed in other cases where 
it has been held that a mere payment of a debt by a debtor in imminent 
expectation of bankruptcy is not by itself sufficient to prove the intention 


• (1) Miller Barlow, 1871, 14 M. I* A, 209 : 20 E. Jl 208. 

(2) Jadunath Manindra Nath, 80 L 0. 323 : A. ,L ii. 1023 (U!, (Mi 

(3) Desraj Sagarmal, 38 AIL 37 : 31 L C. 710 : A. L R bill All. Mi 

(4) Subraniaiiiain Chettiar v, Subbaraya (loundan, 135 L (\ Oil t A, L IL 
1935 Mad. 246 ; Baijnath tJ. Atal Prasad, A. I E. 1937 Pat* 13L 

(6) Bappu Reddiar Official Assigiieo, Timicveliy, 42 Jfaci 510 : 40 
L a 968: A. I. E. 1919 Mad. 333 ; Kalinatli Auibica Pmsad, 41 L ii 390 ; 
A. I. R. 1918 Cal. 440 ; Nripendra Nath Asntosh, A. L ii. 1915 CaL 460; 
Mamayya Vinkateswarulu, 63 L 0. 916:44 Mad. 810 : A. T !i 1921 Jfad. 
294; Bansilal t;. Sidrara, Official Receiver, 12 L. 1/. J. BUi 

(6) Labhu Ram a Puran Cfaand, A, L fi 1919 Lih* 2.1 (2j ; NripeBilra* 
hath Saha v, Asutosh Ghosh, A. I. R. 1915 Ual. 460. 


(7) Viswanathan n. Official Assignee of Madras, 32 L 0. 795 : A. I. R. 
1917 Mad. 681 (2). 

(8) A. IL R. M. M. 0. T. Ghettyar Krm 0 * iMaimg Ik Oiui A. L R. 1930 
Rang. 315 : 128 I C, 589 ; Krishna Das v. Raja Ram Bhatt, A. 1 li. 193(1 AIL 
282 : 52 All. 476 ; 126 1. 0. 363 ; Baijnath v* Atal J^rasad, A. L R. 193? 
Pat. 134. 


(9) Nechal Ohand a Official Receiver, 1928, 107 I. 0* 210 (Sii: 
Receiver EewalmaTAiumal, 93 L C. 373 : A. I. li 1920 Hmi 138 
Labhu Ram, 137 L 0* 55 : A. I R* 1933 Lah. 321* 
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to give preference (1). For instances of cases which were decided on the 
facts, the undermentioned cases may also be consulted (2). The state of 
mind of the insolvent on the date of payment and not prior to it is to be con- 
sidered (3). But evidence of acts of preference in favour of other creditors 
commited by the latter shortly before or after the transaction impugned is 
admissible to show the debtor’s intent (4). 

Good faith of preferred creditor immateriai — Under the law prior 
to the Bankruptcy Act, 1869, the debtor s intention alone was material ; 
good faith on the part of the creditor was entirely immaterial. Under the 
Bankruptcy Act, 1869, it was held that even if a transaction was void 
as a fraudulent preference, it could be upheld by a creditor if he acted 
in good faUh, i,e., without knowledge of the debtor’s insolvency and of 
the debtor’s intent to prefer him (5). This was because S. 92, B. A., 
1869, contained a saving clause at its end in the following terms : — 

“But this section shall not affect the rights of a purchaser, 
payee, or incumbrancer in good faith and for valuable consideration.’’ 

The saving clause at the end of section 92 was omitted in S. 
48, B.A., 1883, and it does not occur in the present Bankruptcy Act, 
1914. The Indian law is based on S. 48, B. A., 1883, and the saving 
clause, which was at the end of S 92, B. A., 1869, does not occur in 
the Indian Acts. Accordingly both under the English (2) and the Indian 
Law (7) it has now been held that the good faith or the intention of the 
transferee is immateriai and that what has to be looked to is the dominant 
intention of the debtor. 

Illustrative cases. — Below we give some cases gleaned from law 
reports in the form of illustrations to explain the application of the princi- 
ples given in the preceding paragraphs. 

(i) The debtor was expecting suits by almost all creditors and 
was in practically hopeless circumstances. It was held that a mere 
threat to sue was not such pressure as to change the nature of the 


(1) In re Laurie, 18U8, 67 L. J. Q. B. 431, per Wright, J.; Bulteel & 
Gotmore o. Trustee in Bankruptcy of Parker and Bulteel, (1916) 32 T. L. R. 
661, per Younger, J. ; In re Cohen, 1924, 2 Ch, 51B, per Pollock, M. R. ; 
Nripendra Nath Sahu o. Asutosh Ghosh, A. I. R. 1916 Oal. 460 ; The Official 
Assignee e. M. G. Bhan, 51 1. C.691 : A. 1. R. 1928 Lah. 744 : 110 I. 0. 824 ; 
Ratimmal 0 - Kunj Beharilal, A. I. E. 1937 All. 4. 

(2) Adakammi Achi v. Official Assignee, A. I. R. 1934 Rang. 17 : 11 Rang, 
489 : 149 I. 0. 145 ; Kishanlal v. Mirzanbibi, A. I. E. 1934 Lah. 271 (1) : 150 
I. C. 240 ; Radhekishan v. Fateh Mohamed, A. I. R. 1933 Lah. 856 : 147 I, 0. 
262 ; Basbran Motimm, A. I. E. 1933 All. 431 : 143 I. C. 609 ; Balmokand v. 
Ayasingh, 1.3 I C. 68 : 26 P. L. R. 1912. 

(3) Ghanda Bhai Ghulabchand «. Balkrishan Vaman, A. I. E. 1930 Bom. 

217 ! 127 1. 0. 190. ^ , .r, . . . . . Y ^ 

(4) Ramsay, (1913) 2 K. B. 80 ; Chidamteram v. Daivanaiachi, A. L R. 
1986 Mad. 275 : 161 1. 0- 348 ; Rathumal v. Kunjbeharilal, A. I.R. 1937 All. 4. 

(5) Butcher ». Stead, (1895) L. B. 7 H. L. 839. 

(6) Rust V. Cooper, Oowp. 629 ; Davison ®. Robinson, 3 Jur. N. S. 
791* decided before the Act of 1869 ; William’s Bankruptcy Practice, 14th 

(7^ Harnam Singh v- Gopal Das, 109 I. C. 370 : A. I. R. 1929 Lah. 79 ; 
Mamayya V Official Receiver, Guntur, 92 L 0. 723 i A. L E. 1926 Mad. 338. 
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illustrative casks. 


S 54 debtor’s debt from a voluntary to an involuntary one, as tiie pressure 
( 1 ). could not have any real effect (1). 

{«■) Where the transfer of the debtor’s land was made in favour 
of the creditor only when legal proceedings were taken against him, 
it was held that there was real pressure under which the transfer was 
made (2). 

{iti) Where the creditor, although he knows that the debtor is 
insolvent, presses and insists upon having a security for his debt, 
and the debtor yields to that pressure and gives the security, although it 
may be well known to both at the same time that the effect will he to give 
that particular creditor an advantage over the other creditors of the 
insolvent, the transaction is perfectly good and valid (6). 

(tti) The debtors were pressed by certain of their creditors and 
they proceeded in the course of their business to borrow money for the 
payment of the debts due to those creditors. The tran-.acliou was 
upheld (4). 

[v) The alienee bank had already obtained a decree against the 
debtor and was executing that decree and in execution of it had attached 
the debtor’s sheep and goats. Thereupon the debtor settled matters 
completely with the bank and mortgaged his house to them. It was 
held that the pressure had been put upon him by the bank and it was 
in order to get his goats and sheep released that he entered into the 
transaction. The transaction was upheld (5). 

(vt) A debtor who was unable to pay his debts voluntarily gave 
over to a near relation of his, who was one of the creditors, practically 
the only movable assets he had, i. e., t)i«, a promissory note duly assigned 
and some piecegoods. There was no evidence of any demand or pressure 
put on the debtor. The transaction was set aside (6). 

ivh) The creditor threatened the debtor with filing a suit against 
him ; there was no suggestion of relationship or collusion between the 
parties. The transaction was upheld (7), 

{viii) The debtor* was in imminent expectation of bankruptcy. 
The creditor whose son was a lawyer and whose husband was a petition* 
writer threatened the debtor with legal proceedings. The transaction 
was upheld (8). 

iix) The debtor believed reasonably that the transferees were 
entitled, in the events which had happened, to have actual possession of the 


(1) Manohar Lai v. Khan Zaman, A. I. R. 1935 Lab. 1(57, 

(2) Subramanian Chettiar v. Subbaraya Goundao, 156 I. 0. 611 s A. 1. R. 
1935 Mad. 246. 

S' ^ Chettiar firm v. 0. Maung, Receiver, A, I. R. 1934 Rang. 
208:1531.0.19. 

Hardhayaa Das v. Jagan Nath Marwari, A. I. R. 1994 Pat. 526 ; 

162 L 0. 655. 

1 - , Official Receiver, Qaxcliispur, A, I. B. 19S4 

Lah. 994 : 154 L C. 56, 

i 147*1 " 0*1^^’ 'ton, A. 1 B* 1998 

' Beift, Mili d 7$3 < A* I. B. 
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property and to put an end to the possession and power of disposition 
which he had as their agents and, further, that as he had wrongly 
disposed of the proceeds of some of the transferred property for his own 
purposes, he would be running grave risks if he failed to deliver the 
property of his own in its place. The debtor was the agent and he 
had misappropriated some of the rubber belonging to his principal. It 
was held that the dominant intention of the debtor was that he was 
only doing what he felt himself bound or compelled to do and the 
transaction was valid (1). 

(x) An insolvent was unable to pay his creditors and had stopped 
a considerable portion of his business. He was all the while making 
genuine eiSforts to set right his financial position without admitting defeat. 
In such circumstances his bankers who had a legitimate grievance 
against him exerted a severe pressure upon him ; whereupon the insolvent 
executed a registered security bond. The pressure was exerted byword 
of mouth. The transaction was upheld (2). 

(xi) The creditor threatened the debtor with insolvency proceed- 
ings and the debtor under that apprehension entered into an'iarrange* 
meet with that creditor. The arrangemeni was upheld (3). 

ixii) The creditor had sent money for a specific purpose which had 
been misappropriated by the insolvent. There was a threat of prosecution 
for criminal breach of trust. The debtor transferred his house, believing 
that he was only doing what he felt bound or compelled to do and where 
it appeared to him that the alternative to handing over was a prose- 
cution for criminal breach of trust, the transaction was upheld (4). 

(xfn) The insolvents who were in a notorious financial position 
known both to them and their creditors agreed shortly before filing the 
insolvency application to alienate practically the whole of their property 
for value arbitrarily fixed to a few of their innumerable creditors, alleging 
pressure brought by the creditors to pay by letter, telegram, notice or in 
person, though not in one case were legal proceedings taken against the 
insolvents. It was held that there was a conspiracy between the insolvents 
and creditors who received the property and that there was fraudulent 
preference in favour of the creditors (5). ® 

ixiv) An insolvent in the period of one week got rid of all his 
attachable property and executed a certain sale- deed in favour of 
creditor A upon his promising that he will pay the debt due to the 
creditor B. The insolvent obtained no advantage from tbe sale. 
B pressed the insolvent for the payment of the debt but was not aware 
until a few days later that the sale-deed was executed and that A had pro- 
mised to pay off the debts due to himself. It was held that there was no 
real pressure (6). 


(1) Sime Darby & Co., Ltd. v* Official Assignee of the Estate of Lee 
Lang Sang, A. L E. 1928 P. 0. 77 : 107 L C. 233. 

(2) Kasi Iyer t). Official Eeceiver, Tanjore, 12 I. 0* 213 : A. I. E. 1929 
Mad. 82L 

(3) Hansookh LaLDoalat Ohand v. Hagar Das-Mool Ghand, 117 I. 0. 669 : 

6 Bang. 586 : A. I E. 1928 Bang. 302. ^ r a ..o 

(4) Sholapur Spinning & Weaving Co. v, Pandhari Nath, 113 L 0. 148 : 
A, L E. 1928 Bom. 841. 

M Warmwcp/ifina m Official Eacdivex, Sargodha, A. L E. 1937 LaK. 53. 


S. 54 
( 1 ). 
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SHAi;i. BE ANNULLED. 


Calculation of period of three months — -The last condition is 
the debtor must ba adjudged insolvent on a petition presented ^ within 
three calendar months after the date of the transaction. In calculating ^this 
period the day on which the petition was presented is e'rclutled (1), The 
period of three months is not a period of limitation but a condition pre- 
cedent to the setting aside of a transaction under tne section. For full 
notes see commentary under section 6, clause to). Also refer to the 
notes under the same section as to when a transfer is complete for the 
purposes of calculating the period of three months. 

Where a sale is effected, within three months of the insolvency, in 
consideration of a balance account due since over two years to the pur- 
chaser creditor, the transaction may be void under the section. The period 
of three months is to be counted from the date of the transfer and not 
from the date of the debt which forms its consideration {2). Where a 
consent decree was passed against the insolvent more than three months 
prior to the date of the petition, an order of rateable distribution passed in 
execution cannot be annulled under section 54 as a fraudulent preference, 
though the execution proceedings might have been taken within three 
months of the petition (3). 

Shall be annulled. — In insolvency the court is not only competent 
to entertain an application under the section, but also it is bound to Inquire 
judicially into the matter when it is brought to its notice (4). The proper 
person to make such an application is the trustee. A trustee in bank*- 
ruptcy ought not to make an application to set aside a transaction on the 
ground that it is a fraudulent preference or to allow such an application 
to be made in his name where the avoidance of the transaction will benefit 
not the estate, but only a particular creditor who has a security upon the 
property dealt with (5). 

S%ib"SeGtio!i (2). — The sub section protects persons who acquire a 
title through or under a creditor of the insolvent in good faith and for 
valuable consideration. The sab-section does not include the creditors 
of the insolvent. The result is that even though the creditor may have 
acted ^in good faith and may have paid valuible consideration but if the 
debtor s intention was fra-udulant the transaction would be set aside (6). 
The onus of proving good faith is upon the person desiring to avail himself 
of the protection of the saving clause. 

Exclusive jurisdiction of the Insolvency Court and Res pdicatii*’-** 
See commentary under the same heading under section 58. 

Who can apply.— See section 54A* 

Limitation for application,— See the same heading under section 53* 

Appeal. — See the same heading under section 53. 


% ?awes, 1897, 4 Mans 117 ; iie Harvey, 1890, 7 Morr 138. 

2 Vithal Gopal, 69 L 0. 556 : A. L B. 1922 Nag. 260. 

>f) I- 1932 Sind 8 ; 136 L 0. 622. 

The Marwar Bank, Ltd., Lahore, 62 L C. 188 ; A. L E. 

1920 Lab. 470. 

Oh 5 Willmot «. Londoa Oelluloia Oo,, 84 

(6) Dwison «. Eobinson, 1857, 3 Jat. N. 8, 791 1 «. W 

.if, 839; Sharp a ’ ' “ - *■* - ■ 


7 H. L, 889 


JaeksoH, 1899, A. C, ^9 


Asutoali Qhoah, A. I. E. 1915 Oal. 46o! 
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Rights of transferees whose alienations are avoided. — See the s 54A 
same heading under section 53. ' 

Miscellaneous. — The official receiver is not bound by the admission 
of the validity of a mortgage executed by the insolvent by some of his 
creditors, nor is he precluded on that account from applying under section 
54 to have it annulled as a fraudulent preference (1). A day after the insol 
vency of a firm certain entries were made in the account books showing 
satisfaction in cash of certain creditors who alleged that they had merely 
taken havalas of certain debtors of the firm. When these entries were 
made there was the concurrence or, at least, the connivance of the 
debtors as well as the creditors of the insolvent firm concerned in 
the transfer. This satisfaction was found to be an undue preference. 

It was held that, as the claims of the creditors were fully satisfied 
according to the new arrangement to which they were parties, and as the 
transactions were set aside the payments must be refunded ; it was 
immaterial if the creditors had been paid in cash or had chosen to accept 
the havalas of debtors in full satisfaction (2). An adjudicated insolvent 
had, a few days before his application, granted a lease of certain occupancy 
holding of his in favour of a certain person. A creditor objected to the 
lease on the allegation that the lease was fictitious and that the occupancy 
was a valuable one. The district judge annulled the lease and ordered 
the receiver to surrender the bolding. It was held that the order was 
wrong as it was the duty of the receiver as well as the court while 
administering the estate of an insolvent to preserve any property which was 
of value and that the lease was not vitiated by the provisions of S. 37, 

P. I, A., 1907 (3). An application by creditors under section 54 to set 
aside an alienation made by the insolvent can lie even if the alienee’s 
name is entered in the schedule of creditors (4). 

54A. A petition for the annulment of any trans- 
fer under section 613, or of any transfer, 

By whom petitions payment, obligation or judicial pro- 
ffir annulment may oee^ing under section 64, may be 
“ made by the receiver or, with the 

leave of the Court, by any creditor who "'has proved his 
debt and who satisfies the Court that the receiver has 
been requested and has refused to make such petition. 


History.— This section was recently added by section 3 of the 
Provincial Insolvency (Amendment) Act, XXXIX of 1920. No similar 
provision existed in the Act III of 1907, or in the Act V of 1920, as it 
wai originally passed. Sections 53 and 5+ do not give any indication as 
to who can mote the court under those sections or as to whether it was 
necessary for the court, before it could take action under those sections, 
to be moved by an application made to it. There was a divergence of 


(1) Sunder Singh Sachar v. Bakhshi Shiv Earn, 144 1. 0. 762 : A. I. E, 
Ghand-Eamihand o. Official Eeceiver, 143 1 0. 628 ; A. I. E. 
SagarMal. 38 All. 37 : 31 1. 0. 617 ; A. I. E. 1915 

41| ggd * 

‘ (4) Diwauchaad «. Mohan Singh, A, I, E. 1937 Lah. 243. 
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. 54A. judicial opinion on the point and the present amenditienl was made to set 
that conflict at rest. 

Analogous law.— The English practice, notwithstanding the ahsenc * 
of any express provision to that effect, is that the proper person to niak 
an application under the sections is the trustee only (1) Where the 
trustee refuses to make an application, the court may allow any credit tr 
to take action. In the Presidency-towns Insolvency Act also, there is no 
express provision. And the practice is not uniform in cases governed by 
the Presidency-towns Insolvency \ct. In Calcutta, an application is 
made by the official assignee, or, with the leave of the court, by .i 
creditor who has proved his debt and who satisfies the court that the 
official assignee has refused to make the application (2). Sitnil tr practu c 
prevails in Bombay. The Rangoon High Court has, houever, held that a 
creditor has no locus standi to apply even with the leave of the cciuit and 
that if the official assignee refuses to take action, the crethtor's oiiiy 
remedy is to appeal from the decision of the oflicial assignee under 
section 68 of the Act (3). 

Scope.— The section contemplates those cases where a receiver has 
been appointed. Where the receiver has not been appointed, the >ection 
has no application. In such a case it is provided by section SH that the 
insolvency court may excercise all the powers conferred on a receiver 
under this Act. It has, therefore, been held by the Nagpur High Ctnut 
that section S4A should be read subject to the provisions of that section 
and that, in a case where no receiver is appointed, a creditor is entitled to 
move the court to take action under section 53 (4). Even before the 
enactment of the present section, this view was consistently held by the 
Nagpur Court and the words “voidable against receiver” in section 53 were 
interpreted as meaning “voidable against the court,” on the authority of 
section 58, in cases where no receiver was appointed (5). The contrary 
view that, until a receiver is appointed in an insolvency case, a creditor 
has no locus standi to apply for annulment of any transfer was however 
taken in other cases (6). The Nagpur view is in complete accord with 
that adopted by the Patna High Court in Ms#. Bechni v. Sheikh 
Sidique (7), where it was held that in the case of a summary administra- 
tion of the insolvency estate (when no receiver is appointed), section S4A 
has no application, and>that any creditor may move the court to take action 
under section S3 of the Act. 

Cases before the amendment.— Before the enactment of the present 
section it was held, without any dissent, that the receiver wast ho proper 


(1) jEirp. Cooper, L, R. 10 Ch. 610 ; Willinott o. London Celluloid Co., 
1886,31 Oh. D. 147. 

(2) Be Suraj Mal-Mungcliand, 70 L C. 463 : A. 1. R. 1921 Oal 403 ; 
Brijrai-IIarnandrai, in re, 60 Oal. 1367 ; 149 1. 0. 9f)6 ; A. L R, 1934 Cal. W. 

(3) In the matter of the estate of P. A. Mohmad Hanny, (1927) 5 Rang. 
375 : 104 1. 0. 89 : A. I. E. 1927 Rang. 281. 

(4) Sita Earn u. Mst. Nathi Bai, A. I R. 1933 Nag. 865 : 147 I. 0. 1258, 
(6) Bansi Lai v. Rang Lai, 'A. I R. 1923 Nag. 97 : 71 1 0. 418 ; Sheolal p. 

Girdhari Lai, A. 1. R. 1924 Nag. 861 ; Gopal Rao », Hira Lai, A. L 1* IW 

Nag* 225 : 83 I. C. 246. 

(6) Kaulleshar Ram v, Bhawan Prasad, A. I. R. 1917 AIL 1® f 42 L 0, 

846 ; Appireddi v. Appireddi, A. I. R. 1922 Mad. 248 i 46 iW t 
66 1. 0. 271. f f 

(7) A. L R. 1930, Patna 14 ; 122 1. 0. 810 ; 9 Pai 11% , . , 
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P son to move the court under sections 53 and 54 ; and no case appears S. 54A, 
to nave gone so far as to lay down that a creditor had no right to move the 

court m any circumstances whatsoever. The only two cases which had 

ever been relied upon for supporting the latter proposition were Matiappa 
miat V. Raman Chcttiar il) and Jhahha Lai v. Shihcharandas {2l 
In the Madras case there is an observation that it is the official receiver 
who must set the court in motion, but it was not intended to be laid down 
in that case that, under no circumstances, could a creditor move the court 
for an order under sections 63 or 54. The Allahabad ruling was also 

based on the facts. What the creditor did in that case was to go over 

the head of the receiver and to want the court to take action. The correct 
proposition of law was laid down by the Patna High Court in Hemraj 
Chitmpalal v. Ramkrhhna (3), in the following words : — ‘*What was 
contemplated by the procedure provided for by this statute was that the 
receiver was the person to impeach any fraudulent transfer or conveyance 
by the insolvent of his property. If the receiver refused to do so, then it 
would be open to any creditor to apply to the judge for leave to institute a 
proceeding under section 36 on his own behalf and on behalf of the other 
creditors. But, until the receiver refuses or declines to act, no one else 
can do so because he is the person to set the proceedings under section 36 
in motion.** The Patna High Court view is in accordance with the view 
taken in England (4). The Patna view was followed in most cases (5). 

The present section gives effect to the Patna view and the English practice. 

It rules the matter now (6). 

Reasons for not allowing the creditor to make an appliealion in 
the first mslance. — In most cases the proper person to move the court 
is the receiver. The court should not entertain an application by the 
creditor unless the receiver refuses to act. The reasons for not allowing 
the creditors to move the court without any reference to the receiver 
were thus stated by Walsh, J., in Jhahha Lai v, Shib Charandas (7) : — 
‘^Creditors have a right to prove for their own claims, a right to suppljy 
the receiver with information relating to claims which the insolvent’s 
estate may have agamst other persons ; and they have a right to bring 
the receiver s conduct and decision before the court, if he declines to act 
or neglects his duties, but they have no legal inte*:est in the insoivenPs 
estate and no title to represent. If they want the receiver to litigate the 
question they can supply him with funds, or indemnify him against the 
costs in the event of failure, if he is unable to proceed for want of funds j 
but it would ba contrary to the whole scheme of the Insolvency Act, If 
one out of a large number of creditors was at liberty to start all kinds of 
questions and set the law in motion independently of the receiver. The 
proper course, if a creditor is desirous of supporting the receiver and 
securing a decision in his favour, is to attend the court to watch the 


IJI) U iUad. 622 : A. L IL Mad. iui : o2 i. U. Old. 
m 89 All 152 : A. I. B. 1917 All 160 : 37 L 0. 76. 

(3) A. L R. 1916 Pat. 279 : 38 L 0. 369 i 2 P. L. J. 101. 

(4) Eearslejr, 55 L. J. Q. B. 325. ^ ion a t moo 

\5) Appireddi d. Appireddi, 66 I. C. 271: 4o Mad. 189 : A. I. R 1922 

Mad. 246 ; Ananth Narayana Ayar a Eamasubbaiyar, ll aiT 

673 : A. L E. 1924 Mad. 346 ; Basanti Bai i?. Nanhemal, 89 1. 0. 357 : 47 AU. 
864 : A. I. E. 1926 All. 29 ; Daryai Singh Ennj Ifl, ^ I- Kf 

1924 Lah. 553 (obiter) ; Nikkamal d. Marwar Bank, Ltd., A. I. R. 1920 Jjah. 

' (S Suteapaanian Chettiar Subbaraya Goundan, 165 I. C. 611 ; A. 1. R. 

1986 m m . 37 I, a 76. 
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S, 54 proceedings, or obtain the permission of the court h iiiterYfiK* ts amicus 
A. ounce.'' 

Creditor— Under the section it is either the ro'eirer or the 
creditor who has proved hiS debt who cm tppW umbr tin set lion ind 
no one else. Thus it is not open to a previous gratutions ti uisferee (I), 
or a debtor of the insolvent (i) to'apply Where the court holds that a 
creditor has no loom stamh to present an appluatim for annulling a 
transaction under section 53, havm? viohted the provisions of section ‘>4\, 
the court has no jurisdiction to give a decision on tlie merits Ami the 
decision, if given, is ultra vires (3) 

Who has proved his debt The expression does not mean that the 
debt of the creditor should have been admitted by the < emrt of recener. 
It only means a creditor who has tendered proof of hia debt tn the mode 
prescribed by section 59 

With the leave of the court.— The leave is to be granted only if 
the applicant is a creditor who has proved his debt and he satisfies the 
court that the receiver has been requested and has refused to make such a 
petition. The principles on which leave should be granted were thus 
laid down by Cave, J., in an English case : — 

“Now the proper course for creditors, if the trustee refuses to act, or 
to allow his name to be used, is for them to coma to the court and apply 
for leave to use the name of the trustee, on giving him any indemnity 
against costs On such application, the court will consider the nature of 
the proposed proceedings, and, if satisfied that there are prima faci4 
grounds for allowing the creditors to proceed, will grant the appltca* 
tion (4). 

Such leave is to be granted only where it is intended to benefit the 
general body of creditors. Where the setting aside of the transaction will 
benefit only one creditor and not all of them, the trustee in bankruptcy 
should not make an application or, if the application is made by a creditor, 
the court should refuse leave (5). In granting leave to a creditor the court 
may ask him to furnish sufficient security for costs m case of his failure to 
get the transaction set aside; and the official receiver should not as a matter 
of course refuse to malke the application where the creditors undertake to 
indemnify him for costs (6). 

m 

Appeal from receiver’s refusal to apply.— Acts of the official 
receiver are appealable to the Court under section 68. As to whether the 
receiver’s refusal amounts to an act within the meaning of that section see 
commentary under that section. 


(1) Eamcharanlal c. Basdeo Sahai, 102 JL 0. 92 : A. I B. 1927 All 781. 

(2) Earn Sarup ®. Jagat Earn, 59 I. C. 977 : 2 Lab. 102 : A. I. E, 1921 
Lah, 200. (Oaso under the Companies Act) 

« J^oliamed Ishaq, 128 I. 0. 582 j A i E 1980 

Eang. 332 (1). 

(4) Meparte Eearsley, 56 L. J. Q. B 225. 
aj ^ 5 Wiilttoit ft Londop Clflltitoid fts,* 

If4t vllf JM* X'wf » I 

t ri Narayan Aiyar v. Bams Subba Hyftf,. '1^1 

1. U. 895 ; A. I. E. 1924 Mad. 8M, ■ * ' ‘ 
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Sections 54A and section 75. — The principle ofj'section 54A applies S. 55. 
to appeals by creditors from orders under sections 53 and 54 (l). 

Miscellaneous— The receiver is not bound by the admission of a mort- 
gage by the insolvent or by some of his creditors ; nor is he precluded on 
that account from applying under section 54 (2). Similarly a decree under 
0. 21, r 63, C. P. C., against some creditors in favour of a transferee from 
the insolvent does not bind the receiver, who can apply under the section 
(3). See also section 53. 


55. Bubject; to the foregoing provisions of this Act 
with respect to the effect of insolven- 
of execution, and with respect 

tion& ransac- avoidance of certain transfers 

and preferences, nothing in this Act 
shall invalidate in the case of an insolvency — 


{a) any payment by the insolvent to any 
of his creditors ; 

(6) any payment or delivery to the insolvent ; 

(c) any transfer by the insolvent for valuable 
consideration ; or 

(d) any contract or dealing by or with the 
insolvent for valuable consideration ; 

Provided that any such transaction takes place 
before the date of the order of adjudication, and that 
the person with whom such transaction takes place has 
not at fcho time notice of the presentation of any insol- 
vency petition by or against the debtor. 

History. — This is section 38 of the Act III of 1907, except for the 
clause “and that the person with whom such transaction takes place has 
not at the time notice of the presentation of any insolvency petition by or 
against the debtor,” which did not occur in the old Act. The result of the 
alteration has been to narrow down the protection given by the section. 
Under the old section transactions, which took place before the date of 
the order of adjudication, even though with notice of the presentation of 
the insolvency petition, were protected but they are not protected nom 
TTie amendment has, however, no retrospective efiect and cannot di^urb 
pr interfere with vested rights. Where, therefore, the mortgage had been 
elected six months before the Act V of 1920 came into force and according 
to the law then in force the mortgage was valid, notwithstanding the fact 
tl»t it had been made at a time when a petition for the adjudication of the 
I«t|iaf0r was pending i for it was effected for valuable consideration and 
'’^ 0 ^ j^Ofeected by the proviso to section 38 of the Act III of 1907, the rights 

’(dl HaabafeiBhMi Tirathram c. Fateii Mahameil, U7 I. 0. 2a2 : A. I. K- 

, . ,.,Tr,«,.AIR 

f4) StmSaitiiigh Saokar p * Bakhshi Shi? Ram, 144 i. 0, . A. * 
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3.55. 


ot the raort''',if!E’e cnukl not he lobt l>y > ‘ ish^t iw nt ***■ *'’ '’“ ‘ “ ‘ ' 

by the enactment ol Act V ot l'*20 ana toe tepe U tt X Hi . I * • n 

Analogous law — S. 57, I‘. t. I. N., i ‘1' ’.‘’’l.ruml 

a do.Su h... taken place belo.c ,l.c .1.1. el U„ . . . . , ; . ■ ■ 

that the person dealing should have had no im.u-e n! m at u ilm .u 
bankruptcy committed by the bmUrupt Iviutf lUe u m u tom, 

It vvill be noticed that the prolertmn under the i’l auu la! Insolvency 

Act is more extensive than under the Pr. sidmicv-t j’mi. hvtoivimy .\ .t, 

and the protection under the latter .\cl . more ^ 

Fnfflish law. The provisions unde i; loth tne liidi.ii ' ‘ ^ 

favLr of persons dealing with an in.solvenl than those tin ei tue h-ui.h 

law (2). , 

Object.-Under section 28 (7), the title oi the recfiver ‘ J 

to the date of the presentation of the s^eliUoa, the dale “1 1'^ 'Fi-ym the 

ment of insolvency under the Provincial Insolvency Act. 1' urn the 

moment of the commencement of insolvency he is deimved of -dl p nM.rs 

0 ente il transactions, which will bind the oilkia assignee - ; 

ol his P.op«ly. 0. i.di»lio»tio. ih. msolv™ »"> « V ' 

he the owner but is also regarded as not h iving been itu- own ‘f tram tnt 
commencement of the insolvency. The far-reaching ZtZtil 

adjudication on the powers of an insolvent in dealing with hiS property 

were thus stated in an English case : - 

“Relation back of the title of the trustee in bankruptcy there- 

by the person in whom the bankrupt s estate l»conn-s vested ^7 ^8 « 

ruptcy, by whatever name he may have been called) ju* 'formal 

English statute law ever since 13 EUz c. 7 ; in that statute o mal 
bankruptcy might take place at aiiy time 
and the title of the trustee dated back to the date of ^ the act of 

i.e. he was entitled to»the po-sessbn of rrLte but 

at that date. The effect of subsequent legislation has been, not ^ f 

merely to limit, this relation back until, under the Acts now m force, its per- 

kd has been reduced to a maximum of three months, so th^ ‘ffhe 

bankruptcy proceedings are not taken within that period 

ruptcy ceases to be effective, and there can be no 

of rtat act of bankruptcy even though that bankruptcy should 

suoervene Nothing is more firmly 8-.tabhshed m Bankruptcy 

Law than that a man who has committed an act of bankruptcy ts not an- 

fitted to deal with his estate. He has no right to gather it 

already in his hands, or to make payments to his 

which he has actually at his command. He can give no good 

a debtor who pays him with notice of the act of 

debt may, by subsequent bankruptcy proceedings, U t«»ed^ 

,„ hU ..d.,t,o hi««lf TM, U * 

hart of .onr bankruptcy ,U»tll cpiapwa oi rno 

(j{ bankruptcy he Was of course the beneficial OW|ef whatever assets he 




SCOPE OF IHE SECTION. 


523 


possessed, but by the act of bankruptcy his title to be regarded as such S, 55. 
beneficial owner is no longer absolute, but is contingent on no bankruptcy 
petition being presented within three months of the date of the act of bank- 
tupfcy which leads to a receiving order being made. If such receiving 
order be made, the whole of the assets vests in his trustee as from the 
date of the act of bankruptcy. He i-^ therefore in the position that, should 
such a contingency occur, he is from the date of the act of bankruptcy 
something less than a mere trustee of his assets for the creditors in his 
bankruptcy. Until this state of suspense has been rem'ived either by a 
receiving order or by lapse of time he has no right to deal with those 
assets that were in his hands, and can give no title in them to any trans- 
feree with notice (1). 

The enforcement of the doctrine of relation back in all its rigour 
caused much hardship. In course of time it was felt that the doctrine 
should be limited by providing exceptions to it and by narrowing down its 
scope. In England the insolvency commences from the date of the com- 
mission of the act of bankruptcy on which the order of adjudication is 
made. Formerly the act of bankruptcy for the purposes of an insolvency 
petition was available for a very long time That long period has by 
successive legislations been reduced to three months. That was one way in 
which the relation back of the trustee's title was limited. The other 
manner in which it was limited was by providing exceptions for the pro- 
tection of persons who dealt with the insolvent bona fide and in ignorance 
of the grave financial embarrassment which had befallen the debtor by the 
presentation of the insolvency petition (2). 

Scope."~“The section deals with transactions of the nature described 
in its clauses (a), (6), (c) and (d), which take place after the date of the 
presentation of the petition and before the order of adjudication. Again, 
even such transactions are not protected under the section if they fall with- 
in any one of sections 51, 52 (effect of an act of ao insolvency on an 
execution), section 53 (avoidance of voluntary transfers) and section 54 
(avoidance of fraudulent preferences), by express terms of the section 
itself* 

The protection given by the section extends to the provisions, 
which might otherwise have an invalidating effect cm such transactions, 
of Ihe Provincial Insolvency Act only. If the transaction is otherwise 
voidable under the general law or under section 53, Transfer of Property 
Act, the section does not afford any protection (3). 

Again, it may be noted that the protection afforded by this 
section extends only to persons having dealings immediately with the 
inidvent* That is clear from clauses {a) to (dl which only provide for 
tmnsactions to which the insolvent is a party. Thus a transferee who 
acquires a title through a transaction which is void as against the 
official assignee or receiver subsequently sells the goods to a purchaser 
for value without notice of the presentation of a petition, the sale is 
void as against the official assignee or receiver, and the purchaser does 

(1) Ponaford Baker & Uo., i). Union of London t% Smith's Bank, Ltd., 

1S06, 2 Oh. B. 444, per f letcher Moulton, cited at page 62 of A, I R. 1985 
Bang* 61 % 

(2) Official Assignee v. Mercantile Bmk, A. L R. 1935 Rang. 61. 

(3) Badha Krishan Thafear p. Official Receiver, 69 Cal U35 : 139 I, 0, 
mt A4. 11*1932 Cal 642, 
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(n) to id). 

[ii] It should have t iken plane beiort 
adjudication. 

(uj) ■] hat the person with whom such 
not at the time notice of the preset! tat ion ol 

or against the debtor. 

Ifanv one of the above cond.lions is not 

'ibove three nondilions art* evpre-dv pro' t<i* ! n\ iw 
Action hlelf. There is, however, a fourth . oudsti >n which ‘’'‘’‘"J'T; 
InLll -iko siti.fv th*’ trinsanlion >.'i hjM he homt (t.h. 

has been followed in India. We shall deal with the last condition t. 

The transaction must be bona fide.— The section is based on 

c 4.0 fvf the Act of 18S3 which is now re-tsnacted in h. 43, is, A., iJiv- 

Sedion^ 49 oi the A.ct of 1883 was sabslitnted for sections 94 ami 95 U1 

of the Act of 1869, which contained the qualifying words m good ht'th* 

l or to that sectiori33 of the Bankruptcy Act, 1849. contained the 

'.ff ta Thfuip flualifvioK words were omitted in section 49 

words 6o»(t fide. j,hese quaiuying wuiu» wo « In the 

of the Act of 1883 and are also omitted from b. 45, B. A., 19H. *« *«“ 

section of the Provincial Insolvency Act too, these words do not appear , 
although the words ‘bom fide appear in the marginal note just iW |ey 
S in the English section. Thus neither the English nor the ndian 
rstaftinn fi%xnresslv taatiires that the transactions with the iiisalvent should, 
rlS"nrprSaT b.mgo«l faith. Still it ha been h.ld th.t 
sood faith is essential tor protection under the section, and if a transac- 
tion is not bona fide, it may be avoided as contrary to the pohey of 
SkruptS Sr Under sition 54 a transaction can be set aside as a 
fraudulent preference if it takes place within three months of the date 
of petition. If a similar transaction takes place after the date of the 
ureseatation of the petition bat before the date of the order of adjadt- 
cation, it cannot be impeached under section S4 and would^ it we were 
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to look io the section alone, be protected* But this is not the S» 
law. It has been held in England that a payment to a creditor after 
a petition for adjudication had been presented, which would have been 
a fraudulent preference if made before the presentation, is contrary to 
bankruptcy laws and in bad faith, though it was made before the 
receiving order and though the creditor had no notice of an act of 
bankruptcy, and that it was not protected by section 49 of the Bankruptcy 
Act, 1883 (1), The ground of the decision in these cases was that the 
paynients were not made in good faith, that they were contrary to the 
policy of the bankruptcy laws, that they amounted in effect to a 
coiijinon law fraud, and that, therefore, section 49 of the Act of 1883 did 
not apply (2)* 

A transaction which comes within this section is protected, although 
it Is in Itself an act of insolvency, provided that the party other than 
the insolvent acts in good faith ; but it is otherwise if he acts in bad 
faith and is a parly to the fraud on bankruptcy laws. Thus if a person 
sells his property with intent to defeat or defraud his creditors, as 
where he intends to abscond with the purchase money, it is an act of 
insolvency, but the buyer will be protected if he has no knowledge 
of or ground to suspect such intention (3b But if a creditor, knowing 

that there are other creditors, takes the whole or substantially the 

whole of the debtor's property in payment of a past debt, he is not 
acting in good faith, and is not entitled to the protection of this section 

(4)* Payments made not in the ordinary course of business, but for the 

very ptirpose of doing that which in law constitutes an act of bankruptcy 
and would have been known both to the payer and to the recipient to 
constitute an act of bankruptcy, if they bad adverted to the legal 
effect or the effects known to them, are not protected (5). Where the 
bankrupt had transferred all bis assets and business to a company 
formed by himself and his nominees with an intent to defraud his 
creditors, it was held that the transaction was an act of bankruptcy 
and not protected (6), It may be noted that the English cases will 
not be of much help. Under the English law the commencement 
of the insolvency dates from the act of insolvency. Under the 
Provincial Insolvency Act it dates back to the presentation of the 
petition. The act of insolvency must have beeg committed before the 
presentation of the petition. No question can, therefore, arise where 
the transaction will be an act of insolvency and at the same time come 
within the purview' of section 55. The Madras High Court has held in a 
case arising under the Presidency-towns Insolvency Act that where the 
creditor has notice of an act of insolvency, though he may not have 
notice of the presentation of the petition, he is not acting hona fide. The 
ground of the decision is that notice of an act of insolvency is in itself 


(1) lie Bad ham, 10 Mor 252 : 69 L. T 866 ; lie Blohodinsky, 1908, 2 I\. 
B* 517, 525 ; lie Duukiey & Bon, 1005, 2 K. B. 683. In the last inentioned 
ease ttie payment was held to have been made in good faith and to be 
protected. 

(2) Me Dunkky & Sons, 1906, 2 K, B. 683, 086, per Bigham, J. 

(B) Shears 0 . (loddard, 1896, 1 Q. B. 406 ; He Daukley & Son, 1905, 2 
K. B. 683, 

(4) Me Jukes, 1802, 2 K. B, 58. 

(5) Jfe Sharp, 83 B.T, 416. 

(6) MeUloho&mBkj, 1903,2 K, B. 517,525. 
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TRAHSACTIOHS AFTIU. t>!rAT|t>N' 


S. 55* siifRcient to render a trai^action m da fidi 0). The jiid ^ tvnil s* ) • f ! it 
and it has been adversely eritic^od b\ Mr, Mulli m hi^ tf* tiiir**?, 

The transaction must have taken place before the order of 
adjudication —III Englancl it Ins been held taat» whiTe on apprt! tiNoii 
the dismissal of a baiikntptcv pHitJon, the apiHnl wa alhmNHh and 4 
receiving order was made and dated as from the onh^r of tiuMiHitl 
dismissing the petition, for the purposes of sertiaii 49 of the \ctnflSHl 
(corresponding to the present section), tlie receiving order must opprale tram 
the date when it was m fact made, and not from the dale it bore (21. TIih 
case was referred to and distinguished on facts in a Rangaon ca«c and opt* 
nion was expressed that the case is not likely to be followed in India* There 
an order of adjudicaton passed by the insolvency court was cancelled by the 
appellate court but was again restored on further appeal ; and it was 
practically decided there that the effect of the order passed by the second 
appellate court was that the date of the order of mljudicatimi was the 
date on which that order was in fact passed by the insolvency court (3), 

Transactions after adjudication order.— On the making of an 
order of adjudication the whole of the property of the insolvent vests m 
the receiver and the insolvent ceases to be the owner thereof* lie 
becomes absolutely incompetent to transfer or otherwise deal with Ins 
property. No question of payment of value for the property or notice 
of the presentation of the petition arises. This will be so even if the 
payment or transfer is made in pursuance of a contract entered into before 
adjudication. Thus if a person after adjudication pays a sum of money 
to the insolvent in fulfilment of a contract enter into before adiudifatioii, 
the payment is not a valid discharge (4). Where, under a contract 
for the sale of land entered into before adjudication, Ihe purchaser pays 
the purchase money to the insolvent after adjudication, he pays the wrong 
person and he cannot compel the official assignee or receiver to execute a 
conveyance without paying the purchase money again to him (5). 

A payment made to the insolvent with the consent of the officia! 
assignee or receiver during the pendexicy of the petition (6) or after 
adjudication (7) is a good discharge. 

The person dealing must not have notice of the preientaliofi 
of the petition. — If the person dealing with the insolvent after lh« 
presentation of the petition had notice of the petition, he is not protected (Hh 


(1) Mercantile Bank of India, TAd.. Ollifial Slndrim, mil, lib 

Bfad. 250: 35 1.0.942; Official Aasignee, Madras n. \9i!t!apim Oticttv, l\tM, 
45 Mad 233, 2M-245 : 09 I. 0. 90H : A. i. )(. 1922 Mad 144. 

(2) Me Tetile, (1912) 2 K, B. 307. 

(3) Official Assignee v. Morinntile Bank, A. L 10 1935 Hang. OL 

(4) Miller u. Alnnash Olmuder Datt, 1B97, 2 0. W. N. 372; MeRntiffi 

V. Potter and Coy., 1889, 22 Q. B, i ). 4.98. 

(6) Exp. Rabbidgo, 1878, 8 Oh. D. 887, 

(6) Eajkrisfco Singh v Shaikh Shel.itoula, 187?, *17 W. It 85. 

(7) Be Wilson, 1925, 133 L. T. 814. 

fAo? o. Thakar IXis, A. I. B. 19.91 Irth. 819: 

155 1. 0. 1084 (the mwtgagee had notioe, tiiough tlie transnetion was iipiiekt 
on other grounds) • Official Assignee v. Mercantile flank, A. I. B. 1935 Rang. 
61 ; S^scretary of Mate o. S. 0. iTiyegi, A. I, B. 1985 Rang. 273 ; BhagwandM 
and Go. c. Ohhattan Lai, 62 X. 0. 733 : 43 All. 437 : A. I. R. 1921 Ail 41 
{obmr ; the transackoa had in fact taken place before ill# cliili #f Ifei 

Eaiaanand v. Olfioial Reeelw, 

5 ' i ... i « 
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Any payment made by the debtors of the 

the date of presentation of the petition is void apin , petition. 

unless the debtors prove that they had knowledge of the E^etitiom 

Where the debtors failed to appear before the court 

such contention, the mere statement of the f and 

the debtors made the payment they -were not . y?gjj want of 

that they made the payment bona fide is not enough to 

notice on the part of the debtors (l). ^ . 

Burden of proving want of notke.-The onus of pop 

notice of the presLtation of the petition is upon the ^ 

such want of notice ; prima facie, by virtue of 

back, dealings of the insolvent with his property f It 

of the petition are voidable against the j^^^d plead the 

is for the person relying on want (2). 

protection given by the section (3). Y ^ ooerates from the 

the bar of filing snits by the creditos of an « Vindication is passed 

date of the order of adjudicatmn. Ti l the order of adj d * 

there is no bar also to an insolvent the title of 

his. In such cases if the f 

the trustee relates back to the date of ^ giving a discharge 

the insolvent could not be considered a ^orooer course for the 

of the debt to the defendant . the P™P®J . there till the 
defendant is to deposit the amount m ^ to k the plaintiff 

court could see who was the person ®^ ®^ 3 ^ h° defendant pays 
or the trustee of the plambffs estate. If afkr suit t gf 

the money to the plaintiff out of co'“rt. 8 defendant might be 

the presentation of the petition by or aga nst him. the uerenua 

made to pay the amount to the receiver t4). 

C1.US. W ; p.ym»n« by a.e 

Ly be compelled to retnmit “ ’jy to “ his debtor 

—is 3 s: 

SS' inlaiLitated So deS withto sTcmStst 

I " ^ "ir ^ f So^rrtty'h n ? tf Stectea because a 

L'lT'dL°‘.et ‘f SLl ,^hh. i. r tonSToi 

to a creditor within clause («) ^®( “f a contract or dealing 

;Sdrf(r“T »n«Lit of dkliny within that oh °s. means a 


(I) Dharamda. Thawardas h, V. 0 . Hukamcha.d Mi.io.l, A. I. E. 1032 

bhibdial 0 . Thakar Bas Sud, f 1 1 19 ® Bang. 273. , 

(3) Secretary ot State w. b. C. A. * , Smith’s Bank, 1906, 

^^cSpSrd Baker ;nd K Union of London and Smith’s Bank, Ltd , 
1906, a Oh. 444. 
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S '5'; contract which has contractual force and which involves a U'ku! ohhs’al.nn 
S. 55. ,, ,,,eption to the rule that I 

by the insolvent with notice of the f ' 

It is when a debtor pays cash money to f "f ] ' ‘J ,!,i hi,!; 

legal expenses in opposing a petition for , k„L‘ ^^ rticles of 

or where he pays ready money to a tradesman and 
ordinary necessity from him. The exception f ^ 

necessity (2). The exception, however, applies onh o J 

money oaid over and it is not to be exttnded {3|. ibns a solu itoi m an 
accountant cannot take froin an insolvent a charge on his property for 
services to be rendered to him (4). 

Clause (b); payment or delivery to the insolvent.- Though the 
debt vests by relation back in the receiver but if the f ^ 

amount to the insolvent under the circumstances specified m the s ct^ 

the debt is validly discharged by such payment (5). A t anker 

who having moneys of a customer in his hands, honoured the 

customer’s cheque after notice was, held liable to pay 

bankruptcy of the customer the amount so paid (6), ^ 

post-dated cheque to the insolvent, which does not become due till after 

K insolvency:'in good faith and, for value, and 7'^ 

presentation of an insolvency petition by or against him, _m a P^te^ed 

transaction. There is no obligation on the person paying to stop the 

payment of the cheque on receiving notice of the presentation or the 

petition (7). 

Clause (c); transfer for valuable consideration.~The first two 
clauses deal with payments by or to the insolvent. Clause (c) deals 
with transfers of the insolvents property by him. 
must be for valuable consideration and the transferee should have no 
notice of the presentation of the insolvency petition on the dale ot the 
transfer. Unless both these conditions co-exist, the transter is not, pro- 
tected (8). The expression “valuable consideration m this section is not 
to be confined to fresh consideration, but will in general include a past 
debt (9). Forbearance to sue is valuable consideration within this 
section (10). Payment of a lost bet by the insolvent is not a dealing 
for valuable consideration and is not protected by this section (11). 

Clause (d) ; contract or dealing. — The contract or dealing should 
be for valuable consideration. The section protects a contract watie 
without notice but it does not purport to protect any convey- 
ance or assignment made in pursuance of a protected contract. 
Where, on a contract for the sale of the lease of a , public house, 
the purchaser made a deposit to be forfaited if he should fail to com plete. 


id6. 


(1) Waid».Try,(19Utll85 I..T.a)t. 

(2) 8ee Jfe Sinclair, ISS5, 15 t). B. 1). till!. JuIidhijii, Itlit, 111 B. T. 


(3) Ee Bpackman, i8!X), 21 1). B. Ih /2H ; AV Whitlock, lB!i4, 1 Mans. ’Si. 

(4) Ae Simonson, 1894, 1 (). B. ■iS.'l, 

(5) Oakarasa «. Bridhi tlliand, 7;! I. 10117 : A. I. Jl- 1923 W, 
f6) Vernon o. Hankey, 2 T. 11. 1 13. 

(7) iixp. Rockdale, 1811, 19 (fii. R 4tKI « , . t a kvoa 

(g) Firm Mela Mai Shib Uayal i>. Tliakar Dm SuS, A* !• ®» 

ftf’Ae Jukes, 19CB, 2 JK. B. 58, 58 1 lie Daakl^y & Son, 1903, 2 
K B 6®i. 

(P m Wethered, (1926) Oh, 167 : 184 h. T. 264. 
ft!) W^d V, Pry. 1900. 86 h. % 894. 
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aad before completion the vendor committed an act of bankruptcy of 55. 
which the purchaser had notice, and the latter refused to complete,^ it 
was held that the deposit could be recovered back, the reason being 
that the payment of the balance of the purchase money would not have 
been protected (1). The following transactions have been held to come 
within the meaning of the word /dealing*: — 

it) A lien (2). 

iti) A seizure of goods under an irrevocable licence to seize 
them (3). 

(in) Taking possession under a bill of sale or notice to the party 
liable, so as to take a trade debt out of the order and disposition of the 
assignor, is a dealing (4)» A mere demand of possession made on the 
bankrupt by the true owner is a dealing (5). 

{?>) Payment by a person indebted to the bankrupt to a third 
party on the instructions of the bankrupt, even though the instructions 
given by the bankrupt do not amount to an equitable assignment of 
the debt (6). 

(v) Where a building contract gave the owners power in certain 
events, of which bankruptcy or insolvency were two, to enter and com- 
plete the work after notice, and to seize the materials, a seizure made 
after the filing of a liquidation petition was held a protected transac- 
tion (7). 

The following transactions have been held as not^^ coming within 
the section. It has been held that ‘‘contract or dealing” means some- 
thing done by the bankrupt and not a proceeding in which the bankrupt 
is merely passive* Thus a charging order under the Judgment Act, 

1838, section 14, upon stock, shares or money in court of the judgment- 
debtor (8), an order charging the share of a bankrupt partner under the 
Partnership Act, 1890, S. 23 (9), and a garnishee order attaching a debt, 
payment not having been obtained (10), do not come within the meaning 
of the words. Following these decisions it has been held by the Madras 
High Court that the filing of a suit for specific performance of an 
agreement to execute a mortgage and the obtaining of a decree, even 
though by consent of a judgment-debtor or by withdrawal of defence, do 
not come within the expression “contract, dealing or transaction done by 
the judgment-debtor (11) The question whether a distress is a transac- 
tion within the meaning of the section is an open one (12)« 


(I) Powell 0. Marshal], Parkes and Co., 1890, 1 Q. B. 710. 

{2) l3owman v» Malcolm, 11 M. & W.88B ; Young v. Hope, 2 105 ; 

Miih Styim, 2 M, I). & T). 219 ; (h*cen o. Bradfield, 1 C. & K. 449. 
f3) Krehl (treati Central Has Co., L. R. 5 Ex. 289. 

(4J Graham y. Purbur, 14 C. B. 184 ; Rutter n. Everett, 1895 2 Gh. 872. 
(A mortgagee of book debts bad given notice o£» the assignment to the 
debtors, not having notice at the time of any act of baiikniptoy committed by 
the mortgagor). 

(5) lixp. Wright, E Oh. B. 70* 

(6 Be Omsbourg, 88 L. X K. B. 479. 

(7) i2eWaugh,4Ch.D. 524. 

(8) Me 0^8hm\ Settlement, 1895. 1 Oh. 325. 

{9} Wild II. South wood, 1897, 1 Q B* 817. 

(10) Mzp. Piliers, 17 Oln B. 653* 

(11) Mulukutla Atchuta Ramayya Gam 
Q^mthA. LRa985 Mad* 817. 

(12) Iiaekiagtoii ct* Elliott 7 M# & G# 538* 
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appoiniment 01 iu-a-ivi*K. 

Realisaiioii of Property. 

(I) The Court may., 

of acljodioatiou, 01 Uu- 

«< waids, ap,.oml 

receiver. property of H ,.ii(H‘ivor. 

^‘■“n^^fu:iirr»ro::d:uor:aa.i.ay bepi^ 
ed, the Court may ^ HoonritiV 

(a) require the ^ to account for wbat lu* 

as it Lpect of the propertv , 

shall receive m icspeou 

• 1 Ai'dpr fix. the amount 
ib) by general or special ^ ^ ^ho Borviccs 

t^bepaidasromunoi-atao 
of the receiver out oi 

insolvent. receiver, it may 

(3) Where the or custody any 

remove the f'^^'^yorei' is^ f^om the possession or 

such property as aioiesc* 

custody thereot : soctiou shall bo 

Provided that nothmg^m^ from the 

deemed to ^of property any person whom 

(6) fails to pay the b“l“o« ‘™'“ 

thoreo,. a» the Oomt d ^ 

(c) occasions .oss to ““ I’‘“P ’ ' 

' default or gross iicgligei cc, 

the Court may direet hi» ^ ’mako' good any 

blnof foS7 be due froro him or any loss so 

°“T« The provirions^ th^ 

far as may he, to mteum 

section 20. sab-stetiw 

Htelory.-Thisis pwvisiw f« appoiotowil 

(5h IfitbeaW Act there miM wtprw ptov*» m 
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S. 56 
( 1 ). 


of an interim receiver of the pjesrat sub-sSion Is 

such provision is now made m section ^ tion, the interim 

added to assimilate the exercise of powers and cA^tinn after ad~ 

receiver to that of a receiver appointed under the section after 

judication. -ji 

Analogous law. -Provision is 

towns Insolvency ^ct, for the ^appomtm ‘ T^-'n^land a trustee 
official assignee of an insolvents estate. n j persons who 

in bankruptcy and an official „ „ bankruptcy excercises 

are concerned with insolvency. The tru official receiver 

functions very similar to that of a receiver / creditors 

under the Provincial Insolvency Act. directions of the 

of the insolvent and has to act generally u official 

committee of inspection. . ee . • ' ' ’1914 f^d his status 

receiver is appointed under section 7U, j _ tions. In India 

is defined in section 72 and the ® ^ . the official receiver 

there is no institution corresponding to ^ conduct of 

in England, whose mam concern is to inve ^ , g t^je appoint- 

the insolvent and to report to the court. In absence^ot 
ment of a trustee or before the order of . 3 interim receiver, 

receiver performs the functions of the truste 

as the case may be. .iiei-rih.i. 

01 .i«l.-In =«,y system of law for the ^5'*“ 

lion of a Imtilitupt’o property ’V” °®ailll io by (»« of Ih. 

or trustee or by any other narne, a . ( 1 )_ By passing the 

statute invested with the_ bankrupt P P V ^ 

order of adjudication the Administration consists mainly 

administering the estate of the insolve distribution of the assets 

of realization of the debtors - - double position. In the 

amongst his creditors. J®®®"f debtor’s property and represents 

firstplace, he becomes the o .vner of t second place, he represents 

the insolvent s estate m all matters capacity he has certain rights 

the general body of the matter of 

against the insolvent, strangers to the «^lvency etc., 

getting transfers set 2t -section 28 ( 2 ). on the 
Time for appointment of receiver insolvent’s property vests m 
making of an order f 5“^Jg*‘°g<;tion contemplates the appointment 

the court or m the recewer. T s et adjudication is made. And 

of a receiver at ° d at one time. But if no receiver 

cardinarily these . .ug Lder of adjudication, it may be done 

is appointed at the time of th „ , ^ g^ge an application for the 
at any time afterwards. In a Calcutta case^^^a ^d- 

appointment of a receiver was of the insolvent’s pro- 

Sf .ppoi».«». of .be re=.iy«-. 

L it vests in the court under section 28 ( 2 ). under 

Again. 

the section shall be a receiver ror 

and not of a part only ____ — — ■ 

*" I ir !=„,« nr. -Miasa 49 All. Bffl (P. C.) : 101 I. 0 . 

(1) Sheobaran Singh v. Kulsnm-un-Nissa, 

8685 A. I. E. 1927 P. 0. 113. QQ T fi siRfi - A I E. 1924 Cal. 849. ^ 

i K.”s.‘Soriy“m ** '■ ’ 

A t E. 1625 Bang. 224. 
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Such property, shall ^ 

as a receiver ‘S appointed, tbe p p ^ till the ves'inf,' onles i- 

order oi vSed in the court and f 

made, the property ,• vendee ( 1 ). U js immaterial tint tiu 

given valid title ^ receiver. The vfstmt; order, however, 

Sceiver appointed is an official Where the court passed 

need not be fnfi*^«^erred the insolvency petition to the otfu i il 

an order of adjudication 4\eid that ihe proceedings reSerred 

receiver for P"°f L mean judm proceedings oi.lv and 

to in the order may not another c.ise the order 

that a vesting order was implie y oificial receiver for lulindi- 

p“»a “th. p.tUi«» TT.1» roTM Ih.. ofSn»l 

Llion and for th. ‘ «o?bM no orpaulo ordor wn. naos-d 

receiver passed an order of adjudication 0 ,^ official receiver. lUs 

by the district judge person. It was held that the 

aligned some of the P™P®f ‘f mlsed by the court had the effect 

Ss Sment was valid and that orf P^f % similar order was 
S vStiug tbeproperty n the Where before 

however, not so construed m a subsequent ^ 

an order vesting subsequently makes an order vesting the 

sells the property, and the court subsequ y . the property 

property in the receiver, it ^eld that the^ Sification or under section 
becomes complete either ^e p pl considered 

SSSSl^e'SS mifeoS! .. mid down .he .oUo.,.. 

propositions : 

WAsnletotl.. official .eonlwo. iavoidwho.no ™.in« ordor ban 

been passed. ,.v,» vestine order, which is 

(if) Where the sale takes p ace ^ jrans- 

subsequently passed, the T-in the Laning of the Contract 

.aaiob, - SV-Sr'’AcrsSi» 

not a transfer contemplated by b* , nrooerty before the vastmiT 

sr?LTi.«,rranr.hrjoV^^^^^ »> 

court (6). . - 

'■ I Saf/ar fB^maswamy Aiyangar, (12 L C. 4t Mad. W 1 A.l.E. 
1921 Krishanyya, 7B I. C.294 : A. L R. 1024 

ft. Narassimulu c. Bassava Sankaram, 86 L 0. 439 : A. L It- 1932 Mad, 
f6l Bassava Sankaram v, Narasimhulu, ^ 1. 0.8 ■ W f * #* 

^7 S idi ac» 1 0. 793, where th« full beaoh mlim was followed. 
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Receiver’s remuneration.-Subject to the 
to be determined by the court ( 1 ). A receiver 

amount of Ws commission on the net assets rema « Pj ^ ^ not 

charges (2). The ngi’t °f the official ass^ 

arise until there are funds J^^^timl the adjudication is annulled, 

tion among the creditors. If at such case of mortgaged property 

the right to commission the case ^ 

what vests is the equity of redemption ,, j „ „gg»t available for 

of redemption only which f "/‘‘^^opTrty ^ ^ by the 
distribution. Where, therefore, a in ® ^ off, the receiver 

receiver free from ount remaining after deducting the 

is entitled to remuneration on ^ Court Manual, 

amount paid to ‘'j® of the C P. Government (6) and 
Cbl ha™ ..so he., 

used. The expression has been ^ of whether the whole was 

realised by the official ‘*!g1j?ors (8' Following this ruling the 

distributable or not among the j^ej jg entitled to commission on 

same High Court has hf^^that the recover ^ mortgage 

InrnTonfJ'onThe vllue of the ystfd 

hf ’ohST be 8i,.. Oh the Wanceafte. dedhctine the 

mortgage amount ( 10 )- ^ property. -Where a third person, who 

Sub-section (3), “^ning ot prope y amounts on behalf 

has been placed in a position to ^®^“®® „ realised should be held 

of another upon the understan Jng ‘^^^e ^rSe safd mon^ he places 
for the use of the 0 ’^‘Sinal credi > amount. The liability springs 

himself under a H„n ^nd the breach is actionable. The 

from a tortuous breach of an obligation an^ 

liability of such a person . ^ custody of any property belong- 

ST'‘S‘?.i»'r.S tt. ihsolve.., eohrt Ve no ihrisdietioh t. 


S. 56 

(3). 


(1) Prokashohandra ». Adlain, 30 Cal. ^6. 

(2) Itfahadeb », Kuppuswanu, lo Mad. 23d. 

(3) Official Assignee «. Ramalinga. » Mad. , Krishnaii, 13 Bom, 

m litoS'‘si;gtT U?£ S.httai All. 227; J, e, Olfiei.l ' AfiShe.’. 
Commission, 36 Cal. 990. ^ ^^5 I 0. 200 : 5 Eang..623 : 

A. I. K. 1928 Rang. 23, 7 Turi o!!® ; T L R. 

Sii'gies": 1934 Rang. 112 : 150 I. 0. 

Ir^api^tsfl alS B. L. R. 

IKB : At I- R“ 1925 Bom. 472. t r, «qk . a t r 1931 All. 94. 

fS) Official Receiver, m re, 130 L C. 695 . A. 1. R. iwdi au. _ _ .qq, 
i dS r. Judge, Small Causes, Cawnpore. 133 L 0. 607 ; A. 1. R. 1931 

'^^'(l^Offioial Receiver, in re, 140 i 0. Ill *. A. I. R. 19J2 All, 265. 
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S. 56 initiate proceedings again'=it such third person in the vA i 
(3j, of the original decree-holder, m order to lecover nurun duo imu n n I >! 
breach of an obligation to the insolvent (1). 

Swb-sectiofi (3) ; court's power to remove a person from posses 
sicn. — The court alone has the power conferre i the mb ^ iani, Fiir* 
receiver has no such power. \ receiver is not a judiral uiia^ei uiil lie 
cannot make a judicial inquiry (2). It h not lor tiie rccfori i to di^f nlc 
as to whether action should be taken under the sub ecu m ui not It n 
primarily for the court to decide that question I he rmiit ni i\% imwcvtu*, 
direct an administrative enquiry by the tecewex foi the pmpose of loiainn 
ing i s mind, but the court should not accepl tlu^ report wilhiuil 
considering the matter, and should decide for P sell to wIitHhor ucli n 
should be taken under the section or not (5), The leceiver li im pmvr 
to make an order against debtors of the insolvent ile can t r!! up »ii 
them to pay what they owe to the insolvent, hut, h tiicv do not pav, he 
must seek his remedy by suit (4). 

Even the court cannot order an alleged debtor of the insoltcul to 
pay into court the balance due after holding inquiry The oi ilw 

court in the matter are those of a receiver as defioecl m S lb lb b A ^ 
1907 (5). 

Sub-section ( 3 ) ; proviso. — Under the sub-section, the court has been 
given the power of removing any person from the possession of Ihe pro- 
perty of the insolvent. But this power of removal is subject to tlie {imi- 
tation given m the proviso. It was held under the old section that the 
court has not got a right to remove a person who claims adveisely to the 
insolvent, as it cannot be said that the insolvent has a right to remove lb)* 
The only remedy of the insolvent would have been, but for his insolvency, 
to institute a regular suit for the recovery of that property. In other 
words, the question which arose for determination by the court was as to 
whether the court, acting under section 56, sub section (3), had power to 
inquire into and decide questions of title arising between the insolvent's 
estate and persons claiming adverse to it The result was a conflict of 
decisions. It was held by the Allahabad High Court that the court had 
that power (7). The Calcutta High Court took a diifereot view. It held 
that, when the benami character of the title is admitted ur when the vei! 
is transparent and the insolvent is m substantial beneficial po^sses^^ioit, 
the court may order the delivery of the property to the receiver, but 

(1) Salig Rim y. Laclimi Prasad, A. L It ihdil Ail 1132 ; Ifll L i\ 

(2) Nilmoni Chowdimry v. Durga dhanni Cdsowdhnrv, A. I. 11. Ihlh IliL 
965 : 46 I. 0, 377 ; Uobardhan JDas y. Jagai Naraiii, L i\ 706 : A, J H, 11126 
Pat. 29L 

(3) Mlmoiii Ohowdliury ii Diirga (diaran Chowcllmry Hiipm ; Meinm* 
kaslii Ammal y. Rama Aiyar, 19 U, 37 Mad, 390 : A, L !L l!H4 5H7 ; |H i fl 
34; Sant Prasad Singh y. Shcodat Singh, 2 Jlitna 721 ; 77 1. l\ isj ; A. I, li 
1924 Patna 259, 

(4) Moses Meuahim y, Alirain Solomon, 1923, 17 Bimi. 518 : Ht 1 i \ 1184 : 
A. L R, 1923 Bom, 233. 

(5) Qovind a Gopala, 22 L 0. 09, 

(6) Sanyasicharan y. Asliutosh Oliosa, A, I. Ji. 1915 OaL 482 i 42^ Cal. 
226 : 26 L C. 836 ; Pulaniappa Mudali y. Official Receiver of IVkliinoiioly, 86 
L 0, 610 : A. I. E, 19X7 Mad, 414, 

?7) Banfidlmr y. Klmragjit, 87 AIL 65 t 25 L C, » : A. I E, 1914 AtL 

M) (W; ®. Bamanaiid, S9 All. 083 f 4^ I, 0. M3 : A. I E. l&ll AIL 378. 
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where the alleged benamidar is in possession claiming adversely to the 
insolvent and the question of title is seriousely in dispute, the only course 
left for the insolvency court is to direct the receiver to enforce his right 
by a suit in the regular courts (1). The Madras High Court took the same 
view as the Allahabad High Court. In a case where after the date of 
adjudication the insolvent’s property was sold in execution of a decree 
against insolvent, it held that the insolvent court had jurisdiction to declare 
the sate invalid and order delivery of the property to the official receiver. 
It further held that the mere fact that there has been a court sale is not 
a ground for holding that the insolvent has no present right to the pro- 
perty (2). The above conflict of opinion has now been set at rest by the 
enactment of section 4 in the Act V of 1920. Under that section the insol- 
vency court has been given very wide powers for deciding questions of title 
arising out of insolvency proceedings. Under the present Act it has now 
been held that the court cannot and should not proceed under the proviso 
to the present sub-section where the person in possession of the property 
sets up a title adverse to the insolvent The court, however, may, on a 
proper application being made under section 4 of the Act, try the issue 
whether the insolvent is entitled to the property or not ; and in doing so 
it shall follow the same procedure as it has and follows in the exercise 
of its original civil jurisdiction (3). 

When an order is passed under section 56 (3), it does not determine 
the rights of the parties and, though the judge may incidentally determine 
the question, yet it cannot be said that the question is finally determin- 
ed 14). The unsuccessful claimant whose property is seized by the insol- 
vency court or the receiver is not debarred from bringing a regular suit 
to establish his title (5). In certain insolvency proceedings, certain pro- 
perty, which was claimed by the receiver as belonging to the insolvent, was 
objected to by the person in possession of the same but his objection was 
dismissed in default of appearance. Subsequently the receiver sold the 
properly and the purchaser applied for possession of the same to which 
the objector of the former occasion had objected. The court ordered 

delivery of possession without going into the question of title on the ground 

that the objection had been dismissed on a former occasion. It was held 
that the objectors were not bound to object in tb,e insolvency court and 
that they could have retained possession of the house and ignore the insol- 
vency proceedings and the action of the receiver. It was remarked ;~ 

“If they had taken up that attitude, it should have been incumbent 
on the purchaser from the receiver to indicate his right and to obtain 
a decree for possession against the appellants. On the latter taking the 
initiative in ihe matter, the insolvency court should have taken action 

under section 4 and decided the disputed question of title once for all. 

In the absence of an authoritative adjudication of the rights of the con- 


fl) Ntliuoni Chowdiniry o Durgacharan OliovvcIImry, A. I. R. 1919 Cal. 
<)fi5 ■ 4f5 I (!. 377 : Hatya Kumar Mukharjee v. The Blanager, Benaras Bank, 
Lid’ : 46 1. a 335 : A.' I. R. 1919 Cal. 970. 

‘'(2) Mahomed Hasan Tbaragan v. Sankaraliuga Mudaliar, 62 1. 0. 495 ; U 
Wad. 624 : A. I. E 1921 Mad. 204. 

M Chintamal «. Pomiusanii Naieker, 92 1. C. 573 : 49 Mad. 762 : A. I R. 
1926 Mad. 363 : (iobardhan Uas v. Jagat Narain, 94 I. C. 506 : A. I. R. 1926 
Pa?29n BwaJka Prasad «. Sunder. 165 1. U. 1037 : A. I. E. 1935 All. 646. 

(4) Ohintamal e. Ponnusami Naicker supra. . 

(6) Ram Piyara v, Bhanamal, 61 1- 0. 332 : 2 Lah. 147 : A. I. R. 1921 Lab, 
58 ; BasodI p. Lala Mabanand Rao, 42 1. C, 799 ; A. I. R. 1917 Nag. 149. 


S. 56 

(3). 
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s 56 testing parties, the insolTency court was not justilied m treating the pro- 

13 ) * petty as belonging to the insolvents only because the appelkintb haa not 
* pressed their objections on a certain occasion ; before the <|uestioii of title 
is decided either by a decree m a separate suit or by an order under 
S. 4, Insolvency Act, the appellants could not be dis!>ussessed froiu the 
property, which to all appearances they claimed in pet feet gtiod faith to be 
their own’* (l) 

Similarly, where the transaction is one which is liable to be aiiniilied 
under section 53 or 54, the court has no authority to order delivery or 
possession of such property to the receiver without taking regular pro- 
ceedings under those sections (2). 

Scope of the proviso. — This proviso is in almost the same terras as 
O. 40, r. 1 (2) of the Code of Civil Procedure. 1908, which relates to the 
power of a receiver appointed by a civil court. Order 40, rule 1 {2|, pro- 
vides that **nothing in thi' rule shall authorise the court to remove from 
the possession or custody of property any person whom any party to the 
suit has not a present right so to remove.** It shows that the power of the 
receiver under the proviso is limited to the same extant as that of ^ the 
official assignee under the Presidency-towns Insolvency Act or a receiver 
appointed under the Code of Civil Procedure (3). It has reference to 
cases where a person is in possession under a lease or a usufructuary 
mortagage from the insolvent (^). It may be illustrated by the facts 
of a case. A presented an insolvency petition against B ; the insolvency 
court acting under section ^ appointed the official receiver as 
an interim receiver and direced him to take possession of the 
property in dispute. This property had however been already 
mortgaged with possession by B to C and was being held by 
B, under a deed of lease from C, the mortgagee. The inUrifn receiver 
dispossessed B and took possession of the property. C put in an 
application in the insolvency court that, as he was a mortgagee in 
possession, the interim receiver should be called upon to make over the 
possession of the property in dispute to him. The court passed an order 
to the effect that, inasmuch as B was the tenant of the mortgagee, the 
receiver shall restore the possession of the property in dispute to C. It 
was held in appeal that 'fe enjoyed two different rights in the property 
mortgaged. He was the owner of equity of redemption as well as the 
occupant of the property by virtue of his lease which was co-termlnus 
with his mortgage. So far as his equity of redemption was concerned, 
it did not admit of physical possession, but his leasehold was capable of 
such possession and could be taken possession of by the receiver, and 
the order restoring the possession to the mortgagee was wrong (S), 

Again, the insolvent has no right to remove from possession a 
receiver appointed in a mortgage suit. As the possession of the receiver 
appointed in the suit is on behalf of the mortgagee and for hia beaefil 


(1) Dwarka Prasad u. Mst. Bundar, A. L It 1935 All. 54fl : IBB I* 0. 

1087. 

(2) N. N. S. Ohetty firm n. The Bailiff of Disferict ® L Cj. 61 1 
A* LB. 1925 Bang. 224. 

(3) Section 58 (2), Presidency-towns Insolvency Aci 

*{4k) Kochu Mahoihed Hasan Tharagan a Sanfearalifiga Mudaliari 44 Mai* 
644 s 62 LA 393 : A. L R. 1921 Mad. 102. 

(6) Hri$hinha Kumar Sinha tj* Deb Prosaana Mukherjee, A. 1 1* 1986 
OaL W. 
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and not for the insolvent (1). The receiver of an insolvent . S. 

joint hindu family is not entitled to exclusive o^L^omt possession o ( 
any portion of the joint hindn family property. .u. 

such a case refer the receiver to a suit because, ^ ‘ , ^possession 

question of title under section 4, it cannot order delivery P 

under section 56 (3) (2). 

Purchaser from receiver.-Under the Act 3 

that where a purchaser from the receiver in insolvency ^ p p 

court for delivery of possession to him and a stranger objected, it was not 
Sm^tent for the insolvency court to hold a summary inquiry on he 
r ae aI n 9\ rr 97 and 98 C P. C., and order delivery of possession (3). 

Tho., c Js wire decided oc the grocad that “ d°e'3; 

?i£K?srS5^:Mr:3£ 

The terras of the clause are quite general and it is Iimiteu lo 
case of an application by the receiver himself and nobody else (4). 

S«b.s.c«on (4) i powers of 'Th7“o7r?is"powS 

ToisSr w rfftSs 

stranger to bring the conduct of -o^rt and the court should make 

of his authority ‘^e notice of the court and prejudiced by 

an appropriate order so that the st g ^ finds that the 

unlawfulactsof its own officer (7h As soon as 

receiver has been “ f to Jj^e possession to the proper 

possession, ^he court should d.r 

person (8). The recewe f^ot that a particular amount has 

is no barto^^^o^t^spo^for^ 


Ikdri Parsiiad, 156'I. C. 278 ; 36 P. L. it. 2U3 : A. I. E. 


(Ij Lachhi i). 

“ Receiver, SoaU. Aroot »■ i-erpnUiU'ill.i, 19 L 0. 3‘2di A. 1. 

H. 192i Med. Viri^ashevehi, 41 1. U. ^8 i 

1918 Mad. 702 ; Sladdipodi Poramma u. Gandrappu ivuslmayya, 

A. I. E. 3319 Mad. 595. w^asvvaiui Aiyanger, Official Receiver, 

W \m “-112 , 150 L 0. DC.) . 

lei Mg Po Teik «• T\ a figs 

Haiwswar R Eakliali A. L Ej 1B14 OaL S . • 

gj arr 2 lL““ TS-1029 Meg. 338 : 121 1. 0. 5i 
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s, 56 re-opening the accounts at a later stage and making the receiver to rdund 

(5). what he has taken without justification (1). 

Otherwise too the receiver is under the general routrol oi the coait. 
Under section 68 an appeal lies to the court from an aH or o 

the receiver and the court has very wide powers to coiiHrai, leversc nr 
modify the act or decision complained of, and niake^ sucli f)rc1ei it 
thinks fit. The provision of appeal from the receiver s uefs is no! the 
only way in which the doings of the receiver are brouglit under ifview 
by the court. The court has an inherent jurisdiction in the matter and 
it can take action on the application of a person even when the period 
of limitation prescribed under section 68 has expired (2). Where a 
receiver entered into secret agreements with the parties without the 
agreements being brought to the notice of the court and where the eflect 
of the agreements was to restrict and control his power as receiver, 
it was held that the parties concerned in making the agreements were 
guilty of gross contempt of court for which they were each and ail 
liable to committal (3). It is improper for a receiver to bid or purchase 
a property belonging to the insolvent and the court ought not to sanction 
such a purchase (4). 

The receiver in bankruptcy in whom the property of the insolvent 
vests is in the position, for all practical purposes, of a trustee on behalf 
of the creditors. If the official receiver negligently allows property to lie 
usurped by others, which ought to be and might have been available 
for payment to the creditors, any of the creditors will be at liberty 
to file a suit for the recovery of the property so usurped (5). 

Sub-section (5).--The receiver appointed after adjudication does not 
stand in the shoes of the interim receiver, appointed before the order of 
adjudication, but stands on a higher footing. The property of the 
judgment-debtor vests in him ; he holds it for the benefit of the whole 
body of creditors and he has special rights conferred and special duties 
imposed upon him by a statute. One of such rights is the right to 
make an application under S. 36, P. I. A., 1907. An order, therefore, as 
to the validity of a transaction obtained upon an application to which 
the debtor and creditor alone are impleaded as parties while the debtor s 
estate is in the custody of an interim receiver, does not operate as 
res judicata against the receiver appointed after the order of adjudication 
and does not debar him from making an application under S. 36, 
P. I. A., 1907 (6). An interim receiver is for the protection of the estate 
and he holds the property as an agent of the court which appoints him, 
to act subject to its directions in regard to the management of the 
property. The receiver appointed after adjudication is in law the owner 
of the property. The object of enacting the sub-section is to make the 
powers and functions of an interim receiver and the receiver appointed 
after adjudication the same, so far as it is possible, having regard to 
their different legal status. 


(1) David 0 . Judge, iSmali Causes, Cawnpore, 133 1. 0. tiOl ; A. I. K. 

1931 All. 723, , . 

(2) Hanseswar o. Eakbal, A. I. ii. 1914 Cal. 883: 20 1. U. <Mi 

(3) Manik Lai o. Sarat Kumari, 22 Cal. 

(4) Ram Kamal b. Bank of Bengal, 3 C. W. N. 91, 
Pappanaickeapalayanlpudur Rawn Vilas Nidhi, Ltd. «• i erauaickeu, 

A. 1. B, 1986 Mad. 161 : 69 Mad, 770 : 161 1 0, 723. 

(6) Mta Saran Shiva Prasad, 68 1 C. 762 : A, L fi. IW Pat. « 
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Status of the receiver.-^The receiver occupies more than one 
position m relation to the insolvent’s estate. So far as the insolvent is 
concerned, the receiver completely represents him under the law 
10 respect of his properties and the insolvent has no locus standi to 
maintain an application under section 28 (2) to have a sale of his 
properties in execution of a decree avoided (l) In another respect, he 
represents the general body of creditors and has rights and duties 
against the insolvent and other persons claiming through him (2). A 
decree against the insolvent is not binding on him (3) ; and he is not an 
agent of the insolvent to acknowledge a debt due from the insolvent 
within the meaning of S. 19, Indian Limitation Act (4-). 

Contempt of court —Under the Presidency towns Insolvency Act, 
the High Courts established by Letters Patent and the Court of the 
Judicial Commissioner )f Smd have powers to punish for contempt of 
court in matters specified in that Act (5). No such power has been 
conferred upon courts exercising ju’^isdiction under the Provincial Insob 
vency Act, nor such court has any inherent jurisdiction to commit for con- 
tempt It is conceived that the Contempt of Court’s Act, 1926, applies to 
disobedience of orders of these courts also. 

Suits by or against a receiver. — See section 59. 

Sale of the insolvent’s property by a receiver.— See section 59. 

Receiver’s liability for costs in legal proceedings— See section 59. 

Appeal,— An order authorising a receiver appointed by court to 
remove any person in pos®ession of property is appedable under sec- 
tion 75. If the order is made by a court subordinate to the District Court 
an appeal lies to the District Court. Where the order is made by^ the 
District Court in theiexercise of original insolvency jurisdiction, an appeal 
lies to the High Court under section 75 (3), by leave of the District Court 
or of the High Court. An appeal does not lie against an order passed by 
the official receiver appointed under the Provincial Insolvency Act directly 
to the High Court. An appeal lies to the District Court under section 
22 (corresponding to S. 68, P. L A , 1920) against an order passed by 
the official receiver appointed under that Act, and the right of appeal under 
S. 22, P. L A , 1907, is not confined to orders comprised in sections 18. 
19 and 20, P. L A., 1907, but extends to alh orders of the official 
receiver (6). 

S7* (1) The Local Government may appoint siioli 
persons as it thinks fit (to be called 
Power to ppoint Eeceivers’^) to be receivers 

Official Receivers. this Act within such local 

limits as it may prescribe. 


(1) Fani Bliushan v. Hhashi Bliushan Slaifcy, A. 1. R. J935 Cal. 891. 

(2) Butters, in re Harrison, (1880) 14 Oh. D. 265 ; Aiodhia 
Prasad «. Bahu Sita Ram, A. I. R. 1931 Oudh 405: 134 I. C. 1013. 

(3) Mir Sliamat Ali v. Rahim Bakhsh, 84 1. C. 1008: A,I.R. 1923 All. 3.3 (/). 
h) Oiirrim Bhai v, Ahmed Ali Lukmanji, A. I. R. 1933 Bom. 91 ; 148 I. 

0.698: 58 Bom, 506, 

(5) 8.98, P-i L A. 

(6) Chidambaram Chetty ». Nagappa Chetty, 24 M. Tj. J. 78 : 16 I. 0. 
880: 38 Mad, 15* 


S. 57 

(1). 
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S. 57 
(2) (3) 
(4). 


("2) Where any Official Receive*!' iiut iveii su a|>- 
pointed for the localliinife*! of the ijirisdiei ion o!' uiy 
Court having; jurisdiction under t hi ^ Act. he •,h'tl! iie 
the receiver for the purpose of every oi.ler appoint in" 
a receiver or an interim receiver i-^'^ned !»v any '^ne.h 
Court, unless the Court for speciai r(-asl»n^ othei'wi'^e 
directs. 

(3) Any sum payable under oiau*'*' (/d of sub- 
section (2) of section 66 in respect, of tin* s!*r%nces of 
an Official Receiver shall bo credited to stush fund as 
the Local G-overnmeut may direct. 

(4) Every Official Receiver shall receivt' such 
remuneration out of the said fund or otherwi.se as the 
Local Government may fix in this behalf, and no 
remuneration whatever oeyond that so fixed shall be 
received by the Official Receiver as such. 

History and analogous law. — This is section 19 of the Art lU of 

1907* For analogous law, see ihe same heading under seclion 56 

Appoiotment of official receivers. -The appoiaimetit of ofiicial 
receivers is left entirely in the hands of the Local Government It 
may be advisable in some cases and in some circumstances to have 
officials to act as receivers in order that insolvency matters may be 
thoroughly investigated (i). 

Sub-section (2) ; vesting of properly in official receivers. --See 
commentary under section 56. 

Unless the court for special reasons otherwise directs, —Where 
there is an official receiver appointed for the local limits of the juris- 
diction of an insolvency court, he shall ordinarily be appointed a receive! 
or an interim receiver in all insolvency cases, All insolvencies should 
be kept within the control of the official receiver unless very excep- 
tional reasons, such as reasons connected with the personality of the 
receiver, are put forward to deprive him of that control The words 
‘otherwise directs’’ refer not only to the point of time when ihe appoint- 
ment of a receiver under section 56 is made but also to the period 
subsequent to the appointment. That is to say, the court may not only 
at the initial stage appoint a special receiver for valid reasons, but also it 
may, if good grounds are shown, remove the official receiver appointed 
originally at any time whatsoever (2). 

^ Distinction between an official receiver and an ordinary 
receiver.— Under section 80 of the Act certain powers of the court, 
specified in that section, can be delegated to an official receiver but not 
to an ordinary receiver. But by the fact that the ofiicial receiver 
may have powers of the insolvency court in certain matters, he does 


(1) Viceregal Council Proceedings to Act III of ISMII 

JA- Ke^eiver, Tanjore v, Nataraja Sastragal, 1% t C. 40 Mad» 

4sifo : A. I, K, 1923 IfaL SSb, 
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not become a civil court and an appeal would lie from his decisions to S. 
the insolvency court (1). 

Sub-section (4) ; official receiver’s remuneration.— The remunera- 
tion of an official rece.ver is fixed by the Local Government to be ^pa.d 
out of the fund prescribed under sub-section (3). For oth . 
commentary under section 56. . i_i ^ tu 

Secretary of State for India in Council is not 
acts of the official receiver.- It has been held by the ahabad High 
Court after an exhaustive discussion of the subject, that the Secretarj^ 
of State for Indil m Council is not liable on a contract made by the 
official receiver (2). inf 

58. Where no receiver is appointed, the Uonrt 
shall have all the rights of, and may 
Powers of Court ^^ercise all the powers conferred on, 
if no receiver ap- . ft-,, a A of 

pointed. a receiver under this Act. 

History.— This is section 23 of the Act III of 1907. 

Analogous law.- There is no similar pi ovision in the English or 
the Presidency-towns Insolvency Acts. Under S. 17, P-t. i. 
under S. 18, B. A., of 1914 (These are sections 
tion 28 (2), P. I. A., 1920. making provision for the making of 
of adjudication and the vesting of the insolvent s /Xcial 

of the insolvent divisible amongst his creditors vests n the official 

assignee and the trustee respectively. The 

somewhat different. It is provided therein that the whole of 

of the insolvent shall vest in the court or in a receiver as hereinafter 

provided. Section 56 contemplates cases where the receiver rnay b 

appointed even after the order of adjudication is ^ “ 

summary administration under section 74 clause 2 («), P^°P®r^^.^ 

the debter vests in the court as a receiver, Section ^ 

act to meet those cases where an order of adjudication divests th 

solvent and the property vests in the court because no receiver has 

beirappiro^^^^^^^^^^ to be appointed (3). hi many sections of 

thr AcK has been given that the receiver may exercise certain powers, 

without mentioning the court. They should be read with the sec ion in 

cases where no receiver has been appointed. 

Powers of the court under the section.— The court may exercise 
all the powers of a receiver. It can itself seize goods alleged to have 
belonged" to the insolvent and can release t^e same on an 
objection made by a stranger that they belonged to him (4). It can 
itself move for annulment of a transfer under section 53 ^ . . 

without mentioning the court. They should be read with the section m 
cases where no receiver has been appointed. 

(1) Beiirdsel & Po. «. ■^bdulgani, .87 Mad 1^ 0. 59.3; 

Chidambaram Chetty v. Nagappa Chettj', 16 I. ^ f 

(2) Earn Shankar v. Secretary of btate for India in YnaR au SQ • 

J. 842 ; Secretary of State a. Uhand Mai, A. 1. R. im AIL 89 . 160 

(I? Kalachand «. Jagannath, 54 Cai. 595 : 54 I. A. im i A. 1927 

P. 0. 108 : 101 1. 0. 442 ; Narasimulu «. Basava baukaram, A. I. R. Id® Maffi 

249 ;86l0.439;Haromohana. ^ 

Cal. 8© ; Gobiad Das o. Karam Siagh, 40 All. 197 . m l< U UM , wovma 

©.QopaLlS LC.826. 
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S* 59, Act (1). The court can sell the estate itself nr tbiouijh an ageiit 
appointed by it and the sale by the acjeni wiii be valid when 
subsequently ratified by the court {3). \\V shall >ee iiiulrr iviinn 59, 
clause (a), that the sale of the properly of tx ilebtnr h\ 
receiver stands on the footing of a private and tint ihc m )n inn 
of O. 21, C* P, C., do not, by virtue of section 5 id the .\('ri apph tii it, 
The question arises as to whether those provisimis applv whtu! the 
sale is conducted by the court in the absence at anv rennw-r appnriUHi 
under the Act, It has been held by the Nagpur Dnirl that, wluni 
the court exercises the functions of a receiver under the present section, 
It acts as a court and not in the character of a receiver. It Ins, 
therefore, held that where a court, acting under the proviHious 
of the Provincial Insolvency Act, re^sells the property of an insob 
vent owing to the failure of the auclion-purchaser to complete 
the deposit of the purchase money, and the price realised at the 
re-sale falls short of the price for which it was originally knocked down, 
the court has power to call on the defaulting auction purchaser to pay 
the amount of the difference and to recover such amount under 0. 21, 
r. 71, C. P. C. (3) It is submitted that if the principle underlying the 
Nagpore ruling is extended to its logical length, it is likely to lead to 
very serious results which were, it is submitted with respect, 
not contemplated by the legislature The object of getting the property 
vested in the court and not appointing a receiver is to shorten the 
insolvency proceedings. If the sale of the insolvent's property by the 
court is to be governed by 0 . 21 , C. P, C , that object will be defeated. 

Miscellaneous, — Where an order for costs is made against creditors 
and in favour of the insolvent, and at the time there is a receiver 
appointed of the insolvent's property, on the death of the receiver, if no 
other receiver is appointed, the insolvent's estate vests in the insolvency 
court, and the order for costs cannot be executed bythe insolvent or on 
his death peuding insolvency by his heirs as an agent or agents under sec- 
tion 59 (a) without the leave of the court on an application in that behalf, 
Mere leave to execute the order is not sufficient to entitle the heirs 
of the deceased insolvent to clothe them with title to execute the decree (4|. 

59 . Subject to the provisions of this Aot, the 
_ - ^receiver shall, with all convenient 

speed, realize the property of the 
debtor and distribute dividends 
among the creditors entitled thereto, and for that pur- 
pose may — 

(а) sell all or any part of the property of the 
insolvent ; 

(б) give receipts for any money received by him; 

(1) Sita Earn a Mst. Nathi Bai, A. I R. 1933 Hajj. 30"), R B. See also 

commentator under section 54A and the cases cited there. 

(2) Sankara Narain Pillai ®. Rajaniani, 47 Itfacl. 462 : S3 1 G. 196 .• A. 1. 
E- 1924 Mad. 550 ; also see A. L R, 1927 Mad- page 1 in this conneclioo. 

m Mmak Chand «. Ibrahim, 62 L 0. 307 : A. I. R. 1921 Wag. 25. 

(4) Ohhatrapat Singh Dugar v. Kharag Singh, A. t R» 1986 Oal. 621, 
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and maj^, by leave of the Oourt, do all or any of the S. 59. 
following things, namely : — 

(c) carry on the business of the insolvent so far 
as may be necessary for the beneficial 
winding up of the same ; 

(d) institute, defend or continue any suit or 
other legal proceeding relating to the pro- 
perty oi the insolvent ; 

(e) emply a pleader or other agent to take any 
proceedings or do any business which may 
be sanctioned by the Oourt ; 

(/') accept as the consideration for the sale of 
any property of the insolvent a sum of 
money payable at a future time subject to 

such stipulations as to security and other- 
wise as the Court thinks fit ; 

(ff) mortgage or pledge any part of the property 
of the insolvent for the purpose of raising 
money for the payment of his debts ; 

(h) refer any dispute to arbitration, and com- 
promise all debts, claims and liabilities, on 
such terms as may be agreed upon ; and 

(t) divide in its existing form amongst the cre- 
ditors, according to its estimated value any 
property which, from its peculiar nature or 
other special circumstances, cannot readily 
or advantageously be sold. * 

History .—The present section reproduces section 20 of the Act HI 
of 1907. 

Analogous law.—S. 68, Presidency-towns Insolvency Act, is 
almost the same as the present section, except that in clauses if) and 
the following expression “or fully paid shares, debentures or ^debenture 
stock in any limited company ’ occur between the words time and 
‘subject,* and that m clause (g), the words “are for the purpose^ of 
carrying on the business” occur in the end. The corresponding sections 
of the Bankruptcy Act of 1914, in which the powers of the trustee in 
bankruptcy are defined, are sections 55 and 56, In section 53, there 
ate given powers of the trustee which be can exercise without obtain- 
ing the leave of anybody. In section 56, are given those powers which 
the trustee may exercise with the permission of the committee of inspec- 
tion, Under the English Act, the trustee may exercise, besides the 
powers which a receiver under the Provincial Insolvency Act has, also 
some other powers described in clauses (3) to (5) of section 55. By 
section 56, it is also provided that the permission given for the pnr- 
pree of that section shall not be a geneipl permission, but shsdl 
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S. 59. only be a permission to do a particular thing or for which per- 

mission is sought in the specified case or cases.. 

Scope.— The section deals with the duties wd pfStter-- oi the 
receiver. His duties are described in a general wav bv pun idiiia that 
the receiver shall realise the property of the debtor witlt all con- 
venient speed and shall distribute dividends among tlie n editors. In 
order to effectually discharge the genera! duties ot uahs.itioii and 
distribution imposed upon him by the -\ct, he is givon the pnweis 
specified in clauses (a) to [i) of the section. The power ot .selling the 
property and giving receipts for any money received by him may lie 
exercised by the receiver in his own right and in his discretion with- 
out reference to the court or without any serious interference by it. 
The powers specified in clauses (c) to (?) may be exercised by leave 
of the court. These are powers of a responsible nature and their 
exercise is liable to affect the estate in a material manner f'he pro 
vision for obtaining the leave of the court is intended to make the con- 
trol of the court over the receiver in the administration of the estate moie 
effective and more watchful. 

Clause (a) ; power to sell.— The sale of the insolvent’s property by 
the receiver is a sale by the owner of the property and he may sell all or 
any part of the property of the insolvent in his discretion (I). ,\s an 
owner he may sell the property by public auction or by private contract 

(2), The sanction of the court is not necessary and it is doubtful whether 
an insolvency court should order directing the sale of an insolvent’s pro- 
perty, for the selling of the property lies within the discretion of the receiver 
under S. 20 ia), P. I. A., 1907 (3). Trustees are bound, like other ven- 
dors, to make good title, unless they expressly stipulate to sell with 
such title as they have got (4). If the trustees advertise for sale in the 
common way, it shall be presumed that they offered to give good title and 
that they should be bound as other persons (5), Their Lordships of the 
Privy Council have strongly deprecated sales by an official assignee of lands 
in possession of alienees from the insolvent as being part of the insolvent’s 
estate, on the ground that such sales are in substance, if not in lorm, no- 
thing more than the sa^es of the rights to litigate and that, assuming that 
they do not come with the prohibition in the Transfer of Property Act 
against a transfer of a mere right to sue, they are open to the same objec- 
tion (6). To the reasons above stated it may be added that, in the absence 
of a covenant for title, the property sold is likely to fetch a very low price 
thereby injuring the interests of the creditors. In ail cases where the title 
of the insolvent to the property is disputed, it is desirable that the question 
of title should be first decided by proper proceedings under the Act or by 
a regular suit before the property is sold. 

Where share certificates have been pledged with the bankrupt, and 
the pledger had disappeared, the trustee, on applying for direction, was 
directed to advertise that the shares would be sold unless redeemed within 


(1) Woonwalla & Co. v. N. 0. Maclood, IbUli, 3(1 Bom, ."il,’). 

(2) S. 55, B. A., 1914 ; Entazuddi Sheikh o. Ram Krisbiut, 111 I, ('. 745 : 
A. I. R. 1920 Oal. 935, 

(3) Arman Sardar «. Satkbira, .foint Stock (Jo., btd., 1. C. 273, 

(4) Donald v. Hanson, 12 Ves 277 ; White n. Poijftmbo, U Ves34{l, 

(5i m. Donald «. Hanson supra. 

, Aoha, luT I. C, 337 : ti Jaang. 29 ; 

A, I R. 1927 P. C. 2o3i 
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one month (1). Where the title of the insolTent to the property is not S. Sf , 
decided beforehand and the receiver purports to sell the right, title or inter- 
est of the insolvent, it is a question to be determined on the facts of each 
case as to what rights the receiver actuallv sold. Where the official receiver 
had power to sell not only the share of the adult insolvents but also had 
vested in him the power of these insolvents as fathers to sell their sons* 
interest in the property for the payment of antecedent debts, and where 
the recital in the deed was that the property belonging to all the members 
of the family was sold and there was no specific recital that the shares of 
the various persons were sold separately, it was held that the property 
purported to be sold and which actually vested in the official 
receiver would pass to the vendees and that that property included the 
shares of the sons (2), 

A sale by the receiver is not a sale by the court and the provisions of 
0 . 21, C. P. C., do not apply, by virtue of S. 5, P* I A., 1920, which makes 
the procedure given in the Civil Procedure Code applicable to insolvency 
proceedings (3). 

Settiog aside of the sale by the court. — Selling the property of the 
insolvent is an act of the receiver within the meaning of section 68 and an 
appeal lies to the court iirder that section* It can, in the exercise 
of its powers under section 68, set aside the sale, if a proper case is made 
out. Apart from that section, the district court has powers of supervision 
over the official receiver and can give him directions not to complete a 
contract of sale in exercise of such powers (4). The court will not 
interfere with the trustee’s discretion at the instance of the creditor, unless 
it is shown that the trustee is acting as no reasonable man would (5)- The 
court has no jurisdiction to set aside a sale held or made by the receiver 
in the absence of proof of fraud or collusion or material illegality or 
irregularity in conducting the sale or misconduct on his part, causing 
injury to the estate. The sale may of course be set aside, if the receiver 
acts beyond his authority or in excess of the powers conferred on him (6). 
Fraudulent misrepresentation by one of the creditors is not a ground for 


fl) lie Earrison and Ingram, 14 Mans 183 

f3) Hhaak ir Xarayaiui PilUi Raja 831. (k 191: 41 Mad. 4G2 : 
A. 1 . li 193 1 Mad. m 

(3) Munirilal, 30 All 8: 21 L (1. 7u2 : A. I. R. 1 H4 AIL 

212 (it was held that order 21, rule 58 was not applicable to inBoirency 
proceedings) : Chedalal v> Laehmaiiprasad, 39 All 20? : A. L R. 1917 All 74 : 
37 I. 0. 839, (order 2i, rule 86 does not apply) ; Futaauddi Sheikh iX 
Ramkrislma, 60 I. G. 745 : A. 1. R. 19^) Oal. 935 ; Mauag Tim 
Dum a Poka, 107 I C. .172: 5 Rang. 768: A. I li 1928 Rang. 60 
(order 21, rule 89 does not apply) ; Shakar Khan a Sarmukh Singh, A. I. R 
1932 bah. 320 ; 136 L 0. 267 (sale was not set aside though it was held in 
the receiver’s office and not on the spot) ; Husaini Mohd. Abcdi, 

74 I. d SJ2 : A L R. 1924 Oudli 294 ; Avnasbi Ghetty ix Muthu Karuppaii 
Ohettj, A. I li 1918 Mad. 136(1) : ^441.0. 883 (order 21, rule 90, does not 
apply) ; Ariff t\ Fatima Begum, 6 I. 0. 300 (confimation of the sale is not 
necessary.) 

(4) Avimshi (Jlietty m Muthu Karuppan Ghetty, A. 1918 Mad. 136(1); 
44 i G. ffio. 

(3) liloyd, 47 b. T. 64. 

(6) MaungTlm Diim cn Po ICa, 107 L C. 172; 5 Haag. 768: A I li 
1928 Bang. 60. 
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S, 59. setting aside a sale. The principle of eawat (iiijtrr nppLc'^ in cnch 
cases (1), A sale cannot be set aside on the grounti that if u is !ip1c! by 
the official receiver at his office and not on the -inf I rndei the 
Provincial Insolvency Act a receiver cannot sell the ninit*; lyrd pn'fpt^rty 
free from the mortgage, unless on the facts il ih ionnd that tne acd'em of 
the mortgagee was equivalent to an authonsaiion ni thi* room a to s^il on 
the mortgagee’s behalf (3). Opinion has been e\pri‘*Sf‘(i tint oi 

properly consisting of separate dwelling bouses sunultarn uu^h . m u salc% 
before the equities of a bona fide purchaser have been setthd, is puMUtiirial 
to the insolvent s estate (4). 

To whom the property may be sold.— Some {ursons arc uiL.-ipaci 
tated to purchase the bankrupt’s estate or the claims o4 the creditors 
thereon. Under the old law, the assignee, a rommis-sioner, a soiif itor and 
an auctioneer employed to sell in the bankruptcy were all held iiirnpable 
of purchasing ; and such a sale, unless it seemed beneficial to tl’c creditors, 
would be set aside, and the property be re-sold, iiiui such impruper 
purchaser would be charged with the loss, if any, on le-sale (.5) A sale 
to the bankrupt’s solicitor was held to be irregular and was set a.side 16). 
In another English case, a sale to a brother and alleged partner of the 
trustee was set aside (7) ; but in a subsequent case, a sale to a partner of a 
member of the committee of inspection on his private account was held not 
to infringe the rule (8). lo enable an assignee to bid, he must either have 
been first removed or have obtained the consent of the court ; and such 
leave of the court might, under very peculiar circumstances, be obtained ( 9 ). 
A mortgagee, by leave of the court, may bid at the sale of the mortgaged 
property (10) The sale of the bankrupt’s property may be to the bankrupt 
himself. In many cases a higher price may be obtained from him than a 
stranger would be willing to give (11), 

Sale of goodwill by the receiver. — Exception 1 to section 7 of the 
Indian Contract Act, which provides that the buyer can restrain the seller 
from interfering with the goodwill by soliciting former customers, does 
not apply to the sale of the goodwill of the insolvent’s business by the 
official assignee. The reason is that a sale by the official assignee or a 
receiver is, so far as the insolvent is concerned, a compulsory sale (12). 
The same principle appues where the business is bought from a trustee 
under a deed of arrangement (13). The principle of these decisions has, 


1926 MaAlO^O*^ Coundan o. Subramimia Cliettiar, 

S Sarmukh Singh. A. 1. fi. 1932 Uh. .H2i). 

n 1 A. I. E. 19.31 Eang. 6,37 : f (' m'i 

iltrff ® tku authorization by I ho mortgiigw* and 

that the sale was made free from the mortgage.) and 

(4j Virrana c. Venkataramaya, 98 I, 0. 100.5 : 

(5) Fxp. Lewis, 01. & J. 69. 

)!< Trustee^ «. Peard, 33 Oh. 1). 300. 

® .SeOallard,1897, 2 Q. B. a 
(9) Pooley w. Quilier, 2 DeO & J. 327 


97 1. 0. 781 : A. 1. |{. 


A. I. fi. 1927 Wad. 232. 


&p. Bennett, 10 fee. 381 


}fl< c. Mottram, 1881, 19 Ch. D. 855, 

(13) Owen & Son% Northampton Ltd., tu Moms, (Mi) i Ct. D. 56a 
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however, not been extended to the case of a sale by an executor (1). It is 
the court which can set aside a sale by the receiver. 1 he oincial receiver 
himself has no power to set aside a sale held by him (2). 

Clause 2 ; power to give receipts.— Receipts given by the receiver 
for moneys received effectually discharge the person paying the money 
from all liabilities. 

Leave of the court. — Powers mentioned in clauses (c) to it) are to 
be exorcised by the receiver with the leave of the court. The leave is, 
however, obtained by the receiver for his own protection and is not a 
condition precedent to the exercise of any of these powers. Nor want of 
leave is a defence to a suit by the receiver. Want of leave does not make 
the act done a nullity, though it may be liable to be set aside in appeal 
under section 68 on that ground. It is an administrative provision only 
(3). These cases have been followed in India and the same view has been 
adopted by the Indian Courts (4). 

Clause (c) ; carrying on the business of the insolvent. The clause 
permits the carrying on of the insolvent’s business by the receiver so far as 
it is necessary for the beneffcial winding up of the same. As to when it 
is beneficial for the estate depends upon the facts of each case. The 
generil rule is that a creditor cannot insist on its immediate sale “less he 
proves some damage which he has sustained (5) ; and conversely, the court 
would not interfere to prevent the assignee from selling unless there be 
proof that the sale would do irreparable injury to the bankrupt s estate 161. 
The business should not be carried on for any other purpose, that is to 
say! in the hope of making profit even though the majorUy of creditors 
Lftorise him to do so (7). A trustee carrymg on the bankrupt s business 
must keep a distinct account of the trading. A hereditary pnest, who 
ieSived Jlgrims coming to the temple of Jagannath, housed and fed them 
and look -d after their comfort and accompanied them to the temple, and 
for these services received from them payments in the nature of voluntary 
contributions, has been held not to carry on a business within the meaning 


S. 59. 


ft) B(>orn6 ih WirkcTi 1027,1 Gh.fiO/. ^ r 13 

(2) Amin.xsi fioundan v. Siihrammia (diottiar,, .17 <1. (j. <Hl . A. I. H- 

1926 Mad. RH). 5 W. R. 4S7 ; Looming ». L id y Murray, 1H79, 

tn -c Br^ Trustee, 1<U4, 2 K. B. 7(Jl; Oycle Maker’s 

« Teibhan 112 I. 0. 452 : A. I. R. 1929 H. 41, me of a 
(4) P^blianu ». I ■! L • , receiver without the sanction ot tiio court; 

oSnS™, If fi r nfii 

N«g 156 1 YTiIo W, « (S 'l, . umlir th« Com- 

haKaidm, 1 237 ‘ by the liciuidator without the leave 

fsr“rtw£etold to bo bMin, *». 

against the Uamdator m fg l! 0. TO^nd Tliiravenkataohariar 

iS''r “>■ ^ 

ioa, 1 M. D, & D. 238, r.. n.i 

(6) Exp. Emmanuel, II Oh. D, So* 
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S. 59. of the clause (I). An official receiver in conliiiiihif* to ! lire .m the 
premises in which the printing press of the insolrtmt i:* worked ach* under 
sections 59 (c) and must enter into the arrangement wHh trie h* ire ri tir* 
court (2). 

^ Clause (d) ; suit and legal proceedings hy and against the 
receiver. -“The clause authorises the receiver to carry on le.gal proceedings; 
which were started by the insolvent before his insolrency, t^r defend timse 
which were started against him before his insolvency, or institute new 
suits or initiate new legal proceedings after the insolvency. Tiie ri^ceiv r 
is the owner of the insolvency estate and the insolvent himself ceases 
to have any interest in the property. In respect of those causes 
of action which survive on insolvency and vest in ihe receiver 
the insolvent his no right t:> be in charge of or concliicl 
proceedings (3h In an Allahabad ruling it has been held that a 
suit by the insolvent for a declaration that a decree obtained by 
the defendant is vitiated by fraud and should be set a^^ide 
is maintainable even after the^insolvency on the groom! that the decree is 
the property of the decree-holder defendant and not of the insolvent** 
plaintiff (4)* The judgment might also be supported on the ground that 
the decree is only a money claim in which the receiver is not inierested 
till the person claiming under it seeks to prove it in Insolvency. The 
power conferred on the receiver is confined to cases, where Ihe suit 
relates to the property of the insolvent which has vested in him. A 
suit against an insolvent for debt or for damages for a breach of con- 
tract is not a suit of such a nature. The plaintiff is not entitled to 
join the official assignee as party to the suit ; and for the same reason 
the receiver is not entitled to defend the suit (5). The rule does not 
cause any^ prejudice to the estate of the insolvent because the decree 
does not bind it as such and the insolvency court has jurisdiction to 
inquire into the real nature of the debt at the time of proof. 

Procedure. —The procedure where the plaintiff or the defendant 
becomes insolvent is laid down m O. 22, rr. 8 and 10. The same rules apply 
to the case of appeal?. O. 22, r. 8, runs as follows : — 

‘(1) The insolvency of a plaintiff in any suit which the assignee 
or receiver might maintain for the benefit of his creditors, shall not 


fl) xAuaiid Malianti v Ganesii Maheshwar, 21 .L C. 909 : 40 (Jal. 078. 

(2) Bam Shankar a Secretary of State, 139 I C, 701 : 54 Ail. 879 : A, L 
E. 1932 AIL 575. 

. T ; yurreudra Nath «. I’ripura 

A. I. R. 1928 pal. 2 lo : 109 1.0. 282 (the proceedings were o« appeal 

iiled by the insolvent^ from an order refusing to net aside an expdrhf 
decree on an application put in before his insolvency); Ivissen UoimI d. 
Siiklai, ip27 pal 76 : 53 Cal. 844: 98 1 (1081; Tri bliovimdAS a 

Abdul Ally, 1914, 39 Bom. 568 : A. L li. 1915 Bom. 298 ; 281(3. 506; 

1933 Lah. 1008: 141 1 CJ. 778 (it was 
neia that an insolvent has no right to protest against the sale b? 
receiver of mortgaged property free from tlie mortgage) ; Siibbayyar A Brok 
^ Muniswami & ^ Sons, 98 I 0. 516 : 50 Mad. 151 : A. I li 1926 'MacL 11*33 ; 
pelafut Hossaxn Ajmal Hossain, 641 0.099: A. I li MM Pai 217 
(suit to recover deferred dower of daughter by the insolvent father). 

(4) Earn Nama v. B0hari,27 I 0. 876 : A, I. E. 1914 All 542. ^ 
fimiliR f 0‘^,a881, 7 Q. B. D. 413 s Miller e. Budh Siagb. 

k-S ‘ivP’ Obaudmall c. Bwee Suadery, 1893, 23 OnL 269,- 

E ‘ ^ ^ 618 : A, I b1 
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declines to S. 


cause the suit to abate, unless such assignee or receiver 

continue the suit or (unless for any specia reason 
directs) to give security for the costs thereof with 
Court may direct* 

( 9 ) Where the assignee or receiver neglects or refuses to c^^ 

SLti. =2. £2 it 

it ‘teSTe t 

in defending the same to he proved as a debt against the piamti 

estate** 

rr J U . r„lp it has been held that where, pending the 

L. • +L iumtiff is adiud'cated insolvent and consequ- 

hearing of the case, the piaintm is a 3 informed that the 

=„ll, h. is » 0 . preses, at the b«„.g and “'..fci., 

plaintiff has become insolvent, the cour , the 

assignee to state whether he intends ° ,„ould then 

official ass'gnce decides that he would security 

be necessary for the court to make ^ri °r Simflarly if the 

for the costs of the suit withm ^ , _-nea.I the same procedure 

appellant becomes insolvent pending jf^^however, the adjudication 

will apply, vfrfe 0 . 22, r. 11 . C P. 8 , 

is annulled, after the suit has assignee or receiver to give 

owing to the neglect or refusal of the assigne reverted to the 

security or to continue ^^®,f restore the suit ( 2 ). 
plaintiff, the ®ourt naay on the pla t ff , PP the property 


piaiDtiti, :r 5 fV.A ^Oit and the p: 

L22Strp,iS’" .A A .he sui. (3). 


that on the iasol- 


Security tor costs. -Under upon the officia, 

vency of the plaintiff tt'® ^ s^m^^ d ^ Eiland, however, it has 
assignee to furnish security , . brings an action for the 

been held that a trustee m Jd ^ to give security for costs, 

beneat of the estate, will not ^ f (4), that bank- 

even though he IS in If ®]!®'’J the plaintiff to give 

ruptcy is not, as f f ! gjog giects to g« on with a pending 

security for costs (5 . K where a trustee adopted 

h"wL ie/2 p« the =»t, of on M.riocnto,, appo.l Pt- 

sdiit^d by tb6 boiukrupt (6)» 

l„,.lv.»c, of d.(.»dt..t-Orf.r 22. rule 10 (1), ™no - « J - 

•■In othoroasoBofnn nssignmont, oteation or dovotalton 

interest during the pendency of a suit, 


creation or 

the suit may, by leave of the 


I T T> 1097 Hfil 26 I Ci\L 844 s 9B 

( 1 ) Kissen Uopal v. buklal, A. I. R. 19 -^^ 

I 0 *181 

■ .1 Ch, 

( 4 ) Dausloii ©* Ashton, L. He * 

“■®^ 5 )RU«aor..Bo™, 16 Q. B. D. 54S ■, Col .. 21Q.B.B. 

(6) Abdul Rahmoii t>- Show WaUaM & do-. 93 I- 0. 020 i A. I. E. 19 5 
M»a. 7^. 


59. 
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S» 59, Court, be coatinued by or a|ainsl the person to or up in %\hyn surli 
interest has come or devolved/' 

The rule has been held to apply to the le\oluinn ii f !)v 

reason of an order of adjudication (I). 

Here again, just as where the insolreni wis i phi n 0 t! m 
action, if the trustee elects to defend the suit lie niuu 1 1 ru ttie 
whole of it. By electing to defend the suit he put" hmt ht in the 
place of the insolvent as regards the suit, iiul he < mint uhp put ui 
the suit and reject the rest (2). 

Receiver's liability for costs.—The receiver can be inidt^ pmun- 
ally liable for the payment of costs incurred by the other side in the 
suit or proceedings* It is m the discretion of the conn, which ihvules 
the ^ case, to direct the receiver to pay the costs persnuOy* If ilic 
action is by the insolvent and the official assignee r 'Btinues the acuoii, 
knowing that the action is wholly unsustainable, and if, in the eomlnrt 
of the action, he is guilty of any misconduct, mdiicli a prude in mail 
would not be a party to, then it would be open to tne court to direrl 
the official assignee to pay the costs of the suit personally. But, where 
there is a bona fide dispute and where the facts are siicli that it 
would not be easy to decide, whether the bankrupt has a good case 
or not, the official assignee, if he acts bona fide, shall not be* made 

to pay costs personally, 0 , out of his pocket; but he h entitled to 

have an order made to pay his costs out of the estate (3\ The receiver 
is an ordinary litigant and like any other litigant he can be ordered to 
pay costs of any action taken or defended by him (4). Ordinarily tha 
order for costs should not be directed to be limited to the assets m 

the hands of the receiver. If the assets in his hands are insufficient to 

pay all the costs, he must bear them personally* In such a case he 
should have protected himself by obtaining an indemnity from the 
parties m whose interest the motion was brought before he started 
proceedings (5). The same rules apply where the receiver unsuccessfully 
resists an action or application (6). A simple order for costs against the 


U) i^inmtlialu v, Bhashyam, 19U2, Mad. 4;Ud, 41d ; bimuyydi Hiu% 
fiyar, 1927, 53 MaA. 161 : 98 L 0. 516 ; A. L I?, 1926 M ul 
Ja'kannath, 54 I. A. 190 : 54 Gal 595:101 LG. 412: 
A. L R, 1927 P. G. 108. 

(2) Borneman v. Wilson, 1885, 28»Ch.*D. 53. 

r ^ Rahman a Shaw Wallace t% Go., A. I. IL 1925 Mad. 73d : 92 

1. U* o20. 


• 2 K. B. mi ; & C’o., 

® ’ -rames {?avi<4 & Turner, IHR'i, 7 ISajii, 

484 ; Augerstein, (1874) L. R. y Oli. App. 479 (uppliraiion) ; TiHs p. 

to i on tame, (1880) 6 App. Cas. 482 (plajntifF); B.ilakn'shna Jfenon ». Maiiakkal 
Kma, (1929) o2 Mad. .jb8 :^ L £ 1920 i^fad. lo.l (plaintiil') ; 

Watson \HoMay (1882) 20 Gh. D. 780 ; Bo Mackonstie, riHO!); 2 q, U, 50f 
Me Bryant, (1®) 6 Morr. 262. 

L R. 9 Oh. App. 479; Ro Snresh Clmader 

W ^ Arthur 

Sa, Sor ^ Mackenaie 1899, 2 Q B. 556 ; Rc Bryant, 

Wn,. ^810, 2 K. B. 697 ; Be Cfaley, 1890, 7 

IWA If J® ! A Abdul Miiman Sahib and Co., 
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receiver’s LIABII-lTY FOR COSTS. 


S 59. 


official receiver hae the osoal ■neaoine of *“>■ a” “f," of pefso™ ifSle 

HFk, 

Sdib rf^U, S f’tfo 

Calcutta Hiel. Co“'‘'cO'“ 'f for costs (2). 

the oflicial assignee in rests in an ordinary action and one 

The distinction between an J°2^‘“ecogSd by the Allahabad 

made m insolvency proceed! g absence of anything 

High Court in a case '’'t^^^jVrrLovered from the assets of the insolvent, 
to show that the costs should b , Where, however, the 

the receiver was personally liab , imposed upon him by the 

official assignee is discharging ^ ^ 7 his costs (4). It does not, how- 

Act. there is no power to order P^J. Where he has 

ever, mean that '^f^hiUed to 

obtained the eave of the court, he IS enbtle^^^ 

^e/orreXkigonm^^^^^ 

5lTnst?ostT(6)°”'sLh anlppHcation can be made even after the suit (7). 

The official receiver will be heTs^dmply made a°party 

suit only if he is a real contesting party \) , . himself to the order 

str.c^S;c = .o an, 

party (9). indemnity for his costs from a person, in 

The receiver may also Not only that but also it is the duty 

whose interests the motion is ma ^ • ordinary course where indemnity 

of the official receive^olaunc a alienation or a payment 

for costs IS given. When a official receiver’s duty to give notice 

as being in fraud of «ed.tors. it is “ allegatioL The official 

to such a creditor and ask hirn ^^^^^^ benefit of creditors and place 

receiver should represent the e ^ ^^d help a creditor, on his giving 

before the court the result of his 

an indemnity for costs, even to appeal against me u _ __ 

(1) Balalmslma Menon r. Manikklal Uiuu, A. I. R. 1929 Had. lOo: 52 

Mad. 2(13 ; 114 I. C. 825. ^ jg Cal. 337 : 51 1.0.654; 

(2) In i-e Suresheandar ‘i a-jc . (j2 t (1. 620. 

In re Abdul Rahiman hahib, A. ^ 54 All'^444 : 137 I- C, 70 : A. I. R. 

(3) Lachlimandas v. Lakshmi Narain, o4 AU. 'tw . mi 

1932 M. ri(' b' mi 

U lie John Tvveedle & Am; 479 

(6) Mxparte Augestoiii, 1B74_L. R. J th. App.4t . 

%?sf. bSKw® ffiSiKSk'i sLl, U»8) 2 01.. 

Balkrislma Menon ii. Manikklal Uma, A. X. R. IJ20 Mad. lUO . 

(ilf Stha Narayan Aiyara Rama Subba Aiyar, 79 1. C. 39S t 47 Mad. 
878 : A. I. H. 1824 Mad. 345. 
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S. 59. 


Where an appeal is preferred by the insolvent aRain^t an ord^r of 
adjudication the coart mav, besides awardinc; costs to the respondents 
(petitioning creditors), award to the oiScial assignee nr the receiver the 
costs which he has incurred in appearing m the appe il .imi m sup,)( rting the 
creditors (1). Where a person who was adjudicated niNohent In ' the 
High Court of Calcutta applied to set aside the ouier of adindu ation and 
the application was allowed with costs, it was held that a .suit would he to 
recover such costs (2). Where the adjudication is ammlied mvinp to a 
composition made by the debtor with the creditors, ihe cosl'^ nt the official 
receiver should be recovered out of the estate of the insolvent (3). Costs 
ordered to be paid by a petitioning creditor to a debtor, when an adjudica- 
tion id bankruptcy is set aside, cannot be set off to the prejudice of the 
solicitor s lien against the debts due to the petitioning creditor (4). 

No leave necessary to sue the receiver.— No leave is necessary to 
sue the receiver in respect of a claim made by a third person to a property 
claimed by him as belonging to the estate of the insolvent (5). A receiver 
under the Provincial Insolvency Act is exactly in the same poMtion as 
the trustee m the bankruptcy. The whole of the property of the insolvent 
vests in him and he remains the owner thereof until he is discharged ; 
and in this respect there is a difference between the appointment of such 
a receiver and one appointed m an action (bj. In a Lahore ruling it has 
been held that no suit is maintainable against the receiver of an insolvent’s 
estate, except with leave of the court that had appointed the receiver, but 
such leave is not a condition precedent to the institution of the suit 
against him (7). The Lahore ruling, it is submitted with respect is 
erroneous. The same High Court has also held that where a receiver 
appointed under the Provincial Insolvency has already sold the property in 
dispute to another, previous to the date of the suit by plaintiff, the receiver 
IS not a necessary party to the suit and the suit can proceed without the 
permission of the insolvency court, notwithstanding that the receiver is 
mentioned as one or the defendants (8). This ruling too does not appear 
to be good law so far as it assumes that leave of the insolvency court 
is necessary. 


n T> I®’ C. P. C., 1908.- It is provided by S. 80. 

u. ,r* c,, mat before ai?^ ofacer can be sued in respect of any act pittportisil 
to be done by such public officer in his official capacity, a noticej as 
prescribed therein, shall be given to him. It has been held that the official 
assignee or the receiver is a public officer within the meaning of S 80 
other things being equal, he is entitled to a notice 


Bom. 


tlj In the matter of Maroon Mahomed, ( 18 ^ 0 ) 14 Bom. IHli 

(2) Annoda Prasad Banerji o. Nobo JCisIioro Roy, (190t>) 33 (JaL56(t, 


® Arjandas «. Pasal 110 1. C.Sfto : A. I. R, 1929 Lak H9. 

51? Ahmed, 65 Bom. 377 : 128 T. C. 21 : A. 1. R. 


1930 


(5) Ainritaial a. Naraiu Cliandra, A. I R 191 9 CM 7 W) . an t ma 

im 2 Pai 724? 77 L G. A.' iV 

19^Pat.||9; llaharana Kuwmr n. Bavid, (1924) 46 All. 16: 77 L G. W 5 

A# 1 . It* Idii: All. 40 , Eamalinga Chetty Anateoharya^ (1918) 18 I, C- 7S2, 

(6) Auiritlal Ghosh «. Raraia Chandra Chakravarti supra. 

Uh. -Sam, 41 I. 0, 802 : A, I R. 1017 

(8) Kwdan Lai «. Shadi Ram, 41 1. C. 809 : A, I. B, i&i? iah. ago. 
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tioder that section ( 1 ). No notice is necessary if the suit is not in respect g, 59, 
of any act purporting to be done by the assignee or receiver in his official 
capacity. Thus it has been held that no notice is necessary where the 
suit IS by a secured creditor and the receiver is impleaded as a defendant, 
as a person in whom the equity of redemption is vested (2), 

Notice under Order 21, rule 22, C. P. C., 1908 and Order 21, 
rule 6. — i'he official assignee is a legal representative of the insolvent in 
respect of the ios^ilvent’s property vested in him within the meaning of 
Order 2i, role 22, C. P. C. A sale, therefore, of the insolvent’s property 
in execution of a money decree against him without notice to 

the official assignee as required by Order 21, rule 22, is void and 

confers no title on the auction-purchaser (3). Where, in execution 

of a decree against father, the son’s share was sought to be sold 

after the Insolvency of the father and the receiver was ordered by the court 
to be made a party to the execution proceedings, it was held that he was 
entitled to notice under Order 21, rule 66, C. P, C. (4). 

Receiver’s right to sue in forma pauperis.— Under Order 23, rules 
1 and 3, there appears to be a conflict of opinion as to whether the receiver 
of an insolvent’s estate, which is unable to pay court-fee, can sue in forma 
pauperis on behalf of the estate. It has been held by the Rangoon High 
Court, relying on a Bombay Ruling (5), that the word ‘ person’ in Order 
33 means a natural person, i e, a human being and does not include a 
juridical person such as a receiver, and that, therefore, a receiver cannot 
be allowed to sue as a pauper, where the receiver himself is possessed of 
sufficient funds to carry on the suit, though the estate of which be is the 
receiver may not be sufficient for that purpose (6). The contrary appears 
to have been held in the undermentioned cases (7). 

Receiver’s moral duly in conducting suits, — In deciding what is 
the duty of the official receiver with regard to a contested action, in which 
he is concerned as a trustee, the court must consider not merely whether 
he has a cause of action or right or defence or ^ an answer which would 
prevail at law or in equity as between ordinary litigants, but also what in 
point of honesty the trustee ought to do in respect of the facts of the case 
(8), Following this principle it has been held by the Rangoon High Court 


(IJ Joimih Haji Alli Kemp, (WU)) 2n Him. HUJ ; Dabiha (lovind, 
A. L K. niSO Bom. TO: 4i Ih.m. biFi : 58 T. U 41 1 ; Maluviami KTunvar 

Davlii 4« AIL 18: 77 L (157 : A. L H. 1924 All. 48 ; Miirari La! r* David, 

47 AIL 291 : B4 t il 739 : A. L R. 1925 All. 241 ( 2 ). t r. .00 

(2j Bkipper & Ltd. a HAivid, (1928j 4H All. 821 : JJ L 138: 

A. LIL 1927 AIL 132: Kashi Bai n. (Intimi Lai, A. L IL 1939 Bom. 11 ; 
122 I a 857. 

fS) Raglniiiatii p. Siiodardas, A. L R. 1914 IL L. 129 : 42 (JaL 72 ; 24 

(4) Rama Sliesha lyar a. Bamauuja Achariur, A. I, B. 1935 Mad# 459# 

(5) Maniiji Rajiiji n. Khaudoo Baloo, (1912) 30 Bom. 279 : 11 L 0. 724. 
((ij H. M. Mitm u. (Jorporation of the Royal lixclmiige of Assurance, 

iL L R. 1930 Rang. 259 : 12(5 1. 0. 650. ^ ^ ^ 

(7) Moliaiiiect Jiaki e. Municipal Board of Mafnpur, A. I* II. wlo AIL 
177 (1) 47 I. 0. 557 ;Sivagami Ammal y. Cropalaswami Odayar, A. L R. 1925 
Marl. 765 : 87 I. H 372 ; 8. M. ilabia Khatun n. Sheikh Satkari, 100 I. G. 
984: A. L B. 1937 OiilBOD ; Perumal Koundan e, Tirumalrayapuram, Dhana 
sekbam, 41 Mad. 624 : 45 L 0. 164 : A. I. R. 1918 Mad. 361 

(8) In re Tkellussan, 1919, 2 liJ B# 735. 
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S. 59. that where a certain company alone, and not the pnR'<'p^«Pc! a moral 

or equitable claim to a certain sum, which reprasoateci imney that had 
been entrusted by the company to the msolrait ti he ripplietl hy hint iot a 
specific purpose as their agent, and the msolrent hul ii ) heneiitoril interest m 
the sum except to the extent of his the oflic’o] ivsiijm^e \\ 

justified in refusing to intervene (i). 

The oflicial receiver as an official of the court is bound to hnnr to the 
notice of the district cciirt, before which an appeal he order 

refusing to confirm the sale of an insolvent s property mav fje pending, the 
facts that are likely to affect its decision, lie should also represent the 
insolvent’s estate in the appeal (2). 

Clause (e) ; employment of pleader or ageot The siih-ciiiHc 
authorises the receiver, with the leave of the court, to emp!o\ a pleacler or an 
agent for the purpose of taking any legal proceedings or ! »r doing any 
business sanctioned by the court. The pleader or solicitor employed 
should be independent of and having no connection with the committee of 
inspection, ^ Thus where one of the members of the comoiitiee. of inspection 
was managing clerk to a firm of solicitors, the appointment of the firm as 
solicitors to the trustee was held improper and set aside The 

committee of inspection or, where there is none, the Board of Trade, in 
England, may limit the amount of costs which may be incurred (4), A 
solicitor of a trustee is entitled to a lien on the documents in the trustee’s 
possession for work done by him as a solicitor to such truhtee (5 b 

Clause (f) ; sale on credit. — Under clause (a), the receiver himself 
may sell all or any part of the property of the insolvent for cash money on 
his authority. Under clause (/), he can make the sale on credit with the 
permission of the court and subject to the conditions imposed by the 
court as to security or otherwise. The purchaser of property belonging 
to an insolvent cannot, however, impugn the sale on the ground that the 
receiver who sold the property entered into an arrangement with him 
for deferred payment of the purchase money without the leave 
of the court (6), 

„ Under the Presidency-towns Insolvency Act, the receiver may accept, 
as consideration^ for any^ sale, fully paid up shares, debentures or 
debenture stocks in afihy limited company, besides money. 

Sub-clause (g)- — Under the clause the receiver can mortgage or 
pledge any part of the property of the insolvent for the purpose of raising 
money for the payment of his debts, with the permission of the court 
In a Lahore epe, a mortgage by a person, who was not in fact the 
receiver appointed by a proper order, effected with the written permission 
of the court, was upheld. The facts were :-*** 

4 ? tiy an insolvency court to find ways and mmm to 

pay off the debts of the creditors. R reported to the court that tha 
creditors could only be paid off if permission was given to him to 
^mortgage one4alf of the property belonging to the deceased insolvent 


41k* A* jW 


1931 Ran? %r|) ^ 665 ; 131 1 C. 604 : 

Mad.?47^“’'^ Oliandro Eao a. Ourraju, 76 10.977: A. I. B. 1834 

|®^al5ard,1896,lQ. B. 68. 

1 Q. B. 879. 
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The court granted the the S belonging 

authorised R to effect a mortgagee on this mortgage, 

to the insolvent. Sound that Rs action in mortgaging 

the mortgage was cha etiged on ttie 

the property was mvaiia* j-hp e^ts^te 

f \ nrder of adjudication was passed the estace 

(j) that as soon as r ^as merely acting as an agent of 

of the insolvent vested m the court and tc _ 

the court in effecting the raortg g > iustified in 

should not be treated as nullity ^ ^ iT^riAr the former 

Cau.. , IW , 4 a sab. 

The sub-clause does not conjirol^or^a^^^ _^e ^ o capacity (5). 

csmptomise actions which h conferred by this clause, the 

Having regard to the power yj; P acceptance of the compro- 

ciurt will not generally “1'^® r pa^ty objecting to the compromise 

„is. 0 brS«Sn.d (6). If a m.jori.y of 

tositUfy thecourtthilitou dt nm ^ general rule, 

creditors are opposed to a ^ompr . t however, in special cases, 

refuse leave to compromise (7). The cou^may^.^^_ 

give directions or expressly authori. bankruptcy received 

authorised a comoany (8) In another case an arrange- 

fuUy paid up s^f^Vms^tei undt an English bankruptcy and .the assignee 

aa a™.aa-a. ba.wean 

on of an action by ^^“oStors were to carry on an action filed 

The arrangement was that the own risk and expense, 

by the bankrupt before his ad)udc^t_^^ otherwise 

would teve^donr It was held that such an arrangement «”_* 


5riau 


, A ‘Ain 10‘^4 Till*. Bi7 i 152 L (h bdS. 

fl) Shaliabucldin a ^|®4,ff«’Aiish'«.'Woo(l, S) B. dS <5. 

(2) Bocl 0. flernnS. » >« ’ ‘'p', 

{3} Hemsworth «• B”™’ ^4- 1 ^59 . i(,9 E. R. 24.5 v. 

.fj®; 1 <)3 ill iSii wi‘k«. iar.b, 18 c. a 05 i : ■* l. j. «. a 


(5) I.»mi»l! V. My ““'rf “• 

(8) Se MaoEadyo, ^ "Ti^q . g g @75 

r.“r&£, 
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privatb kxamination. 


S SQA. travene the law against champerty and maintenance, and il.at aa 

agreement is permitted by the bankruptcy laws. In a Madia c.tiA'’ i 
somewhat similar question arose, An official assignee iiitun ileii 1 ) pmi i 
bis willingness to continue a suit instituted b- the insolvent tnil u.u 

directed to furnish security for costs. Being uuablu to rai -e tin’ in ine-, 
mthe usual way he placed before the court a scheme iur ds 'ipnnw.l 
where certain creditors, who had agreed to advance the -nntiey on 
condition that their debts be paid prior to those of other crodunrs in case :inv 
amount be recovered by the suit, were to be given such prinntv^ over tl'.f 
others. The scheme was not sanctioned on the ground that the oiticial assig- 
nee, in the administration of the insolvent estate, can on no account prefer 
one creditor to another; and that it was opposed to the hankniptrv law which 
is to treat all creditors alike and the official assignee cannot contravene 
this rule, much less that the court should aid him to do so U was al'-n 
held that the agreement under the scheme being inconsistent wuth fi e 
policy of the Insolvency Act would be unlawful under S. d3, Contract 
Act (1). This case is adversely criticised in Mulla’s Law of Insolvency on 
page 485 It is submitted that there can be no hard and fast rnle in 
regard to the validity of an arrangement which should or should not be 
sanctioned by the court. In every case the benefit to the in-olveut's 
estate and thereby to the general body of creditors should be considered, 
and a compromise may be sanctioned, even if, as a part of the arrange 
ment, some of the creditors may have to be paid more than they would have 
otherwise got. 

Clause (i).— The clause provides for those rare cases where the 
property of the insolvent is of a peculiar nature or, for any other special 
circumstances, it cannot readily or advantageously be sold. There is no 
reported decision on this clause under the English or the Indian Acts. 

59A. (1) The Court, if .specially empowered in 
this behalf by an order of the Local 
Power to require Grovernment, or any officer ol the 
information Court SO empowered by a like order, 

pgjty^ may, on the application of the re- 

.ceiyer or any creditor who has proved 
his debt, at any time after an order of adjudication has 
been made, summon before it in the prescribed manner 
any person known or suspected to have in his po.sse.ssion 
any property belonging to the insolvent, or .supposed 
to be indebted to the insolvent, or any per, son whom 
the Court or such officer, as the case may be, may deem 
capable of giving information respecting the insolvent 
or his dealings or property, and the Court or such officer 
may require any such person to produce any documents 
in his custody or power relating to the imsolvent or to 
his dealings or property. 

(2) If any penson so summoned, after having been 
tendered a reasonable sum, refuses to come before the 

Parshotimias & Bros,, A. t 1^. L>J) JIvi .‘CS s 
llo L ' I 
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Court or such officer dt r.he time appoiiitedj or refuses S. 59A« 
to produce any such cloouDienfe, liavhi^ no lawful iiiipedi- 
iiKMifc made known to and allowed by the Court or such 
offieor, the Court or such officer may, by warraiifc^ cause 
htiii !o be appreheiichnl and brought up for exaniiua-* 
tioii. 

('1) The Court or such officer may examine any 
per-^on so brought before it or him conoerning the iiisol- 
venij his dealings or propertv, and such person may be 
represented by a legal practitioner. 

History*.— The section was added by section 4 of the Act 39 of 1926. 

It gives effect to the recommendation of the Civil Justice Committee made 
in 1920* They reported in the following terms : — 

has been pressed upon us that the private examination section, 
viz, S. 38 of Presidency-towns Insolvency Act, should be made appli* 
cable to the rnofussil, not that there is not already ample power under the 
Provincial Act to examine the debtor, but in order that a receiver may 
be able to examine a third party and thus to obtain, in a comparatively 
inexpensive manner, reliable information as to the debtor s conduct and 
affairs. The ordinary course in England and in Presidency-towns is for 
the receiver to obtain, under the section, evidence as to the dealings bet- 
ween the insolvent and a third party. He would, as a rule, be careful 
to utilise his powers tinder the section before launching a motion to set 
aside a fraudulent preference or to recover property. In the like manner, 
he would use the section, if necessary, to enable him to deal with 
doubtful proofs of debt In the absence of such powers it is only to be 
expected that the setting aside of past transactions, under special princi- 
ples of insolvency law, will be regarded, whether by a creditor or by a 

receiver, as a hazardous expenditure of time and money The power 

of examining the third persan, however, is very valuable. It is discre- 
tionary on the part of the court to grant the application for examination 
and it is discretionary in the court to allow, or to disallow, any particular 
questions. We suggest that, when the insolvency law is next amended, 
powers analogous to those of section 36 of the Presidency-towns Insolvency 
Act might be given, subject to the option of the Local Government to 
bring them into force for particular courts (1)/* 

The addition of the above section has been made in pursuance of 
the above recommendation (2)* The legislature has, however, in enact- 
ing the present section not gone as far as the Civil Justice Committee 
wanted it to do. The section simply reproduces the first three sub-sections 
of S. 36i P.-t, L A., and not the remaining sub sections^ We shall examine 
the whole question under the next heading- 

Analogous Law.~S* 25, B, A, of 1914, runs as follows 

The court may, on the application of the official receiver or 
trustee, at any time after the receiving order has been made against a 


fl) Civil Justice Omnmittsoe report, page 232, para. 15. 

{2} Statement of Obieots and Reasons, Gazette of India, part 5, pp. L36- 
dated 21st August, 1916, See also QuislmAli d. Imp, 48 All 406 : 64 
id 37 j A. I E. 1921 All 87; Joy Olmdra Das e Mohamed Amir, 44 
t G\ 143 ; A. L. B. 1918 Oal. 147- 
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S. 54A. debtor, summon before it the debtor or his wife, or any pereoii known or 
suspected to have in his possession any of the estate or eflecis bel nigin^ 

« to the debtor, or supposed to be indebted to the debtor, or any per^^ort whcv^ 

the court may deem capable of giving information respecting the 
his dealings or property, and the court may require any siirh pei'-on to 
produce any document^ m his custody or power lelatmg to the debtor, Ins 
dealings or property. 

(2) If any person so summoned, after having been tendered a reason- 
able sum, refuses to come before the court at the time appointed, or 

to produce -any such document, having no lawful impediment made known 
to the court at the time of its sitting and allowed hv it, the court may, 
by warrants cause him to be apprehended and brought up for examination. 

(3) The court may examine on oath, either by woid of mouth or It\ 
written interrogatories, any person so brought before it concerning the 
debtor, his dealings, or property. 

(4) If any person on examination before the court admits that he is 
indebted to the debtor, the court may, on the application of the official 
receiver or trustee, order him to pay to the receiver or trustee, at such 
time and in such manner as to the court seems expedient, the amount 
admitted, or any part thereof, either in full discharge of the whole amount 
in question or not, as the court thinks fit, with or without costs of the 
examination. 

(5) If any person on examination before the court admits that he 
has in his possession any property belonging to the debtor, the court may, on 
the application of the official receiver or trustee, order him to deliver to the 
official receiver or trustee such property or any part thereof, at such time, 
and m such manner, and on such terms, as to the court may seem just 

(6) The court may, if il thinks fit, order that any person who if m 
England would be liable to be brought before it under this section should 
be examined in Scotland or Ireland, or m any other place out of 
England.” 

The section above quoted was substituted for section 27 of the 
Act of 1883, which in iUB main terms was based on sections 96, 97, 98 
and 75 of the Act of 1869. The Indian Acts are based on the Act of 1883. 
S* 105, B. A. of 1914, which corresponds to section 72 of the Act of 1869, 
defines the general powers of the bankruptcy court, just as S. 4, P. L A., 
1920, and S. 7, P*t. I. A., 1909, define the same in the Indian Acts. In 
England section 105 is to be read subject to the other provisions of that 
Act and it was held there that the insolvency court had no jurisdiction to 
order a debtor of the insolvent to pay the debt to the receiver or to order 
any person in possession of any property belonging to the insolvent to 
deliver possession thereof to the receiver, unless such person admitted 
his liability under section 25 of the Act. And in England the insolvency 
court has consistently refused to excercise jurisdiction in matters not 
arising out of ^ the bankruptcy. Section 7, Presidency-towns Insolvency 
Act, is almost identical with the corresponding section 102 (I) of the Act 
of 1883, which has now been substituted by section 105, B, A., 1914* S. Sf, 
P-t. I A , was also amended in 1927. Before the amendment the mutt 
had the power, under sub-sections (4) and (5) of that section, if it was 
ptified on the examination of any such person that he was indebted to the 
Insolvent, to order ^ him to pay to the official assignee the amount due to th# 
insOlvoit, and, if it was satisfied on the examination of any such 
that he had in his possession any propetty belcmginf tb the 
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order Mm to deliver the property to the official assignee* The question 
arose in several cases as to the precise power of the court under that section. 
It was held in a large majority of cases that, if the person denied liability, 
no order could be made under the section, but in a few other cases, the 
court proceeded to examine other witnesses also and to adjudicate on the 
claim* Similarly S. 7, P**t. L A„ 1909, was interpreted by the Madras 
Ifigh^Coiirt as giving the insolvency court jurisdiction to decide disputed 
questions of title on a garnishee summons against third persons (1). The 
view of the Madras High Court on S. 7, P-t. L A., and the wide interpre- 
tation which was put on the powers of the court under S. 36, P-t. 1. A., 
led to the amendment of section 7 as well as section 36 of the Presidency- 
towns Insolvency Act by the Act of 1927. The legislature brought 
section 36 into line with section 25, B. A , of 1914, so that now, after the 
amendment, the insolvency court has no jurisdiction to make an order 
against a debtor or a person in possession of the insolvent's property unless 
the liability is admitted (2). At the same time a proviso was added to 
section 7, It is : ‘‘Provided that, unless all the parties otherwise agree, 
the powers hereby given shall, for the purpose of deciding any question 
under section 3^ be excercised only in the manner and to the extent 
provided in that section.” The joint effect of the amendments of section 36 
and section 7 by the Presidency-towns Insolvency (Amendment) Act, 1927, 
is that, under the Presidency-towns Insolvency Act, the powers of the 
insolvency court have become very limited. The bearing of the history of the 
law under the Presidency* towns Insolvency Act on the interpretation of 
the Provincial Insolvency Act is this. S. 4, P. 1. A., is identical with 
S. 7, P-t L A., as it stood before the amendment ; and sub-sections (4) 
and (5) of section 36, as they stood before the amendment, were not reproduc- 
ed by the legislature in 1926, while enacting the present section, 
S* 4, P* P A., has been interpreted by the courts in a very wide sense 
and in numerous cases the court has assumed power to decide 
disputed questions of title against third persons. If the omission of provi- 
sions, similar to sub-sections (4) and (5) of S. 36, P-t, I. A., as it stood 
before the amendment, from the Provincial Insolvency Act was deliberate, 
it is an indication that the legislature intended that the insolvency courts 
are not to exercise those powers, those mentioned in sub-sections (4) 
and (5) of S, 36, P-t* L A., before the amendment. But the legislature 
appears to have overlooked the view of the High Courts in regard to 
section 4. There can be no doubt that the Madras view, which it took in 
regard to S. 7, P-t* I A., as it stood before the amendment, will be taken 
ill regard to S, 4, P* L A., and it has in fact been taken in many cases. 
What the Provincial Insolvency Court cannot do under section 59A, 
can, it is presumed, be done by proceedings under section 4. The conflict 
of opinion which existed on S. 7, P-t. I. A., before 1927, still exists on 
S. 4, P* I A , 1920, and the way which the legislature has adopted in 
enacting section 59A, will, it is submitted, be not taken as conclusive 
proof for saying that section 4 is now to be interpreted as if there was a 


(1) See Doriappa lyar v, Oiliciai Assignee, (1922) 42 M. L, J. 141 : 65 
L C, 244 : A. I. E. 1921 I^Iad, 456 ; Abdul Khadar n. The Official Assignee of 
Madras, (1917) 40 Mad. BIO : 36 L 0, 624 ; A. I R. 1917 Mad, 832, 

(2) Bee, however. Mrs. Evelyn Popali Official Asaif nee of Madras, 
A* I R* 1937 Mad. 775, where it has been held that the cxanxination of a 
person in possession of property, the ownership of which is in dispute, does 
not bar proceedings under B, 7, P4. T A, 


u 59A. 
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POWSR OF 'EXAMINATION DISCRKTIONAIvY 


S. 59A. proviso similar to that of S 7, P-t I A , added to it The p o' l o i under 
the Provincial Insolvency Act is still anomalous and obi i, tioniL’e, and 
only the legislature can clarify it 

Object—The object of the section ib sufhcitnlly ^ ii ii)in tlii 
passage which has already been quoted from the Civil t i oniiisittee 
report The primary object of the section is to obtim n lirnnt in ibaui 
the insolvent*s property and his dealings ‘ It ot the utino i imi wtince 
that the trustee m bankruptcy should have this pov ct investi iling iii 
matters relating to the estate which he is called upon to idnunister, nuich 
of which might often be lost to the creditors* if he weie c impt lied to relv 
only upon such information as the bankrupt raa\ be able oi williOt, io give, 
or as he can ascertain from persons ready to assist him \oliiiii inh. With 
out it, he would frequently be compelled to choose between 
from insisting upon a claim to property which he is probably uiin! d and 
commencing proceedings without knowing whether then are jiistilied bv 
the facts (1). The section, which is generally called the private cvimina- 
tion section, is to be usually used by the trustee to make iip his niinci 
whether it is necessary to litigate or not and to enable him to inform 
himself whether the circumstances m connec ion with the debt or transfer 
are such as would entitle him to embark upon litig ition* 

Power discretionary, when it should and should not be exercised- 
— The section confers veiy wide powers on the court. \s ti m itivr ol I ict 
the only limitation imposed by the section is the control ot the raiiti in 
allowing or disallowing the examination asked for by the trustee or a 
creditor. 

Wilful disobedience of an order under the socUon may be foliownl by 
very serious consequences {2h In view of such possibilities the court should 
act with great caution and aflord all possible facilities to the persons 
concerned (3). Orders made under the section are purely discreiionary* 
They are intended to be made for the benefit of the general body of 
creditors and to enable the of&cial assignee to establish his rights against 
the creditors, or the creditors m the insolvency who are brought upon the 
scene by paeans of fraudulent preferences and fraudulent practices resorted 
to prior to the insolvency, and who usually are the relatives and the friends 
of the insolvent. The Jaw never contemplated that the provisions of 
section 36 should be used for the purposes of fishy cross-examination in 
order to prepare for future litigation (4). Nor does the section contemplate 
a roving enquiry into the affairs of the insolvent, but it is to be used only 
where the official assignee desires to enquire or search out facts before 
trSaUS) The mere fact, however, that the examination may result in 
litigation against the person examined or the mere tact that an admission 
of liability is not likely to be made m the examination is no ground what* 


(1) Waoe on Bankruptcy, p 84. 

. i?) Vonkatarathnam i% ILMicyikacluiii, A L B. IdB UiicL ddS: 

53 I Cl 443. 


.... Assignee ol Gal, 66 L 0. 890 84 C. h J 

861 : A. I* E. 1921 Cal 150. 

..o Mahomed n Ismadkanm, A. I It 1929 Bom. 230 (2) ? 

W India, Ltd,, a BhmmUh 1. I 1. im 

Bom, ®2. 


(5) Jagjiwaa Eesliowjl, in 

Siad 
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ever for refusing a direc*- examination (1). The application under the S. 59A. 
section should fully set forth the grounds on which it is based. 

A mere allegation that the witness is likely to give useful inforoia- 
tion is not enough for an order under this section (2), 

Where the official receiver has already commenced litigation^ he 
must be content as a rule with the ordinary facilities for discovery and he 
should not be allowed to cross-examine his opponent under the private 
examination section (3). Thus where a mortgagee had brought his suit 
successfully to realise his security and the official assignee as a defendaut 
HI that case had already taken further steps to get the decree set aside, 
his application under the section for the examination of the mortgagee was 
disallowed (4). The reason is that powers under the section are not to 
be used as an extra method of discovery in addition to the ample facilities 
for it enjoyed by the ordinary litigants under the Code of Civil 
Procedure. This is, however, the general rule and the principle cannot 
be regarded as a rule of law. Thus in exceptional circumstances a trustee 
was allowed to examine a respondent to a motion already served (5). The 
section is also not to be used for the object of furthering criminal proceed- 
ings against the persons to be examined (6). The examination will not be 
allowed where it is really for the benefit of an applicant or for a creditor 
only and not for the general body of creditors (7), 

In some cases it appears to have been held that the section is not 
intended for the purpose of enabling the official assignee to procure evi- 
dence or proof of his case by cross-examining the person to whom the 
insolvent appears to have transferred his property (8), Ibe 
statements of law made in these cases are rather couched 
in general language and they need qualification. One of the objects of 
the private examination section is to enable the official assignee to obtain 
information about the dealings of the insolvent in the matter of transfers, 
etc., (9). The mere fact that the information is required for enabling the 
receiver to decide as to whether he should embark on a litigation or not is 
not agrcund for not using the section. At the same time, the court must 
see that the section is not abused and that the persons sought to be exami- 
ned are not annoyed or barrassed. 

Who can apply.-- Under the English section, the court is to ^ act on 
the application of the official receiver or trustee. Notwithstanding th® 


(1) Jiank of India, lAd., y. Pherozesliah, A. L It. 1933 BomJ309: 57 Bom* 

665:1451.0.648. « 

(2) Ilaripad Raklisb, in 4U t. 0. 94 : 44 Cab 374: A, I. lU 

Oal 115. , , 

(3) Me femks, Uiltings, (1892) 1 ll 616 ; tn Besporiesi. 

10 Mor 40 : 68 L. T. 233 ; IM Bhagwan Bass v. Nirotoin Das, 22 Bom. 44t» 

(4) Kumar Sarat Kumar Eay y. Nahin Ohandra Ramchandi a, A. I* 
1928 OaL 786, [full Bench : llu t. 'O, 23 : 56 Cab 66L 

(f>) Me Easton, 8 Mor 163 at page 17 i Me Aarons, 111 L. T. 411- ^ 

(6) Sukit fjal KarnanI k Official Assignee of Calcutta, (56 1. V- 890 : A. I* 

11 1921 Oal. 150. 

f7l lie Easton, 8 Mor 16S Re Besportem 10 Mor 40. , . r 

(8) Ifi the matter of ttbanchi & Sons, A. I, E. 1930 Bang. 32 * 12i K 
772 : 7 Eaag. 676 ; /n re Mahotued Ismail Pada, A. I R. 1925 Bom. 329: 
88 L (\ 77 Mahomed o. Ismail Karim, A. I. R. 1929 Bom. 230 (2) ; 1I» 
1 C. 794. 

(9) Booibai Petit, ui re^ bl Bom. 065 : 145 I C. 648 ; A. L R* IP**^*^ 
Bom. 809. 
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WHO CAN BF SUMMONfc.0 


S. 39A. fact that only the official receiver or trustee is nieiitioiied a person i oiu- 
petent to make the application, it has been held thal it is not onlv ihe 
trustee alone who has got that right (1) The trustee hmiselt might be 
summoned for examination at the instance of a creditoi ill ; but where 
It is desired to examine the trustee it seems that notice of tiie applitation 
should be served on him (3)* In one case a creditor was ordered to I'^e 
examined in special circumstances at the instance of the bankrupt (4), 
Still the general rule remains that it is the official assignee or tiie n ceuf i 
who should ordinarily make the application. Where the .ipphcalioii is 
made by the receiver, it shall usually be granted (5). Where the rippliru'* 
tion IS made by any person other than the receiver, such applicant ih bound 
to show a, prima fade probability that some benefit will result to the 
estate or to the creditors from the proposed examination (6), The exann- 
nation will not be allowed where it is really for the benefit of the applicant 
or of a creditor only (7). Under the Indian Acts, the trustee oi any credi- 
tor, who has proved his debt, has been given the right to apply. Follow- 
ing the English practice, however, it is reasonable to presume that the 
court may order the examination of a person even m India on the appli- 
cation of a person other than those mentioned in the section* 

There is a conflict of opinion as to the meaning of a creditor who 
has proved bis debt. It was held in a Calcutta case that, unless the debt 
is admitted by the official assignee, though the proof has been lodged or 
though his name is included in the schedule filed by the in- 
solvent, the creditor cannot be said to have proved his debt (8). This view 
has, however, been dissented from in a subsequent case of the same High 
Court, There it has been held that the expression creditor who has 
proved his debt” means a creditor who has lodged the necessary proof of 
his debt and is entirely independent of the question, either of acceptance 
or rejection of that proof by the official assignee (9). It is submitted that 
the latter decision is correct* 

Who can be summoned. — Section 25 (6) of 1914 and S. 36, P«t, L 
A., 1909, expressly mention the debtor as one of the persons who can be 
summoned. He is not mentioned in section 59 A The omission* however, 
IS not material, as the court can order the examination of the debtor him** 
self under the general powers which it has under other sections of the 
Act. For instance, seeWtion 28, sub-section (1) and section 22* Under 
the section the court may summon (l) any person known or suspected to 
have in his possession any property belonging to the insolvent, (2) any 
person supposed to be indebted to the insolvent, or (3) any person who may 
be capable of giving information respecting the insolvent or his dealings 
or property (10). The section is so widely worded that it practically covers 


(1) Swift, 26 L. T. 226, decided under S, 96 of the Act of 1869. 

(2) Mxp* Crossiey, L. R. 18 409* 

m Be Windier, 5 llor 178. 

(4) Exp* Austin, 4 Clu I). 18. 

(5) Haji Dada Nur Mahomed v. Ifemail Karim, A* 1. li 1929 Boiiu 230 

(2j ; 118 1. C. 794, 

(6) Nicholson, lb80* 14 Oh. D. 243* 

(?) Be Easton, 8 Mor 168 : Be Desportes, 10 llor 4t). 

(8) AbduISamad,i«re, 701 0. 468: 26 0* W* N. 744: A* i li 1938 
OaL 805. 

(9) Krishna o. Rash Mohan, 5? Oal 864 : A. I R* 1929 Cal* 708 : 133 
t 0, 652. 

(10) Mmrm Somani «?. Bhim Bahadur Singh, 82 t G\ ?6 : A* L B. 19^ 
OaL 42T. 
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the case of every person whom the court wants to „gs ' * 

section. The person who is so summoned is not a ^ Lt apply 

The provisions of Civil Procedure Code relating to witnesses do not W 

to the case of a person summoned under the aec^iom 

lasiding at a distance of more than fO" f or 

(1). The court may summon a pardanashin ladj who insolvent, 

suspected to have in his possession property ® j Madras 

as S. 132 (1),C. P. C.. does not apply (2) ^pf^ ^^wns Insolvency 

High Court has held, m a case under the supposed to 

Act, that the court can issue a garnishee summ ^^r 200 miles 

be a debtor to the insolvent s estate, even though he resides o 

distant from the court (3). , 

The power to summon a person can be retires 

after discharge. The reason is that even after discharge the 

control over the property of the insolvent W. 

In a Madras case the circumstances were in a 

the power under the section was not ®xerci ed t was h®' cl , 

case of joint Hindu family where ® “ ’1^ itself and not 

an insolvent, what vests m the receive terminates 

the son’s share in the property itself, Aat the insolvency court 

with the severance of the joint fami y ^ instance of 

has no jurisdiction under section 36 to summon the debt 

the official assignee who wants to decide the ^^3 that no 

between thefatherand the son. e^ o ^ ^^^t by the official 

suit for partition can ever be filed J the debts ot the 

assignee and the liability of the son s share t® PJV ( 5 ^ 

father cannot be treated as a money claim in tavour 01 

Conduct of the examination. -The ^hen a 

section is held in private before the no right to be 

witness is examined under the section ^ creditor has no right to 

present (7). Also ,.^^5 (g). The examination may 

attend the examination without .leave 1°' In theory, 

be ordered to be taken at the witness s te®idencej^^^ 

it is to be observed, the nnrt mai? authorise the official 

itself (10). In ArIcJe an examination is being conducted 

assignee, or even a ^ jq exercise some control over 

under this section, it is the duty of the cour t to exe _ 


( 1 ) /7e Bilasrao Ji Serogi, 56 Oal. 8J5 ; A. I H- 192& Gal. o28 . 
ff bifieial assignee o£ Mad. «. H. Ramujaya, 110 1. 0. 603: A. L E. 19^ 

Chandra Bhandari n.^ ' ’ 

^ I »mS a ^ “■ 

Whiche?iMi 5 ^ 

( 7 ) JleBeall, 1924,2Q;.^B.13o. 27 01i.I>. 615, a case 

8 See Be Norwich Nire . Inainance Co., 18«4=, 
imder S. 115 of English C®mpame^ A^, 1862. 

(9) Brwlbrdok, 23 ^ ^10 1+ « 522 Bry* 

(10) Be Scharrer, 20 B. D. 618 at p. 044, per n y 
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WHAT THI' witness must f K 


S 59 Ai the persons who are ccndticting It If the question? put to ibew!tne?‘- 
* are such as ought not to be put or are clearly irrelexanl <jr nlcis'it'd lo 
mislead the Witness, it is the duty of the court to inierereno '1'. W'hon* 
the examination is being conducted before an officer of the c uii, it shdl 

be for him to decide the propriety or relevancy of n quo4 on [u.i to the 
witness. In this respect the law under the ProHidci c >-tn In^ol'. eiuv 
Act is different. There if the witness refuses to answw on the niound 
that the question is improper, the officer sh.ali retort the Khisututhe 
court and the court shall decide whether the witno«« s-iifiik! le rmupclled 
to answer the question or not >2). A persjn e.xaniinc.i as a witiies.. niider 
this section is entitled to all the privileges conferred on a witness by the 
Indian Evidence Act, 1872, and he cannot be compelled to answer am 
question which that Act allows him not to answer (oj. 

What the witness must answer. As stated in the prccpcliiig 
paragraph, the witness is bound to answer all questions which can h* put 
to him under the Indian Evidence Act. Again, the question-; are relevant 
so long as they are necessary, in the opinion of the court, to bsinq nut the 
real facts of the esse (4). The object is lo obtain intormation ahonl th" 
insolvent, his dealings or property and, so long as the questions relate to 
those matters, they must be answered. It is enough Ih t the questions 
are so related ; ^it is not necessary that they should be i elated direciy 
to the insolvent’s property (5). Thus the witness was held bound to answer 
the question as to where the bankrupt’s father was residing, whore he 
had admitted that he had the required information '6). A witne.ss 
cannot, however, be ordered to furnish an account in writing, and not on 
oath, of money transactions between himself and the bankrupt, or of pro- 
perty of the bankrupt received by him (7). 

In England, a witness is excused from replying to any question the ans- 
wer to which will have a tendency to expose the witness or the wife or 
husband of the witness, to any crimina! charge, penalty or forfeiture The 
rule in India is diSerent and is contained in section 132, Indian Evidence 
Act, 1872, which runs as follows ; — 

“A witness shall not be excused from answering any question as to any 
matter relevant to the matter in issue in any suit or in any civil or criminal 
proceeding, upon the gfOund that the answer to such question will crimi- 
nate, or may tend directly or indirectly to criminate, such witness, or that 
it will expose, or tend directly or indirectly to expose, such witness to a 
penalty or forfeiture of any kind. 

Provided that no such answer, which a witness shall be compelled to 
give, shall subject him to any arrest or prosecution or be proved against 
him in any criminal proceedings, except a prosecution for giving false 
evidence by such answer. 

(1) Se Pennington, 1888, 5 Jlor 216, 288 ; Tillett, 7 Mor 

286, 291. 

(2) 8ukhlal v. Official Assignee of Oal., 66 1.(1. 890: A. L R. 1921 
Oal.150. 

(3) i?e Vijiarangan Naidu, A. I. R. 1929 Mad. 18,3 ; 114 1, 0. R86, 

(4) He Seharrer, 20 Q. B. D. 618, 522. 

(5) Mp. Yogel, 1818, 2 B. & Akl. 219 : 106 E. R. 347. 

(6) Hxp. Campbell, L. E. 5 Ob. 703. 

" f7> Mrp. Reynolds, 81 Cb. 0. 601. 
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B’ollowing the Indian rule, it has been held that the witness will not be S. 59A. 
excused from answering any question on the ground that it will tend to 
criminate him (I). 

The English rule or the Indian rule, as stated m S, 132, L E. A , 
has no application where the person examined under the sectioii is the 
insolvent. lie will not be entitled to any such protection m relation to a 
question put to him touching his propertiw the reason being that he is 
under a personal obligation to make a full disclosure of his property (2). 

It IS provided by the section that the witness so summoned is to 
be tendered a reasonable sum to defray the expenses incurred by him for 
such aiteiideiice He is not bound to come before the court, if the costs are 
not paid It shall be within the discretion of the court to decide the 
amount of the costs. 

Use of the deposition cogainst him. — The general rule both in India 
and in England is that the answers given by a witness at the private 
examination are evidence against him m any proceeding, whether in insol- 
vency or in a civil suit, on exactly the same principles (3). In England it 
IS also held that if the deposition of a witness is sought to be used in 
bankruptcy, and the deposition is on the file, notice should be given of 
inlention to read it (4b Observations to the same effect have been made 
in a Calcutta case (5), 

The deposition ol the insolvent under the section made without 
any objection on his part is voluntary and is admissible under S. 103, P -t. 

L A., in a trial tor criminal offences specified in that section, as an admis- 
sion under section 17, Indian Evidence Act, unless it is excluded by 
sections 18 to 21, Indian Evidence Act (6). In a later case of the same 
High Court, it has, however, been held that the statement of the insolvent 
under S, 36, P-t. L A., is inadmissible in evidence in a criminal case under 
S. 103, P-t 1. A. (7). It is submitted that the view taken in Joseph 
Perry's case is correct and is in accordance with the English 
case of Keg v, Widdop (8), where it was held, under section 97 of 
the Bankruptcy Act, 1869, corresponding to the present section, that it 
may be used against him in a subsequent indictment for obtaining property 
on credit under the false pretence ot dealing in the» ordinary way of bis 
trade. Section 166, Bankruptcy Act, 1914, introduced a change in England, 
making the statement of admission made by any person in any compulsory 
examination or deposition before any court in the hearing of any matter of 
bankruptcy, inadmissible as evidence against that person in any proceeding 
in respect of any of the misdemeanours referred to in section 43, sub- 


(1) Sttkh Lai n. Official Assignee of Oal , 1921, 34 C. L. J. 355: 66 1. 0. 819: 
A. L It 1921 OaL 150. 

(2) E:rp. Bcliofield, 6 Ch. I). 230 ; Re Joseph Perry, 1919, 46 CaL 996, 
KXIO ; 54 1 U. 478 : A. I. R. 1920 Cal 170. 

(3) Hall, m re Cooper, 1876, 19 Ch, D* 580 ; Jnanenclra Bala Debt 
r. Official Assigiieo CaL, 93 I. a 834 : 5i Oat 251 : A. L R. 1925 CaL 597. 

[ijlSxp, re Cooper, 19 Ch. D. 580. 

(o) Madho Ram Raghumal v. The OiBcial Assignee, 27 C. W. Sf, 611 ; 
A. L B. 1923 Oal 631 ; 85 I, C. 984, explained by the same judge in A. I. R. 
1926 CaL 597 supru* 

(6) Joseph Perry ®. Official assignee Oal., 47 Cal,, 254 A. I. E. 1920 CaL 
941, confirming the decision oC Rankin, J., in .Be Joseph perry, 54 I, 0. 478 : 
4!6 CaL 996 ; A. I. B. 1920 Cal. 170. ^ * 

Moti Lai V. Emperor, A. 1. E' 1929 Cal. 80 : 113 1. 0. Sol. 

1872, 27 L. T. 693 
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S. 59 A. section (3), Larceny Act, 1916. Except for th!s Ptcaptnii. it ieweo Ih" 
bankrupt exposed to conviction on his own evideTJcr- for rrciU • -inibor o! 
offences. The deposition is, however, not admis-;iW“ •’.rrarM 
other than the deponent ; the deposition of the ininvnJ ate aliett •(* fr ijn thi 

insolvent under the section is not evidence atifainst ‘'*'‘oaeul ' 

from the deponent (1), 

Prodaction of docuiiients. ” The section ^ -'uit -u jiu.v 

the po«?er of summoning any person for the pnrp )f cvnuinriK hr?* 
but it may also require any such person to proiliiic any d scunient 
in his custody or power, relating to the insolvent or his deihii«s 

or property. The power is a wide one and disobedience to the conn’s 
order involve the person concerned in grave con icq tie nee The court 
should, therefore, act with great cauiioii and afford all passible faeihiies to 
the person concerned to satisfy the court that at the time of the ordei the 
books were either not in existence or were not under his control 12b The 
court has Jurisdiction to order a person to produce for the inaperliofi 
of the trustee all documents and papers relating to the estate of the 
debtor and the procedure under this section is only one of the. 

methods of discovery open to the trustee (3'. The question whether 
a document relates to the bankrupt, his dealing^; or property is a question 
which the court should decide (4) The court should not order t!»e pro** 
duction of a document unless a strong prima fack case h made that 
it relates to the property of the bankrupt (5). Thus a martgagee from 
the bankrupt was held bound to produce his mortgage deed (6) ; and in 
another case a witness was not asked to band over drafts of accounts 
between the witness and the bankrupt, prepared by the witness for his own 
use, to be retained by the official receiver for the purpose of making 
copies (7). A solicitor cannot refuse to produce documents of the bankrupt for 
examination by the trustee on the ground of a lien for professional services 
rendered before the bankruptcy(8). In another case the court refusec! to order 
the servant of a person, alleged to have bad dealings with the bankrupt, 
to produce documents which he had not his mastet*s authority to pro* 
dace {91. On an application under section 115 of the English Companies 
Act, 1862, it was held by the trial judge that the Board of Indian Revenue 
ought not to be corqpelled to produce balance sheets of a company 
delivered to a surveyor of taxes for the purpose oE assessment to 
income-tax (10)* 

Siib>sectioii (3) —In England the practice is that the witness is 
allowed in the examination to be represented by counsel or solicitor* 
There, however, it is doubtful as to when this is a matter of right 
(11), In India the right to be so represented is given by the statute. 


(1) Uinesh Chander Sealci. Falkner, 138 I.(J. 741 : A.I.IL i!)33 C'aL 621, 

(2) Siildi La! Karnaiii t?. Official Assignee of Oaleutta, 66 f. (I860; 
A,LR. 1921 CaL 160. 

(5) Me Geiger, 109 L. T. 224. 

(4) Mxp. Tatton, 17 Oh. T), 612. 
m Smith, 45 L.T. 447. 

(6) Caldecott, (1830) Mont* 55 ; 7?c Marks' Trust Deed, L E. t 
Oh* 429, 

n) Me Ash, 21 Mans, 15. 

P Me Toieman, 13 Oh. D. 885. See also Bankruptcy Bale 383, 

(9) Higgs, 66 L.T. 296. 

(10) Me J a^eph Hargreaves, 1903, 1 Ch. 347. 

(II) Waddell, 6 Oh. B. 3B ; Sep. Ke up, 41 T 
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1 iie witness is only entitled to bis ordinary expenses and not to the costs S. 60, 
uf employing a solicitor or counsel (1). If sufficient conduct money has not 
been tendcred^, the witness cannot be committed for not attending nor can 
a warrant be issued to compel his attendance (2). 

Praclice."«-The geneml practice is that the official assignee or 
receirer makes an application to the court or officer for the examination of 
a person and if it or he is satisfied, by an affidavit or otherwise, that 
there are sufficient grounds, it may grant the application exparte (3), 

The person so summoned is entitled, as of right, to appear by 
counsel and, after giving notice to the other side, to object to the 
order on the ground that it was erroneously made (4). The 
person against whom an exparte order for his examination 
has been made by the court, may apply to the court for reconsidering 
its decision on the piinciples laid down in O. 9, r. 13, C. P. C., or* instead 
of applying to the court, he may appeal from that order. But if the 
court has refused to direct a witness to answer a particular question, 
the witness cannot be made respondent to an appeal filed by the 
applicant (5), The proper course of an applicant who is dissatisfied 
with the disallowance of a question the is to apply to the court for an 
order for the further attendance of the witness for the examination, and if 
such application is refused, to appeal from the refusal (6). 

Courts empowered under the section. — The powers under the 
section cannot be exercised by every insolvency court exercising 
jurisdiction under the Act. The court which can exercise these 
powers must be specially empowered on this behalf by an order of 
the Local Government. This restriction is imposed in pursuance of the 
recommendation of the Civil Justice Committee. By notification 
Nos. 6956-J and 6964-J, dated the 6th August, 1927, published in the 
Calcutta Gazette, Part I, dated 18th August, 1927, the district courts of the 
following districts in Bengal have been empowered to perform the functions 
referred to in section 59 A;--- 24 Pargannas, Burdwan, Midnapore, 

Hooghly, Additional District Judge’s Court of Hooghly, Dacca, 

Rajshahi and Dinajpore. 

60, (1) In any local area in which a declaration 
has been made under section 68 of 
the Code of Civil Procedure, 1908, and 
is in force, no sale of immoveable 
property paying revenue to the 
Government or held or let for agricul * 


Special provisions 
in regard to im** 
moveable p r o - 
perty. 


(I) MiW. Waddel BUpta , 4n the matter of 
I 0. 863 : 46 Cal 795 : A. L H. 192U (Jal. 648 ; 
Nabiii Cliandim 115 L. C. 29: 56 CaL 667 


Aiuslui Prokash Uhosh, 53 
Kumar Sarat Kumar Kay a 
; A. L ii. 1928 Cal. 780, 


hill bench. ^ ^ h 

(2) jSc^BatSiHL 1 Mans. 4o. ’ bee alwo B* E. ri,y2. r n 

( 3 ) Sukhlal Karnani; Bahadur i;. Ofhoial Assignee, Calcutta, 06 LC. 
715: 48 CaL 1089; A. IE. 1921 Oal. 58; In re Kissory Mohan, 44 OaL 
380 : 36 I. C, 990 i A. I. B. 1917 OaL 628. 

(4) Maneekji Cawasjee (1906) 8B.L,K85; Sailendra Krishna Boy 
t. Nabin Ohandra, A, I. R. 1928 Cal. 786 : 5fa Oal. 6b7 : llo X. 0. 29. 

(5) He Soliftrrer, 20 Q. B. I). 518. 

(6) JU Seharrei’i per l/ord Kaher, M. IL 
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S 60. tural purposes shall bo made by fcb.o Hocoivor ; hul, 

’ after the other property of tho iusolvcu' h‘H bcou re iH- 
zed, the Court shall asoertaiu— 

(а) the amount required to sardsK tin 
proved under this Act niter doiluctiu j: tdic 
moneys already received ; 

(б) the immoveable property of the h!’'uivt>]it re- 

maining: unsold ; and 

(c) the inourabrauoea (if any) existing there(tu ; 
and shall forward a statement to tho OoUeubor con- 
taining the particulars aforesaid; and therou])on (he 
Collector shall proceed to raise the amuiiiit so_ retpiired 
by the exercise of such of tho powers (ionferred on 
him by paragraphs 2 to 10 of the Third Schodulo to tiic 
said Code as he thinks fit, and subject to the 
provisions of those paragraphs so far as they are appli- 
cable, and shall hold at the disposal of tho Court a,!i 
sums that may come to his hands by tho oxercis(‘ (»f 
such powers. 

(2) Nothing in this Act shall bo deemed to allbct 
any provisions of any enactment for the time being in 
force prohibiting or restricting the execution of decrees 
or orders against immoveable property ; and any 
such provisions shall be deemed to apply to the enforce- 
ment of an order of adjudication made under this Act 
as if it were such a decree or order. 

History. — This4s section 21 of the Act III of 1907 except for the 
difference that the references in the old section are to the Code of Civil 
Procedure, Act 14 of 1882, which has since then been repealed by the 
Code of Civil Procedure, 1908. 

Object .—The object of the section is to assimilate the proceedings 
in insolvency to those under the Code of Civil Procedure as regards 
agricultural immoveable property. The object of the section therefore is 
the same as that of section 68. *‘The object of these provisions, i. 0 ,^ 
provisions relating to the execution of decrees by Collectors is well- 
known. In diflerent parts of India, the effect of sales in execution of 
decrees was to transfer landed estates from the old families to modern 
speculators. A strong opinion was entertained by certain members of 
the Government of India that these results of the administration of 
civil justice were impolitic and inexpedient ; and it was suggested that 
some procedure might be devised by which the Chief Executive OifiScer 
of the district would be enabled to liquidate the debts of encumbered 
land-holders without the immediate sale of their estate and so to 
preserve the old landed gentry of the country. The provisions of sectioas 
320 to 325 fc) (now sections 68, 70, 71 and 72 and Schtduk 3) were 
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inserted in^the Code of Civil Procedure, in order to give effect to these 
suggestions” (1), 

Siib-seclioii (1). — ^Section 68, C. P. C., runs as follows : — 

‘*The Local Government may declare, by notification in the local 
official Gazette, that in any local area the execution of decrees in cases 
in which a court has ordered any immoveable property to be sold, of 
the execution of any particular kind of such decrees, or the execution 
of decrees ordering the sale of any particular kind of, or interest in, im- 
moveable property, shall be transferred to the Collector.” 

Such a declaration is in force in U. P. and Oudh. A sale held by 
the receiver of immoveable property paying revenue to the Government 
is illegal and void, where such a declaration is in force (2). Not only that the 
insolvency court has no jurisdiction to order the sale of revenue paying 
immoveable property but also, after the sale proceedings have been 
transferred to the Collector under section 60, it has no authority of any 
kind to interfere with the proceedings of the sale officer or to sanction 
a sale made by the Collector or bis subordinate, nor has the sale officer 
any authority to refer the case to the insolvency court and to ask for 
sanction (3). In another Allahabad case, in somewhat peculiar circum- 
stances, the difficulty of the receiver’s inability to sell revenue paying im- 
moveable property was got over. During the pendency of the insolvency 
prodeedings, the receiver and the secured creditors referred the 
matter to arbitration and the award directed the receiver to bring 
the insolvent’s property, which was ancestral and revenue paying, to sale 
and realise thp sale proceeds through court. It was held that the 
better way would be to obtain the insolvent’s discharge under section 
38 and deal with the property outside the jurisdiction of the insolvency 
court and that the receiver would then cease to be a receiver in insolvency 
but, being a person vested by the arbitrator with authority to sell 
the property under the arbitration provision, would be able to sell the 
property under the terms of the award (4). 

No declaration under section 320 of the Code of Civil Procedure, 
1882, (corresponding to section 68 of the Code of 1908), is in force in the 
Punjab and therefore sub-section (1) of section j 60 of the Act has no 
application to that area (5). 

Sub-sectioii (2). — Sub-section (2) makes the insolvency proceedings 
subject to the same prohibitions or restrictions, wbich exist for the 
execution of decrees and orders of the civil court against immoveable 
property. An order of adjudication is to be considered a decree or order 
for that purpose and its enforcement is to be taken equivalent to 
execution. The Punjab Alienation of Land Act is an enactment which 
interdicts the sale of the land of a particular class of judgment-debtors 
in execution of decrees passed against them. Section 16 of that Act 
provides that no land belonging to a member of an agricultural tribe. 


(1) Huro Prasad Roy t;. Kali Prosad Roy, 1888, 9 GaL 290 at page 294. 

(2) Nazir Hassan u* Matinuz-Zaman, 11 0. L,. J- 672 : A. L R. 1925 

Oudh 299. * T T, 

(3) Girdhari Lai i?* Jhaman Lai, 98 I. 0. 1046 : 49 All. 212 : A. I* R. 1927 
All* 203. 

(4) Ram Devi e?. Gaiieshi Lai, 95 I. 0* 416 : 48 AIL 476 : A. L B* 1926 

All RAI 

(5) Manji v. Ctirdfaari Lai, 61 L C, 664 : 2 Lah. 78 : A. I. R. 1921 
Lah, 44. 


S. 60 

( 1 )( 2 ). 
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S* 60 notified as such by the Local Governinenl under the 

f2), shall be sold in execution of any decree or order of any civil or 

revenue courts whether made before or after the commencement of the 
Act. The insolvency court’s powers in dealing with the immoveable 
property of such an insolvent is subject to section 16 oi the Punjab Aliena- 
tion of Land Act. The reason is that a sale of property under S. 
59, ?• L A,, 1920, by the receiver is one of the modes in, and the receiver 
the agency by, which the order of adjudication is enforced (1). The 
insolvency court, however, has the same po.vers which a cuil court 
will have under the Punjab Alienation of Land Act. It will not have 
the same powers which the insolvent himself would have. In two Lahore 
cases, it was observed that the receiver has the power to sell the land of 
an agriculturist in the same manner and subject to the same restrictions 
as the insolvent himself could have sold i* , and as the insolvent could 
have voluntarily sold his land to a member af a notified agricultural 
tribe in the same group, the receiver also can do the same (2). This 
view was, however, dissented from in Mima v. Jhanda Ram (3;, on the 
ground that those rulings ignored the effect of section 60, sub-section {4» 
P. L A, 1920, which restricts the general powers of the receiver, got 
by him as representing the insolvent in dealing with his property. 

The next point for consideration is as to what the powers of the receiver 
are in relation to the property of a member of an agricultural tribe in 
the Punjab. In some cases it was argued that the immoveable property 
of an agriculturist does not vest in the receiver at all as it is exempt 
under section 28(5), P. 1. A., 1920, read with section 60, C. P. C., 
but this argument was overruled on the ground that the words 
‘attachment and sale” in section 60, Civil Procedure Code, are not to be 
read as “attachment or sale” but that the expression is to be given its 
plain grammatical meaning (4). It is, therefore, competent to the 
insolvency court to effect a temporary alienation by way of mortgage 
of the land of a member of an agricultural tribe, who has become an 
insolvent, because the property vests in him under section 28 (2), and 
because the ordinary civil court has that power (5). In exercising the powers 
of temporary alienation, the insolvency court should, however, proceed, 
as far as possible, on the same lines as a court in execution of a 
decree* In execution of decrees against the lands of indebted members 
of agricultural tribes, who are often actually or practicailv insolvent, 
it has always been the practice sanctioned by the Lahore High Court, 
that the debt should be liquidated by a farm terminable after 
a reasonable period and the maximum period for which a farm should 
be permitted is 20 years. By the arrangement of such a farm or a 


(1) Miraa u. Jhanda Ram, A. I R. 1930 Lah. 1034 i ISO L (1 419 : 12 La!u 
367 ; Bahadur Khan 0 . Official Receiver, A. 1. R. 1936 Peeh. 109. 

(2) Jaimal 0. Chanan Mai Chaiithmal, A. I. R. 1928 Lak 734 ; 116 I. 0* 
475 ; Aiam Shah 0 . Paira Ram, (1929) 119 1 0. 730* 

(3) A. L H. 1930 Lah. 1034 : 1-0 1 C. 419 : 12 Lab. 367. 

(4) Manji u. Girdhari Lai, A. I R. 1921 Lah. 44 : 61 1 0. 664 : 2 Lah. 78 1 
Mim 0 , Jhanda Ram, 12 Lah. 367 : A. L R. 1930 Lah. 1034 : 130 L G, 419 and 
the cases cited therein. 

(5) Manji 0 . Girdhari Lai, A. I. E. 1921 Lah. 34 : 61 1. 0. 664 : 2 Lak 78 ; 
Mirsa 0 . ^mnda Bam, A. I E. 1930 Lah. 1034 : 12 Lah. 367 ; 180 1. 0. 419 ; 
See also Datar Eaur 0 . Ram Rattan, A.LE. 1920 Lab. 456 : 1 Lah* 192 : 58 LC. 
603, where it was held, after an exhaustive review of autiioJ?itief, that 
an executing court can make a temporary alienation of the iwid of 
ttgricultiinsts* 
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mortgage, which is automatically redeemed by the profits, the debt is gO, 
automatically extioguished (I). It is, however, only a rule of guidance and 
not a rule of law* There is no absolute bar to the insolvency court perma- 
nently alienating the land of an insolvent or to its departing from the 
principles governing the execution of ordinary decrees if a fit case is made 
out for such action (2). 

This was the law prior to the Punjab Act I of 1931, which amended 
the Punjab Alienation of Land Act by inserting sub-section (2) in section 
16. It runs as under 

^‘Notwithstanding anything contained in any other enactment for the 
time being in force, no land belonging to the member of an agricultural tribe 
shall in execution of any decree or order of any civil or revenue court whether 
made before or after the commencement of this sub- section, be leased or 
farmed for a period exceeding twenty years or mortgaged except in one of 
the forms permitted by section 6.*' 

It has been held by the Allahabad High Court that the Provincial 
Insolvency Act does not apply at all so as to govern or affect the rights 
of a land-holder against his tenant, which are enforceable by means of any 
suit or proceeding under the Agra Tenancy Act. The jurisdiction of the 
civil courts strictly so called and of the insolvency court respectively on 
the one hand and of the revenue court on the other, are mutually 
exclusive (3). 

Let for agricultural purposes — S. 68, C. P. C., is quite general in 
its scope. The declaration under that section need not necessarily be 
confined to property paying revenue to the Government or held or let 
for agricultural purposes. Under S, 60, P. L A., 1920, the jurisdiction 
of the insolvency court appears to be barred in respect of only that im- 
movable property which is paying revenue to the Government or held 
or let for agricultural purposes, and in respect of which a declaration under 
section 68 is in force Immovable property which is not revenue paying 
or used for agricultural purposes is liable to be sold by the receiver, even 
though there is a declaration under S. 68, C, P. C., in respect of that kind 
of immovable property. As far the meaning of the expression “held or 
let for agricultural purposes'* it may be noted that there are various enact- 
ments in which similar expressions are used. Agricultural purposes must 
be for the purpose of cultivating the soil. Where the object of the occupa- 
tion was the dwelling house and where the cultivation of the soil, if any, 
was entirely subordinate thereto, it was held that the land was not used 
for agricultural purposes (4). The manufacture of indigo cakes from 
indigo plants is not an agricultural purpose (5). Lands on which potatoes, 
grain, vegetables, etc,, are grown as well as pasture lands are used solely 
for agricultural purposes (6). 


(ij Mauji i?. Uirdhari Lai, A. 1. Ji. 1921 Lab. 44 t 61 1. 0. 664 : 2 Lab. 78. 

(3) Lachhman Singb t?. Mahant Earn Das, 117 I. 0. 669 : A. I. R. 1929 
Lab. 66 (a permanent alienation was made in this case). 

{3) Earbati Raja Sham Rikb, 66 L C. 214 ; 44 AIL 296 : A. I R. 1932 
AIL 74. 

(4) Kali Kissam v. Janki, 8 W. R. 250. 

(6) Surepder Marain Singh tj. Hari Blohan Missar, 31 Cal. 174, (case under 
Specific Relief Act, section 54 illustration (k) and Bengal Tenancy Act 
Sections 23, 26 (a) and 188. 

(6) King Emperor u. Alexander, 25 Mad. 627 (case under Madras District 
Municipalities Act, section 63 (3), 
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Distribution of Property. 

61 . 61. (1) In the distribution of iho proppi'i.y of Giio 

insolwni, there shail bo paid in pri- 
Priority of debts. ^11 other doiits— 

{a) all debts due to the Crown or to any locu! 
authority; and 

(6) all salary or wages, not exooeding twenty 
rupees in all, of any clerk, .servani. or 
labourer in respect of servioe.s rciuler«'Cl to 
the insolvent during four months before the 
date of the presentation of the petition. 

(2) The debts specified in. sub- section (1) shall rank 
equally between themselves, and shall ho paid in full, 
unless the property of the insolvent is insufficient to 
meet them, in which case they shall abate in equal 
proportions between themselves 

(3) Subject to the retention of .such .sums a.s may 
be necessary for the expenses of administration or 
otherwise, the debts specified in sub-.section (1) shall bo 
discharged forthwith in so far as the property of the 
insolvent is suflEicient to meet them. 

(4) In the case of partners, the partnership pro- 
perty shall be applicable in the first instance in pay- 
ment of the partnership debts, and the separate pro- 
perty of each partner shall be applicable in the first 
instance in payment of his separate debts. Where there 
is a surplus of the separate property of the partners, it 
shall be dealt with as part of the partnership property ; 
and where there is a surplus of the partnership pro- 
perty, it shall be dealt with as part of the respective 
separate property in proportion to the rights and 
interests of each partner in the partnership property. 

(5) Subject to the provisions of this Act, all debts 
entered in the schedule shall be paid rateably accord- 
ing to the amounts of such debt? respectively and 
without any preference. 

(6) Where there is any surplus after payment of 
ths foregoing debts, it shall be applied in payment of 
interest from the date on which the debtor is ’adjudged 
an insolvent at the rate of six per centum per annum 
on all debts entered in the schedule. 

HistooT.—This is section 53 of the Act 3 of 1907. It is based m 
sefction 40 of the Statute of 1863, as supplemented by S, 1 of the Pftftwin* 
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tial Payment in Bankraptcy Act, 1888. Section 356 of the Insolvency S, 61 
Chapter of the old Code of Civil Procedure did not give any priority to the (f), 
wages of service or labour rendered to the insolvent. 

Analogous Law. — The corresponding section of the Presidency- 
towns Insolvency Act is section 49. Its iBrst sub-section is as follows 

In the distribution of the property of the insolvent there shall 
be paid in priority to all other debts— 

({?) all debts due to the Crown or to any other local authority ; 

(&) all salary or wages of any clerk, servant or labourer in respect 
of services rendered to the insolvent during four months before the date 
of the presentation of the petition, not exceeding three hundred rupees for 
each such clerk, and one hundred rupees for each such servant or labourer ; 

and 

(c) rent due to a landlord from the insolvent : provided the amount 
payable under this clause shall not exceed one months's rent." 

Sub-sections (2) to (6) of S 49, P-t, 1. A., are the same as the 
corresponding sub-sections of S. 61, P. L A„ 1920. The law as to priority 
of debts in England is now governed by S. 33, B. A., 1914, and section 2, 
Bankruptcy (Amendment) Act, 1926. The law in England is much more 
complicated, having regard to the peculiar economic conditions prevailing 
there. Sub-sections (2; (3) (6) (7) and (8) of S. 33, B. A., are in almost 
the same terms as sub-sections (2) (3) (4) (5) and (6) of S. 61, P. I. A-, 

1920. In England there are also provisions for postponing payment of 
certain debts to the payment of other debts (1). There are no such pro- 
visions in the Indian Acts. 

Priority of debts under the Indian Companies Act is governed by S. 

330, L C. A., and not by bankruptcy rules (2). 

Property of the insolvent. — The property of the insolvent is property 
which is divisible amongst the general body of creditors. Property which is 
not so divisible is not within the scope of this section and no question of 
priority in respect of such property can possibly ' arise Property which is 
subject to a mortgage, charge or lien vests in the receiver only after such 
mortgage, charge or lien has been satisfied in respect o? such property, even 
if it is realised by a receiver in insolvency proceedings, the morigag 0 ,charge 
Of lien must first be paid, not because they are entitled to priority of pay- 
ment but because the receiver takes the property subject to those burdens ; 
and it may be said that the sum necessary for discharging those burdens 
does not so vest in the receiver as to become divisible amongst the creditors. 

The payments which are made in virtue of a mortgage, charge or lien are, 
therefore, to be kept distinct from the payments made under the section. 

For instance, the rights of the Crown in respect of mortgaged property 
shall be exactly the same as that of any other person in dealing with a 
third party. 

Snb-seclkti (1); debts due to the Crown. — The right of the Crown 
to payment of a debt in priority to the debts of other creditors does not 
depend on the Insolvency Act, Section 61 (1) of the Act only declares a 
long established law that when the claims of the Crown and the claims of 


(IJ William^s Bankruptcy Practice, pp. 161452 and 309-213. 

(2j Secretary of State p* Tne Punjab Industrial Bank, 12 Iiuh* 678 , 
$2 P. JU E. 387 ; 134 L C. 3)3 : A. I. K. 1931 Lah. 351. 
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S 61 subjects as creditors are in competition, the Cnmn hv pii »uiv Ip As 

’(1)^ to what are Crown debts see commentary under i ^ , 

Local authority. The expres-^ion ‘loril aulliiriu ’ Aull nnaii i 

muncipal committee, district board, body oi port, 'Maiun ntnir 

authority legally entitled to or entrusted by the ( with liie 
control or management of municipal or local iund-i !, I lie pieirify of 
debts due to any local authority shall extend, upon the nwdveney of the 

father and the sons in a joint Hindu family, not only to me inlerKl id the 
father alone but also to the interest of the sons, as I h«v ate liable in pay 
their father’s suretyship debts (3), 

The expression “debts due to Crown or local anthonly” means prov« 
able debts. They may be unascertained, proTiilod tliev are provable 
Thus an obligation incurred by a contract of iiiclemnitv in favour nl a Port 
Trust has been held to be a debt due to that authority f4). 

Clause (b); salary or wages.'^In some old English cases it wa^ held 
that where the payment was made by commission, it could not be the 
subject of preferential payment (5). In later rulings these rases were not 
followed and it was held that the commission pari of the salary nnist also 
be paid in priority (6), The view of Justice iiigliam has iww been given 
legislative effect by the enactment of Stction d of the Jlankriiptcy 
(Amendment) Act, 1926, which expressly applies the section to any wages 
or salary, whether or not earned wholly or in part by way of commission. 
It is submitted that the same will be held in India. Salary does not 
include the prospective earnings of a professional man in the exercise of 
his personal skill and knowledge (7). The wages ot salary must be in 
respect of personal services, earned by the clerk or servmt, not those 
which he pays some one else to render (8). Persons who agree to spin 
cotton belonging to a spinning and weaving company and to receive a 
certain amount of money for a certain quantity ot cotton supplied by them 
were held as labourers and their remuneration as wages within the mean- 
ing of section 266 of the Code of Civil Procedure, Act 10 of 1877 (9b 
The wages may be payable either for time or for piece-work. 

Clerk, servant laboiirer.*"-"Under the old Acts, prior to the Act 
of 1914, it was held in England that the employment must have beep 
something more than an occasional employment (10). A managing director 


(1) Patrivenkuta Srinivas Rao t\ Seerf^tary of Hiase, A. 1, E. Ib,i5 Mad. 
931: 157 L C, 1007 : 58 Mnl. lUli: see also Soniram Raiueshwar y. Mary Pi tit, 
A. L R. 1934 Rang. 8 : 11 Rang. 467 : 147 I G. 1014 ; Rex, 0 . Wells, 1812, 10 
East 268 ; Me Henley & Co., (1878j L. R* 9 Gh. 19, 469. 

(2) Section 3 (2B), General Clauses Act, 10 of 1857 ; Official Assignee 
Madras v. Trustees oi Port Trust Madras, A. I. R. 1936 9IatL 78 1 : 166 1. G, 
427 (Port Trust is a local aathorit.y). 

f3) In re Assa Ram Moti Earn. 126 I. 0. 477 : A. L R. 1930 Hind 2^14. 

(4) Official Assignee Madras v. Trustees of Port TTuist Madras, A. I E, 
1936 Mad 789. 

(5j Exp, Simmons, 30 L. T. (0. H.) 311 ; Exp, Hiekiu, R) L. J. Bank a 

(6) Be Klein, exp, Goodwin^ 1906, 22 T. k. E* 661 per Bigliam, 4. 

( 7 ) Exp, Benweli, re Hutton, 1884 , 14 il B. B. 301 

(8) Cairney u. Back, 1906, 2 K. B. 746. 

(9) Jechand Khusal v. Aba, 5 Bom. 132. 

(la) Exp. Walter, L. R. lo Eq, 412 5 Exp, Ilarcoiirt, 31 U T 0. H. 188 s 
Exp. Butler, 1857, 28 L. T. 0. S. 375, ! 
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was held not to be a clerk or servant within the meaning of the Act of S. 61 
1888 (1)* but a secretary who personally renders services to a company (ij (2) 
niav be, the question apparently depending on the nature of his duties and (3) (4)^ 
the terms of his employment m each case (2). The fact that the labourer 
employed others under him, being paid himself wages calculated by the 
result of the labour performed, does not necessarily make him a contractor 
and not a servant (3). Thus a foreman who made bricks for and was paid at 
a price per thousand by the bankrupt, and who was liable to be discharged 
at a week’s notice, was held to be a workman (4). In a very old Bombay 
case under section 266 of the Code of Civil Procedure, Act 10 of 1877, the 
earned judges adopted the distinction made by Baron Parke tu v. 

Wf^rden (5), between a contractor and an ordinary labourer. It is this : 

“The reward, which he {the contractor) is to receive, is not to be paid for 
his personal labour, but it is the contract price from which he may derive 
his profit, by the assist ince m labour of others. It seems to me that this 
Act (the Truck Act) was intended to be applied to those who engage to 
do work by their own personal labour, and that the object of it is to 
protect such man as earn their bread by the sweat of their brow, and who 
are, for the most part, an unprovided class, and that it was not intended 
to have any application whatever to persons who take work upon a great 
scale/' (6). 

Sab-section (2) — The debts mentioned in section 61 are to rank 
equally between themselves and stand on the same footing. If the property 
of the insolvent is insufScient to meet them, they shall abate in equal 
proportion between themselves. 

Sub-section ( 3 ). — The sub-section provides that the debts to which 
priority is given by the Act shall be paid as soon as possible. The word 
‘forthwith’ used in the section indicates the intention of the legislature. 

Except for the sums which may be necessary for the expenses of adminis- 
tration or otherwise, the debts mentioned in sub-section (1) should be paid 
by the receiver immediately and so far as the property of the insolvent is 
sufficient to meet them. Liability to pay rent for premises occupied by 
a firm which is adjudicated insolvent, for the period after the order o 
adjudication^ is to be counted towards the expenses of administration (7). 

Sub-seclio» ( 4 ) ; insolvency of partners. — Tne rule stated in the 
sub-section is what is generally called distribution of joint and separate 
estates In the eyes of law the partnership or joint estate is distinct from 
the separate estate of each partner. The rule was laid down by Lord King 
in Bxp. Cook (B) in the following terms : — 

“That joint creditors shall be first paid out of the partnership or joint 
estate, and the separate creditors out of the separate estate of each partner; 


Ltd., 


(1) Ife Newspaper Proprietary Byndieate, Ltd., 1900, 2 Oh. ^49. 
m (Jairney Back, (lOOSj 2 K. B. 746 and see Jfe Beeton & Oo., 

1913 2 oKtT m Ashley & bhnitb, Ltd., 1908, 2 Gh. 378. 

’(8) Exp A!1soi>,32L.T.433. 

(4) Re Fielcll, 4 Mor. 63. 

k) E. 1. Ley s. Warden, 2 Exch. Heport, 59. i • t i i 

(6) Ley Warden, 2 Exch. Eeport, 59 cited and followed in Jechand 

OhaBd Ehnsal «. Aba, 5 Bom. 132. - r -- a i mm 

(7) Official Trustee of Bengnl ®. Kisseu (ropal Bebari,oi Oal. 1210 : 134 
1 G. 91 : A. L E. 1930 Cal. 459 ; Moharomaai Begum d. Ab.san Ahsan & Co., 
ATE 1937 Tiah- 96 (rent was, as a fact, found due for the penod before 
adk^tion and not entitled to priority). 

(8) 2 P. Wms, 500, 
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S.61 and if there be a surplus of the joint estate besides what will pay the 

(4). creditors, tbe same shall be applied to pay the separate creditors ; aiul if 

there be, on the other hand, a surplus of the separate estate beyond what 
will satisfy the separate creditors, it shall go to supply any deficifncy Itiat 
may remain as to the joint creditors.” 

It was upon this rule that Lord Loughborough's celebrated order 
was founded, which was as follows : — 

**And I do further order that the commissioner do cause distinct 
ounts to be kept of the joint estate, and also of such separate estate or estates 
and that what shall be found to belong to the separate estate or estates 
shall he applied, in the first place, in or towards satisfaction of the debts of 
the respective separate creditors ; and in case there shall be any overplus of 
the joint estate, after all the joint creditors shall be paid and satisfied their 
whole demands, that the share or shares, interest or interests ol the bank- 
rupt or bankrupts, who separate estate or estates is or are to be applied m 
manner before directed, in such overplus be earned to the account of Ins or 
their separate estate or estates, and be applied m or towards satisfaction of 
his or their separate debts ; and in case there shall be any overplus of the 
separate estate or estates of such bankrupt or bankrupts, after all their separ- 
ate creditors shall be paid and satisfied their whole demands, that the overplus 
of such separate estate or estates be carried to the account of the joint 
estate, and be applied in or towards satisfaction of the joint debts; and that 
the costs of taking such accounts be paid out of such separate estate or 
estates, and be settled by the commissioner in case the parties differ about 
the same” (l). 

In order to understand the rule embodied in the sub-section it will be 
useful to make a few observations explaining the law relating to firms and 
the partners inter se in the firm. The word ‘firm’ does not represent a 
legal or juristic person. It only means a collective name for a number of 
persons who have entered into partnership for carrying on any business. 
The firm has no legal existence, apart from its members* Still the con- 
ception of firm is a real one and is, in some respects distinct from the 
partners who constitute the firm. The partnership or firm may have 
property separately allocated by the partners for the me of partnership 
only and a partner mSy have separate property of his own m the sense 
that that property cannot be claimed for the use of the partnership or for 
indemnifying against the liabilities of the firm by the other partner. A 
creditor of the firm can recover his debt from the property of the partner- 
ship as such and from the separate person and property of each partner. 
Still he is a creditor of the partnership and not that of the partners. 
Similarly a partner may contract debts on his account making himself and 
his property liable for the same. Such a creditor may recover tiis debt 
from the person, or separate property of the debtor or from the debtor 
share in the partnership property. Still he will be called a creditor of the 
partner and not a creditor of the partnership. Thus there is a real distinction 
between the partnership property owned by the partners jointly and lie 
separate property of each partner; and between partnership debli tad 
debts of each separate partner. 

We^have seen that a firm can be adjudicated iasolveni in the firm’s 
name. Vide section 7. Where there is a joint adjudicatiani the whole of the 
ppperty of the bankrupts, whether partnership or setmrate properly^ v»ls 
^ it the trustee^ an d is administered by him* The of Uie' firm 

,Vi.lili i i, . li'i . 

Ip eth MmA 1794, 1 JjJoiA And 
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means that all the members of the firm are adjudged bankrupts. In the 
iQSolvency of the firm the court has to administer the firm or joint 
estate hy distributing it amongst the joint creditors (creditors of the 
firm) and the separate property of each individual partner by distributing 
It amongst the separate creditors of each one of them. At the same 
me, as explained above, the joint creditors had a right, bad there been 
no bankruptcy, to proceed against the separate property of each partner 
as welb Similarly every separate creditor had a right to proceed 
against his debtor partner s share in the partnership property. That means 
that ultimately the partnership property is liable for payment of separate 
debts of the partners till they are paid in full and, conversely, the separate 
property of the partners is liable for the payment of partnership debts 
till they are paid in full Where only one partner of a firm becomes 
bankrupt and the others remain solvent, what vests m the trustee 
is the separate properly of the insolvent and his share in the partner- 
ship property. But his share in the partnership property shall be in 
the first instance available for payment of the partnership debts. The 
partnership creditors will not be allowed to prove against the separate 
estates and share equally with the separate creditors. They shall be 
entitled to proceed only against any surplus which may be left after 
paying in foil the separate creditors 

Analysing the sub-section, therefore, we find that it lays dowm 
four rules : — 

(i) the partnership property shall be applicable in the first instance 
in the payment of partnership debts ; 

(ii) the separate property of each partner shall be applicable in the 
first instance in payment of his separate debts ; 

(m) the surplus of the separate property of the partners left 
after the payment of the separate debts in full shall be carried over 
to the partnership pioperty account and distributed amongst the joint 
creditors as such ; and 

($p) if there is a surplus left of the partnership property after 
paying off the partnership creditors it shall be divided m proportion 
to the rights and interests of each partner in the# partnership property 
and the portions so made shall be carried to the account of each one of 
them and treated as their separate property. 

By way of explanation it may be added that the separate estate 
of one partner is to be considered as one estate. Thus if there are three 
partners in an insolvent firm, there shall be four estates to be administered, 
t* i., one joint estate and three separate estates. The joint estate and 
the separate estates of the partners are to be considered distinct estates 
for the purposes of administration. They are so much considered as 
distinct estates that a joint creditor having a security upon a ^ separate 
estate of one of the partners is entitled to prove against the joint estate 
for the full amount of his debt, without giving up his security and vice 
mf$^ (Ih If a creditor of a firm and also of an individual partner 
holds security from that partner for both the joint and separate 
dibISi and the realised separate security is more than sufficient to satisfy 
the separate debt, such creditor may prove against the joint estate for 


(1) AT> Peacock, 2 CrL & J. 27 ; JExp. Bowden, 1 D. & C. 135 ; Bank 
of Auskaiaeia r. er & Co., l9Cb. D.TOSj 7?e Buttmi, Mawy Co., 
19M, 3 Ch. 199. 
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s. 61 fuil amount of the joiut debt, without dedurtiup the >,etuntv Ihe 
( 4 ). reason is that the security is not on the parlnetslui) ( i^iperty (IJ. And 
in such a ca^e, i. e., where a credilnr ai tho iomi estate, and aihO ot 
one of the separate estates, holds as security tor both of the debts 
property belonging to the separate estate of tlie partner who is .sepa- 
rately indebted, he may proceed to apportion the security in whatever 
way IS most to his advantage (2). 

Joint estate for joint creditors. --'Ihe first rule in the distribiiliun of 
property m the case of insolvent partners is that the partnership property 
shall be applicable in the first instance in payment of the partnership debts. 
The rule has been already explained and there are no exceptions to it 

Separate estates for separate debts.— The second rule is that the 
separate estate of each partner should in the first instance be applied 
to the payment of his separate debts. In English law the above rule is 
subject to several exceptions which have been engrafted on it by long 
usage and judicial decisions. The rules as to the distribution nt joint 
and separate estates are founded upon the equities of the partners 
inier se and the exceptions— at any rate most of them— have originated 
in the necessity for adjusting equities between the partners. 'Ihe 
equitable basis of the rule will be clear from the fact that it is not 
confined to cases of partnership only but applies to joint contractors 
generally (3). 

We now proceed to consider the exceptions : — 

Exception No. 7.— Partnership creditors may prove against and 
receive _ dividends out of each of the separate estates, provided there 
is no joint estate and no solvent partner who can be sued. The reason 
for the exception is clear. So long as the joint creditors have other 
properties available for the realisation of their debts, they should not 
be in justice allowed to compete with creditors who can only procsetl 
against the separate property of the partners The existence of any 
joint estate whatsoever, no matttr how little it may be, defeats this 
right of the joint creditors (4j. If there is any doubt as to whether 
there is any joint estate, an inquiry will be directed (5). If, however, 
the joint estate is plej^iged for its full value, it bhal) be considered for 
the purposes of this seotio.i that there is no joint estate (6). If, upon 
the assumption that there is no joint estate, joint creditors prove against 
and receive dividends out of one or more of the separate estates, and 
joint estate is subsequently discovered, the estates so burdened are entitled 
to reimbursement out of the proceeds of this joint estate (7). 


If there is a solvent partner who can be sued, ’ the exception 
does not apply. The existence, however, of a solvert partner, if he 
be abroad (8), or the fact that the estate of a deceased partner w 


(1) £jrp. Watson, 43 L. U. 5tG. 

W. ^J!P- Dickin, L. ii. 20 Eq. 707. 

(o) Eogors, 3 3'L D* & D, 95, ttpDrov^d in Iltiarf* Hi**.* # r n i 

Corporation, (1877) 3 A. C. .789 at 
(4) Exp. Taitt, 16 ?es. 198. 

@ Erp. Birley, I M. D, & D. .887 ; 2 Jf. D. & 1) t 
16) Evp. (iellor, 2 Madd. 262. 

(7) Exp. Willock, 2 Bose 892. 

{o; Zxp. Binkertpn, 6 Vos. 814, 
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solv'eul (1), will not prevant joint creditors from availing themselves of this 
exception^ because under those circumstances there would be no solvent 
parmef whom they could sue. A partner will be deemed to be solvent, 
alilioiigh he be in fact insolvent, until his msolvency has been judicially 
deciariBd (2). If the msolvencs^ is admitted, iudicial declaration is not 
aiways necessary (3), 

Exception No, 2.— Where a joint creditor is the petitioning creditor 
imdei ri separate adjudication, he may prove against and receive dividends 
out of the separate estate pari pas^u with the separate creditors (4), 
and this although there is due to him a separate debt, sufficient to 
have supported the petition (5), and although as to part of the dividends, 
he Will only be a trustee for another joint creditor (6). It is difficult 
to conceive how one joint creditor could be in a different situation from 
all the other joint creditors (7). The rule is very singular (8), but the 
practice is so settled by a long course of decisions that it cannot be 
upset. 


Exception No, 3 , — ^Joint creditors may, by paying the separate 
creditors in full, acquire the right to prove against and receive dividends 
out of that sparate estate (9). By paying the separate creditors m 
full the equity of the rule is satisfied. An undertaking to pay the separate 
creditors is not sufficient, at any rate unless they are ascertained (10). 
The petitioning creditor, although he may be in fact a joint creditor, 
IS for this purpose deemed to be a separate creditor and must be paid 
in full (11). 

Exception No, 4. — Where a partner has fraudulently converted to 
his own use property belonging to the firm, the joint estate, if all the 
partners be bankrupt (12), or the solvent partners, if any (13), may prove 
against the estate of the bankrupt partner in competition with his 
separate creditors in respect of the property so fraudulently con- 
verted (14). 

Applicability of the exceptions in India.“~-The applicability of the 
exceptions has been considered in one Indian reported case (15). The 
particular exception considered in that case was^ exception no. 2, i. e., 
in favour of the petitioning creditor, and it was held that that exception 


fl) Etp, B<iuerman, 3 Dci. 476. 
m Exp, Jaiison, 3 M.iiU. 229. 

(BJ fie Girpenter 7 Mot. 270 

(4) Erp, Aekerinann, 14 Ves. 604. 

(5) Exp. Barnett, 2 M, I). & I), Hoi, 
k) Plxp. Th Tastei, 17 Yes. 247. 

(7) Exp. HalL 1804, 9 Yes, 319, per Lord Olinueellnr Ekimi. 

(8) Exp. AckeniiaTin, 1868, 14 Yes. 604. 
fl)) Exp. Chandler, 9 Yes. 35. 
to) Plxp, Taiti, 16 Yes. 193 

11) Exp, Oliaticller, 9 Yes. 85. 

12) Exp. Lodge, 1 Yes. 166. 

il3) Exp. Yonge, 2 Bose, 40. ^ ^ m t i n 

(14) Laeey Hill, 1876, 4 Oh. T>. 536, affirmed Su!)noin. Read n. Bailey, 

® Naraim Das Dorilal v. MihUal, A 1. R mi All. 521 : 149 I C. 985 r 
S6 All. 1041. 
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S*6i not appiv in India, 'fhe groiandg of tba dfet^on weie tiated ii 

' *4 1 follows 

**The Froidncial Insoltreney Act m an Aci to c«tri>ii!idate and 
amend the law relating to insohancy in British India^ an ! it most be 
presismeci that the Indian legislature m passing this \ct wa<* aware of the 
exceptions made by the courts m England to the English Bankruptcy Act, 
on which the Indian enactment is based. If it uas the mtentiuii of the 
legislature to allow exceptions to the rule laid down in the Act, 

we should expect to find provisions to this effect in the Act itself. 

It wouldi ill our opinion, be contrary to the intention of the legislature to 
introduce exceptions to the clear terms of the Act. No single case 
decided by any court in India has been brought to our notice in 
which effect has been given to such exceptions to the law as laid down 
in the Act.** 

It IS submitted that, despite the Act being a consolidating am* 

amending one, it is incomplete m many respects and that those gaps have 
been filled up by the Indian courts by reference to the English Acts 

Again the English Act also contains exceptions of the nature specified 
m the first sub-section of section 6B Notwithstanding those exceptions 
m the English Act, that Act has not been so interpreted as to exclude the 
applicability ot the above mentioned exceptions in the distribution of joint- 
and separate estates. The legislature at the time of enacting the present 
Act was also aware of the fact that the English section, though arranged 
and worded similar to section 61, was s.ill so interpreted as to admit 
of the applicability of these exceptions. That knowledge might have 
induced the legislature to leave the matter as we find it nou 
without entering into the difficult task of codifying the English law 
in all respects. On examining the Provincial Insolvency Act, if there 
is one thing which impresses more than anything else, it is this that the 
framers of the Act were anxious to make it as short as possible, 
The preamble of the Act, therefor^, cannot by itself be taken as an evi- 
dence of the legislature’s intention that it wanted the Indian cotirt®^ 
to exclude the exceptions well established under the English law ni 
interpreting the Indian Act, 

Payment in Ml of joint and separate debts. -* In order that the 
rule stated m the sub-sefction may bs applied the debts of one estate mutt be 
paid in full in the first instance and only the surplus is to be utilised for the 
payment of debts due from the other estate. **Iii bankruptcy there is onl) 
one administration of joint and separate estates, though for convenience 
of administration the creditors are divided into two classes. And the rule is 
clear that when a creditor is competing with the other creditors, he cannot 
prove for interest accrued due after the adjudication. Of course, if he has 
a security for ^his debt, the case is different. But, in the absence of any 
security, a creditor cannot get interest on his debt accrued subsef neatly 
to the adjudication until the creditors, joint and separate, teve been 
satisfied the principal of their debts’ ’ (1). Payment in full did nol, under 
former statutes, for this purpose, include payment of interest (2). The 
present sub-section (b) is also the same. Interest after the order of adjudi 
cation Is not to be paid til! all the debts, mentioned in the section (including 
the debts due both from the joint and the separate estates) are paid. 


(1) f indlay, 17 Gk D. 334, per James, L. J. 

(2) Clarke, 4 VeSt 657, 
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What estate is joint and what is separate.— There is only one 
administration m bankruptcy ot the estate of the partnershin as well as of the 
separate estate's But in order to give effect to the rule embodied in _^tjh- 
section (4), the receiver has to treat the property belonging to the joint 
and separate estates and their creditors distinctly and has to keep 
separate record and account in the distribution of property. For that 
purpose he has to distinguish separate property from Joint Property 
and separate debts from joint debts. It is a question of fact whether 
the property is joint or separate estate. The conduct of the bankrupts 
leading a creditor to believe joint to be separate estate will not entitle him 
to treat it as such for the purpose of proof (1). The general rule on 
which the distinction between joint estate and separate estate is based 
depends upon the equities of the partners inter se, and not upon any hen of 
the creditors upon them. For the purposes _ of distribution, theiefore, 
whatever is as between the parties themselves joint estate, and whatever is 
as between them separate estate, will be joint or separate 
subject however, to the doctrine of reputed ownership Like any other 
property the character of the estate may be altered by partners by 
bona fide transfers, that is to say. the partners may by fgj®®“®“ 

treat the iomt nroperty as separate or separate property as joint amongst 

even though at the time of such altera- 
tion the estate of which the properry is transferred is ^ 

agreement to transfer, however, must not be , 

not “that what has to be done under the agreement must be entirely com- 
p?eted but that nothing remains to be done agreement 

ooerative (5).*’ Asain the agreement or transfer must be a 6 na me one 

^Ko„ld „ol b/ainted with fraud (6). The 

whether a particular property baa c^ed to 1 P Lnsfetrina 

the transfer must be such as to get nd of any rights m the 
partner to have the transferred assets applied in 

the liabilities of the firm. For instances where such transfers were con- 

cases (7). In each case the questmn is 

primarily one of construction of the partnership deed or the subsequent 
KSemeL, if any (8). In the absence of any agreement to the contrary, 
tharoX^ill be joint property which was existing as such at the date of 
the dissolution (9). , 

The second circumstance which affects joint or separate estates k the 
doctrine of reputed ownership. As stated b®fote, the rule as to the 
distribution of joint and separate estates is I 

'PTu "f the 

wbicb has Its ongm m an equity m will Ka with 

separate property in the reputed ownership of the Jifm will o® dealt 
as part of the joint estate, and j oint property of the firm m the reputed 

(1) b'xp. Conuell, ;i I>ea- 201 ; Re Collie, ^ 

i fZ- 1 Mudd, m 

(I! Spue* J rVe,. * 1 fp. I*'*;'"’ '8 ;• 

m Wth Mnrlev re White, h* E, 8 Ob, ICwo ; ^ ^ x l 

{jj MOW ^ nK Vi affirmed sub-uom, Ewp, Butcher, 13 

4!1)S1Tsfm JsV ^.PeWood, 10 Oh. D. 554 j Be 

Mor 76 ; Be Daniel, 3 Mans 312. , „ _ 

(I) S®^&ey, L. E. 8 Ob. 1028 ; Fayne ti.’ Hornby, 25 Beav. 280. 
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S i6l Awneisliip of one paitner will be d^nlr with as imi d tlr e,nnil<* 

4l The f.lnr*"tnne rouies f 5 be applied Httueralh either wlierr Hr>i ha^^beeii 

changes in the coii^utut ton of the nr ihe ret.»ieni«iiit d i , irriiers oi 

the admission of a nen partnn ( % the death of i tr * or Ti’bere 

there is no ioint estate m f^ict but only by repute. \Vkr.i] % partner retire*^ 
or a new partner is admitted, the clnru^e does not iioressirily cause u 
change in the reputed ownership of the property of tbf^ old firm. Ver^ 
often property left m the reputed ownership of the old ffiriin although in 
tact belonging to the new^ firm* has, in the event of hankrupicy, been 
treated as part of the joint estate of the old firm (I). Siiniiarly tf a part- 
nership is dissolved and one of the partners continnfc}<s to carry on the 
business on ins own account by the tacit consent or acoquiescence of the 
retired partners, the joint estate of all will be chstnbutfible as a separate 
estate of the continuing partner (2). The same will be done wliere partner- 
ship property comes m to the hands of one partner by ivorship, and that 
partner becomes bankrupt (3). 

There may not be any joint estate in tact ; a irapresentation that 
there is a partnership is sufficient to create joml estate It is created 
} y reputed ownership (5). See also commentary under section 2H (3). 

What debts are joint and what are separate'^ Just as the assets 
of the joint and separate estates are to be kept distimct so are their 
liabilities. The question whether the debt is a joint m a separate one 
depends upon the terms of the contract or the agreeiinent between the 
parties. It is the nature of the debt at the date ol bankruptcy which 
determines against which estate the proof is to be made The nature of a 
debt is not changed merely because the joint or one of the separate estates, 
as the case may be, has had the whole benefit of tiny for w^hich it 
incurred (6) To fix the estate which is sought to ht charged, it h 
necessary to show that it had agreed to accept the liability , and the creditor 
had acquiesced* Joint debts may he converted into ^lepaasate and separate 
into joint debts in a number of ways, t e., novation, merpsr, discharge, etc* 
The mere fact that a partner is also personally liable for the partnership 
debt will not deprive it of its character as a partnershi p debt (7)* The 
reader is referred to the Indian Contract Act and other books dealing with 
the general law of contracts and debts* Sometimes it huippens that a debt 
is due jfrom a firm as well as a partner or partners separately m their 
individual capacity. In such cases the question arises as to against which 
estate is the creditor entitled to prove. We proceed io consider the subject 
under the next heading* 

Bankruptcy : dccDriue of election —Prior to tie Bankruptcy Act of 
1914, the matter in England was governed by what is generally known the 
Wkruptcy doctrine of election. It is that the creditor is not entitled to 
prove against, and receive dividends from both the estates of the firm and 

(1) Buxton, 1 Gi. & J. 207 ; &/?. Hpra|3,ue, -illieCK M. & ft* 860 ; 
Exp. Harris, lMadcl.68S. 

(2) Horn t?. Baker, 0 East 215 ; West v Skip, t Vm, sen. 239 ; Exp. 
Barrow, 2 Rose, 252* 

(Sj Exp. Leaf, 1 M. & C. 662 ; Exp. Heath, 4 Jut., R 

(4) E^p. Arboutn, 1846 DeG. 369* 

(5) Re Eowland and Oranksbaw, B. R, 1 Ch, 421 ; Hayman, 8 Oh* 

^ D, 11 : Em. Sheen, 6 Ob* D. 265. 

J I ! I ( , , . (6) reele, 6 Yes, 602 ; Ssop> Bolitlio. 181?, Bu.ok, 100 , Emly tj. l/ye, ‘ 

1431.0.756(2): A.E E. 1983 Eab. 6®. 



DOCTRINE OF ELECTION. 


583 


the separate estate of the partner. He will have to elect whether he S. 61 
would prove against the joint estate or against the separate estate. The (4), 
election is, however, to be made by him ; he cannot be compelled to prove 
against one estate and not the other (1). The liability of the joint estate 
and the separate estate should be distinct, though it may be contained in 
one mstrument. Thus there may be a promissory note made by the 
members of the firm jointly, and also by some or all of them separately (2) I 
or It may be a decree obtained against the partnership property and also 
against one of the partners personally (3). 

The mere effect of a creditor proving agamsl one estate will not neces- 
sarily preclude him from proving against the other, even if he has received 
a dividend from the former. Ihusit has been held that a creditor who 
bad proved and received a dividend might change his election on refunding 
the dividend received with interest at four per cent., though he could not 
disturb any dividend already paid (4). He will not, however, be permitted 
to alter his determination after he has made a deliberate and conclusive 
election (5). Where a creditor proved and received a first and final 
dividend m a bankruptcy m Hongkong on the footing that the debt was 
for the price of goods sold and delivered and at the same time continued an 
action against the bankrupt and his trustees for the return of the goods on 
the ground that they had been obtained by fraud, it was held by the Privy 
Council that, notwithstanding the express reservation by the creditor of the 
rights asserted in the action, the proof and receipt of dividend constituted 
an irrevocable election to approbate the contract, and that therefore the 
action had been properly dismissed {6) 

Schedule 2, rule 19, B. A., 1914, now contains an express provision 
for proof in respect of distinct contracts. It runs as follows : — 

If a debtor was, at the date of the receiving order, liable in respect 
of distinct contracts as a member of two or more distinct firms, or as a sole 
contractor, and also as member of a firm, the circumstance that the 
firms are in whole or in part composed of the same individuals, or that the 
sole contractor is also one of the joint* contractors, shall not prevent proof 
in respect of the contracts, against the properties respectively liable on the 
contracts. ’’ % 

The rule abolishes the bankruptcy doctrine of election in the case of 
contracts ; for although its application is limited by the express words of 
the rule to cases where the joint liability is a liability as members of a firm, 
this will include all cases in which the doctrine of election could have 
applied, because that doctrine could only have applied where there was a 
joint estate, and, whenever there is a joint estate there is a firm (7), The 
rule is, however, confined to the case of con tracts only. It does not apply 


(Ij Jethuki-Uhhotdldl o Lallubhai-MulchuiKl, A. L K. Bom. S80 : 

12? I. C. BBS. 

(2) iioiicy, IB 7 Cih 118. 

JetlmLibriihotalal r. Ijaihibhal-Malchand, A. L R. 1930 Born. 380: 
127 BOB 335. 

(4) Axp* Adamsmi, B CIk D, Hi)7. 

(5) Bixon, 2 M. IT & D. 313, P. Husbands, 2 Gl & J.4^ 

MIxp. Bolton, 1816, Bu(*k. 7 ; Law, M. & Ch. Ill ; Li(kM. 

2 Rflie, St 

(6) The Kill Tje Looag y. Beth, 1920, B. & 0. B. 89. 
miExp, lioney, L. E. 7 Ch. 178, per Hellish, L J. 
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S.61 to breaches of trust of a firm and iraac!« imputable to a firm Iii tht 
absence of an^ proiasion similar to rule 19, second Schedule, B* A , 1914, 
It ir. siibniitted that the old doctrine oi eleciioii will apph^ in India* 

Exceplion to the above rule, “-'■Where trust money has been 
misappropriated by a firm, one of the partners in which is a trustee, proof 
may be made against the separata estate of the trustee lartner as well as 
the joint estate ’1), The «ame principle applies m every case where there 
IS a fiduciary relation resting on contract such as that of a promoter or 
agent or director, and it makes no difference that the trust fund properly 
comes into the possession of the firm in the first instance or that the 
trustee member \ ad not originally possession of it (2), The ground of the 
above exception to the general rule that a liability arising out of a breach 
of contract cannot be proved against both the estates is that here the 
several liabilities arise out of distinct contracts. The exception will not 
apply to the case of misapplication of a trust fund by a firm, no member of 
which is an express trustee (3). 

Insolvency of one partner. — So far we have considered the case 
where the joint estate is insolvent Where the firm itself is solvent and 
only one partner becomes msolvenl, the separate property of the insolvent 
partner as well as his share in the partnership property vests in the receiver. 
The share oi the partner m the partnership can, however, not be made 
available for the payment of the separate debts of the insolvent partner until 
the partnership debts are paid off. In the words of Lord Tenterden, it is 
clearly established as a good principle of law that if one partner becomes a 
bankrupt his assignees can obtain no share of the partnership effects until 
they first satisfy all that is due from him to the partnership (4). In 
England the insolvency ot a partner constitutes a dissolution of the 
partnership (5), subject to any agreement between the partners (6)* 
The trustee becomes a tenant in-common with the other partner, subject 
to an account, and the trustee is in strictness entitled to put a person in 
possession of the whole of the property of the firm, Even if the strict law 
Is such, the actual practice there is that the administration of the 
partnership affairs for the purpose of ascertaining and paying to the trustees 
the bankrupt’s share in the assets will be carried out, as a rule, by the 
solvent partner, unless^bere be any misconduct on his part or he be abr<»d 
or dead (7j, The solvent partners are however liable to furnish the trustee 
with proper accounts, and they must allow him tu inspect the partnership 
books (8). Section 117 and section ill, B. A, 1914, contain provisions 
relating to the rights of solvent partners and the trustee of the insolvent 
partner in the matter of bringing suits. 

Sections 117 and 118 run as follows ; — 

Section 1 17. — Where a member of a partnership is ‘adjudged 
bankrupt, the court may authorise the trustee to commence and prosecute 


(1) Me Parkers 19 Q, B. J). 84 ; Me Lake, 1003, 1 IL B. 439. 
m Me P, Maefadyen & Oo., 1908, 2 K, B. 817, 

(3) Me Kent, County Gaslight & Cooke Co., Ltil, 1918. 1 Cii. 
i4) Holdernesse n. Shackles, 1828, 8 B. & 0. 612. 

(6j Ifex V* Hanbury, 1776, Cowp 445 ? Edwards n* Hoopert 11 M. 4 W. 


6) Baglish PatInetShip Act, 1S9U, Sec^ 8S, 
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any action la the names of the trustee and of the bankrupt’s partner ; and 
any release by such partner of the debt or demand to wtiich the action 
relates shall be void ; but notice of the application for authority to 
commence the action shall be given to him, and he mav show cause 
against it, and on his application the court mav, if it thinks fit, direct that 
he shall receive his proper snare of the proceeds of the action, and, if he 
does not claim any benefit therefrom, he shall be indemnified against costs 
in respect thereof as the court directs. 

Section 118— Where a bankrupt is a contractor in respect of any 
contract jointly with any person or persons, such person or persons 
may sue or be sued in respect of the contract without the joinder of the 
bankrupt 

In India, prior to the Indian Partnership Act, Act 9 of 1932, the 
insolvency of a partner did not ipso facto operate as a dissolution of the 
partnership (1). The solvent partners could however ‘^eek dissolution 
through the court in a regular suit under section 25^1 of the Indian 
Contract Act, 1882. The law under the Indian Partnership Act is the 
same as it is in England By section 42 of the Act the adjudication of a 
partner as an insolvent dissolves the partnership, subject, of course, to a 
contract to the contrary. The position of the receiver of an insolvent 
partnerin relation to the partnership is now the same in England and India. 

In England, the practice is that the solvent partner is allowed to 
make arrangements for securing to the trustee payment of the bankrupt s 
share in the assets of the firm There the dissolution ol the partnership 
firm, in the case of a partner being separately adjudicated bankrupt, dates 
from the act of bankruptcy, the authority of the bankrupt to deaf 
with partnership assets is determined from that dale, and the accounts 
between the trustee of a bankrupt partner and the solvent partner are 
made up from the same date except as to profits made by the solvent 
partner subsequent to the bankruptcy by employment of the ^ capital 
existing at the date of the bankruptcy, of wiiich the trustee is entitled to 
account (2). The same rule will apply m India, except that tor the act ol 
bankruptcy it shall be the presentation of the petition which shall be the 
material date. 

Proof by a partner against the joint estate^— It may be and often 
happens that the firm is indebted to one of the partners as well, in addition 
to other creditors. In the insolvency of the firm the partner creditor does 
not stand on the same footing as the other creditors of the firm He cannot 
be allowed to prove against the joint estate, the reason being that^ it will 
bring him in competition with his own creditors The other creditors of 
the firm are entitled to get their debts paid from the insolvent partner as 
well, and in justice to the other creditors, the insolvent partnw creditor 
cannot take away any portion of the partnership debt without first 
paying off the joint creditors. This rule is, however, subject to 
certain Exceptions. They are, firstly, that where a partner becomes 
a creditor in respect of the fraudulent conversion of^ his separate 
estate to the use of the partnership by the partnership, the partner 
so defrauded, or, if he be bankrupt, his separate estate, may prove 


(i) See also Ma Thwe u. Munshi Earn, Idl i U 62 : A. I. E, 1931 Bang. 
iUl ; Sanyasi Charan Maiidai th Aslmtosh Uhosb, A. L IT Idle Oal 

&) Orawshay e?. Ooilins. 15 Vos and Bee. 42 oi the IngUah Partner- 

ship Aotf 1890. 


S.6! 

(4). 
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S. 61 toe jaioi estate, io competition with the joint oreditotn (I), 

(4J The coiiverstj is also irue and we have already considered i; as a case- 
when joint creditors may prove tv^aiast a separate estates Secoociiy, 
where one or more members of a firm carry on a distinct and separatt'" 
iTade either 1 be aggregate firm (firm within the tirni) or the member or 
members of it, who carry on the separate trade, may prove agaiosi the 
other Imajor firoT for debts which have arisen in the ordinary cotinse of 
business, but for such debts only (2). There can be proof for goods si:i|> 
plied but not for money (3), unless, in the case of hankers, whose hrrb.ness 
may be said to be dealing in money (4), 


The important point to note in the application of the exception is that 
the sraallar firm must be, in fact, carrying on a distinct trade, and not be 
merely a branch of the larger firm, carrying on its business. Tint Is to 
say, there should in fact be two distinct estates. The fact that a person 
carries on two businesses in different names, one io India and one 
abroad, and that separate, proceedings in bankruptcy are taken out in 
each country ^ for the distribution of ihe property there situate, does 
not make ' the bankrupt a member of two distinct firms, since there is 
really one estate (5). 

Proof by one partner against another partner - -In the preceding 
para we have considered as to when a partner creditor can prove against 
the joint estate in the insolvency of a firm of which he is a member. We 
now consider proof by a partner or by his estate, if he be insolveni, against 
the' separate estate of a bankrupt co-partner. Here too the testis the 
same, f. e:, toe partner will not be allowed to prove againt his co-partner, if 
by doing so he comes into competition with bis own creditors. The rule is 
that so long as there are any joint debts, and any possibility of their being 
brought upon the separate estate, a partner, or his estate, who is liable for^ 
such joint debts, may not make any claim against the separate estate,, if 
be, or it, may possibly come into competition with Iris, or its, own credi- 
tors (6). The rule does no apply unless there has been actually 'proved 
in the bankruptcy some debt for which the bankrupt: and the person 'seek- 
ing' to prove were jointly liable, and the possibility of such debts being 
proved is not enough (7). The existence of debts which, though provable 
'against 1'he estates of The insolvent partness are against the partner, seeking • 
to prove statutedmred#^ will not preclude the 'latter 'from proving I H)*/' The'' 
ireasonTs that; 'the j,oint creditors 'having, allowed their remed'y, against 
partmr 'Seeking to prove to become 'barred by. time cannot come 'into com- 
petition with hino If there were ' never a;ny > joint debts, or 'if' all Those 


4 Mi 


(1)' Sillitoe, Ifi. J. piirT,*o'r(i’Ki‘dor!. 

^ ^ &) -mp, Sillitoe, 1824, 1 GL & X 1^74 ; 2' Ti; & J* ’ 124 : 

'Sfp. 'MaudeiL. li 2 
■ '| Thompson. 

(4) 'Jhyi. .William's. &T). 488. '-''''''vT''!'"’,''!"",':'' - 

Wiimii, ;,T.; il l (Jh, M ; Sxp. '.Banoolpe'', .Turtugah'Tl Cii* 'D. 
Bt7i '"affirmed ,sab :' mm ■ Ba'aCa ,■ Be, 'Fort'ugal ^ Waddelf^,"5''^ App'lCasfes. TBl 
Mahgai 'EM 'nT'Mbhau 'Lai, A 1 li lB84''Lah:83": 140' L CX '985";' '"Yokohama 
Specie Bank o. B. Ourknder & Co., 1926, 43 C, L. X 486 ; 06 L tb 469 ; A, I E* 
'• 402bi'OaLBCIb» '■ ' ' ’ ' ,1 '' 

1 T. l^T<^Jr3l2r2xp.'Cria'o^ Gordon, 

U B* ly Bh. IBO, affirmed on appeal, subuom Sauemi a Gordon* 1 Apr. 
.OttBefn W Blytfee, 16 Cii. Vi 620 i i2e Hiucl, C2 Xj. S27. 

I 2 ta. & J. 232, See ai« 


fii ifil If lilfe'; ?- ,1 '■ 
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whiro mev existed have b^'en paid in full, the rule will not app!^’^ (IK An 
undettikiii % how^everj by the creditor partner to indemnify the Joint 
estate I ij, nr evidence that ihe joint estate iq s'ufficient to pay the joint 
creditors in full is not enon^h^ nor wdl an inquiry be dnected to ascertain 
whether this be so (3). 

\s iheady rtatedj th^ reason ot the rule is to prevent corapetihou 
hetw Hvi the creditor pcarfneranJ his own creditors as the joint creditors 
can rerovet the balance l^tt unpaid bv ib^ joint estate from the separate 
estate of the creditor partner Where, therefore, the separata estate 
of the debtor partner is msntfirient for the payment of separate debis^ 
exclusive oi the debt to his co partner, and consequently there can be 
no surplus for the joint creduors, the rule has no application, and ibe 
creditor partner may prove against the separate estate of the debtor partner 
m competition with the latter*s separate creditors (4). This exception was 
Mutroduced by Lord Westbury in the case last cited. The exception 
applies even where the iiustee of a solvent separate estate seeks to prove 
in an insolvent separate estate The applicability of the exception to 
such n case was formerly doubted 15), but now it is settled that it 
applies (6). The executor of a deceased partner is generally in no better 
position thin the de:e^sed wjalcl have been (7). The earlier law was 
somewhat different (8), 

The rule that a partner cannot prove in the insolvency of another 
partner will not apply where the share of the deceased partner has been 
asceitaified before the adjudication and no joint liability can be shown 
to exi^t Thu^' where on the deatu of a partner in a London firm a sum 
was found due to his estate from the surviving partners and disputes 
between the deceased partner and another firm in Dundee, of which he was 
also a member and which after his death was a creditor of the London 
firm, were compromised and settled by the executors, it was held that a 
proof by the executors in a subsequent bankruptcy of the London firm 
ought to be admitted (9 b 

Application of surplus. '^Where there is a surplus of the separate 
property of the partners, it is to be dealt with as p^rt of the partnership 
property and the surplus of the partnership property is to be dealt with 
as part of the respective estates in proportion to the rights of the partners 
therein. The rule is sufficieatly clear and doss not need much explanation* 
Where a man is partner in several firms, and all of them become bank- 


* 1 D »(lgs m, 1\ront Me A. 447) ; Davis, 4 DeO, L H, 

m ; Erp. Wat^ on, 4 47L 

^2) ir.’p. Moore, 2 Gl, A: J. ibG. 
f3) Ejrp. Bass, 86 L. J. Bank 39, 

(4) Ejp Topping, 34 L. A. Bank. 13. 

C)) Lacey fx Hill L. 11 8 Oh. 441. 
m Be Head. 1894, 1 Q. B 63^* 

f7j Mrp. Carteri 2 GL & J. 233 ; Nanson Gordon, 1 App. Cases 193 ; 
Slr/A BL Ijbe, 16 (Jh. T), 620, (in this case the administrator of the deceased 
partner Ws not allowed to prove in competition with his creditors for bis 
share of the partnership capital in the liqukkation of the surviving partners, 
oven though they had iinproperly continued to employ that share in the 
IniSiacss after the death of the intestate). 

(81 See Km. Garland, 10 ?es. 110 ; Erp. Butterfield, De Gex/5?0;»i5rp* 
Westcott, L. R 9 Ch* 626. 

(9) ## Douglas, 1930,1 Ok 343. 
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mpU the surplus of hiE separate estate wiObe distributed amongst the 
several joml estates m proportion to Iheir inbihUes (1). 

Consolidation of estates —Neither in the English Act iior_ in the 
Indian \cis is there anv provision as to the consolidation of joint and 
separate estates The old law which, it seems’still exists, has been thus stated 
“Where the ioint and separate estates are so hlend..d together as !o render 
It impracticable to keep them separate the court will consolidate them, but 
not where the accounts can be kept distinct and a single creditor objects (2). 
Even if the creditors at a general meeting agree to consolidate the estates, 

the court will not sanction the measure without inquiry whether the pro- 
posed consolidation will be for the benefit of the creditors generally (3). An 
order for consolidation will not be made merely because difficulties are 
iikly to arise m distribution, with regard to the investigation of proofs or 
as to whether creditors were originally joint or separate, and whether or 
not in certain cases there has been a novation, even though they may add 
to the expense of the administration (4). 

Sub-section (5) .-Subject to the provisions of this Act, all the debts 
entered in the schedule are to be paid jf-irn passu. Under the old law of 
Fneland debts on voluntary bonds or covenants were postponed in bank- 
ruotcv to other debts The present law is, both m England and m India, 
that all debts except those to which the statute expressly gives priority or 
those postponed under the statute, are entitled to receive dividends Pan 
fSl The court has no power to make a distribution among a limited 
class of creditors only (6) Under the Act 3 of 1907, an order of d^charp 
released the insolvent only from those debts which were entered m the 
schedule and not from all those which were provable in bankruptcy. In a 
rase under that Act, a creditor held two decrees but m the inso vency pro- 
rLdines he proved only one decree, reserving the other to settlement after 
the discharge of the debtor ; and the court, recognising the inequity of the 
tactics, excluded the decree that had been proved from the benefit of the 
conditions imposed on the discharge of the insolvent under S. 44 (2) (c) 
P I A 1907, that is to say, excluded him from receiving dividends. It 
was held that, in view of the provisions for equal division of assets contain- 
ed in Ss 33 and 39, B I. A., 1907, the order of exclusion was incompetent 

(7) Tust a^the court cannot exclude a creditor from sharing in the divi- 

dJndi it cannot also give priority to the debts of certain creditors, apart 
from the provisions of the Act. Thus it has been held that the creditors 
of the ancestor are not entitled to any preference in the insolvency of the 
bgal representative. Not only that, but until there is a personal decree 
under S. 52, C.P.C., against a person as the legal representative of another, 
the liability is not provable in the insolvency of such legal representative 

(8) . Where a promisee m a contract of indemnity becomes bankrupt 


(1) Mrp. Pranklyn, re James, fl8l9) 1 Buck. 832. 

( 2 ) Sheppaid, M.& B. 415. _ 

(8) Arelibold's Bankruptcy, page 8(^2, cited m William s Bankruptcy 
Practice, 14th edition on page 208 , Btiutt, 1 Gl. & ,7. 29. 

(4) He Kriegei, 10 Mor. 99, followed in Jfe Barker & Co., 21 Mans 288. 

'srt . "Til XX Q nnArt ItlrA wnwifi! Itj 
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(4) Tie Kriegel, 10 Mor. h 9, loiiowen in Jtte Diiraer uo., 

(5) JfJxp. Pottinger, 8 Cli. D. 621, decided upon like words in se^ion 32 

the Act oi 1869 : fie Coates, 2 Mor, 87, decided nntler the Act of 1883. 

^ Ttr* t.. ’ -n .9, r« "D Oft 


tui i?e Wiskemann, 1923, B. & C. R. 28. 

M »’J)esh Man Tailor^ 19 I* 0. 385 : 6 8. B. R. « 

(8; P. A** A* Ohettyar Firm v, P? R. TSf. ^ hettyar Firmi A*I.R^ 1934 
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the trustee in b^kruptcy can recover .S’ wee'd ^ 

ihe sum so recovered uiu^t first be applied to discharge tue claim agre \ 

S bfS mnified rhu, I, I 1-“ . » ' 1“ 

l,at,inr.,pectofthdtck™, A has , nsht 

c^oes bankrupt X’'? tru'tee in bankruptcy ran force C to pay tae amount 
Tt the Hain <0 Him but the sum recovered by virtue of the indemnity must 
hi aporiaTe.ci™lv m paying that debt against -hich the debtor ua 
entitled to be mdemmftad (1). Under the common of England an m 
demnitv was confined to protecting the indemnified against actual loss and 

not against liabilities (2). But the courts of oriquity 

1 oUowed the common law in this respect and have acted on ‘he ruk q U 
that the indemnity should extend even to liability .nd not a t 
only (3). 

In England certain debts are POslPf"®^ f” s'^^id ^29 

ison sections 36 and 42, B. A. of 1914. and Bovill’s Act (28 and 29 
vlt ’cTs) In the Indian Acts no provisions postponing he 

payment of certain debts to others in the distribution of property in an 

qolvenc3^ 

Sub-section (6h— The question of payment of interest has been con- 
,ld«.fSSS i ssetion 48 of th. Act, E.t« to oomm.nlsry „nd.r 

that section. 

Miscellaneous.— At the time of making an order of adjudication 
against the partners of a firm, the court need not make any order as to the 
cLrse of ad^nistratiou in insolvency with f - JfX 

the firm and separate are to be certainly 

giVa°nby the insSveiicy court ; and such directions may be given even 
after the discharge of the insolvent, if necessary ( ; j. j • • 

62 . fl) lit the calculation ot divi- 
Calculation of dends, the I'eoeiver shall retain in his 
dividends. hands sviffioient assets to meet— 

(a) debts provable under this A<jt and appearing, 

from the insolvent’s statements or otherwise. 

to be due to persons resident in places so 
distant that in the ordinary course of com- 
munication they have not had suflSoient time 
to tender their proofs ; 

(&) debts provable under this Act, the .subject of 
claims not yet determinedj 

(i; Osman Jamal v. Ooi’H'i Purshottam. A. I. K. 1929 f al. 20H . .ih t ah 
262:1181.0.882. _ . o o ni 1«9 

(I] 'Oal. 208 supra for a discussion of the English 

''"^'''^TrDabendra Chandra Sikdar v. Purushotam Pass, 55 I. C. 186 : A. I. P. 
1920 ^ ^ ^ ^ ^ 582 : 7 Rang- 126 : 

^51- peb^ra'Chanctra u. Pnruslmtara Dass, 55 I. 0. 186 : A. I. R. 1920 

K P 8 P P. L. Km V. 0. A. P. C. Firm, 117 I. 0. 582 : 7 Rang. 126-. 
A.LB.1929RaSag.l68. 
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S 63. (o) disputed proofs or claims ; and 

{d) the expenses necessary foi he lilminisiii afuon 

of the estate or otheiu'^ ise. 

(2) Subject to the piovisioiis ot ^ub-sootioti (1), ail 
money in hand shall be distiibnted as dividends* 

Hisloryt—This is section 39, sob-sections (1) and f'^) of the Act i of 
li07. Section 39 of the ol i Act had five sub-sections The first two 
are now reproduced in section 62 and the remaining three «’iib sections are 
now reproduced lo the Act as sections 63, 64 and 65. 

Analogous law.— The corresponding sections o the Presidency- 
towns Insolvency -Xci, B \ of 18S3 and B of 1914, ate 71, 60 and 
H respectively. 

Sub-section (1) — The section mikes provision for the pav'ment ot 
creditors who reside in places so distant that they have not had sufficient 
time to tender their proofs, and also for claims not yet deieimme 1 (1 c 

The receiver must also nuke provisioi for any disputed pr 'lofs or 
claims and for the expenses necessary for the administration of the estate. 
He, however, need not make any reserve in respect of the amomii which 
may ultimately become provable by a secured creditor who has neither 
valued nor realised his security *2) 

Receiver’s non-compliance with the section. — Where the official 
assignee distributed the assets of the msolvenl after deducting commission 
etc , to the two scheduled creditors, though he had notice of claims by three 
other creditors and their claim > were neither admitted nor rejected, it was 
held that the official assignee was personally liable for the amount of which 
the three creditors had been deprived (3). 

63. xAiiy or editor who has not proved his debt. 

before the declaration of any dividend 
Right of creditor qj dividends shall be enrdtled to be 
J out of any money for the time 

non of a dividend. bomg m the haada of the receiver, 
any dmaoini or divideads which he 
may have failed to receive before that money in 
applied to the payment of any future dividend or 
dividends; but he shall not b(^ entitled to disturb 
the distribution of any dividend declared before his 
debt was proved by reason that he has not participated 
therein. 

History and analogous law. —This is section 39, sub-seciioa (3) of 
the Act III of 1907. It corresponds to S. 72, P-t I. A., 1909, S 61. B.A„ 
1883 and S. 65, B. A., 1914. 


(l! Krishna Phinnoo i) K itnihhai, (10201 "iH Bom. 2‘X) : 117 1. 440' 

A 1. K. 19^ Bom, 107. 

(I) lioad, 14 Oh. 1). 83 ! /« re rlpinh^diH Vishanflas, A. f K. 1937 
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Lapse of time no isar to proof.— The section recognises the S, 
fact that a creditor may come m and piove his debt at any time, so 
long as there are assets available for disinbutioa. The leading English 
case on the subject is In re McMurdo fl), where the rule was staled by 
Uomets LJ., in the following words : — “As a rule no injustice is done when 
a creditor comes in» foi the bankruptcy court can always impose terms 
which will prevent any unnecessary delay in the administration of the 
estate in bankruprcy being caused by the lateness of the creditor 
coming in, and as a rule, subject, as I have said, to care being 
taken that no injustice is done, by special order the court of bankruptcy 
will undoubtedly, notwithstanding R. I., allow a creditor, notwithstand- 
ing his delay, to come in and prove and share in undistributed assets. 

I will not say that there may not be special circumstances that might 
justify the bankruptcy court in refusing to admit a creditor who came 
in late ; but I have stated what I conceive to be the general rule and 
practice of the bankruptcy court. 

This rule has been followed both in England and in India (2K 

Rights of creditors who come in late. — The section describes the 
rights of a creditor who comes in to prove his debt after the declaration 
of a dividend. His one right is that he shall be entitled to be paid 
out of the money in the hands of the receiver before that money is 
applied to the payment of any future dividend or dividends. He shall 
be entitled to the dividend which he would have got if he had proved 
at the veiy outset. Where there h more than one creditor who proves 
after the declaration of dividends and the assets in the hands of the 
receiver are not sufficient to pay them all, the question that arises for 
deteriiiination is as to whether they shall rank pari passn^ hs 
between tliemselves or thev shall get their respective claims 
m full in the order of their proving. It has been held by the Sind 
Court (3) that they should share rateably the excess assets, uot 
exceeding the dividends already declared, and that neither of them 
should be given an advantage over the other. The grounds of the 
decision were stated thus : 

*‘As such cases are rare, the legislature appears to have made hq 
express provision for them in the Act. These caa«s might be conveni- 
ently divided into the following two groups ; — {]) Crediior A applies for 
his name being entered in the schedule and it is so entered before any 
other creditor has made a similar application. Creditor A applies 
for his name being entered in the schedule and before his name is so 
entered, creditor B applies for bts claim being entered. With regard 
to (1 it would appear that there will be no objection to A receiving an 
amount not exceeding the dividend already declared out of the excess assets 
in the hands of the Official Receiver. 

But in the second case different considerations apply. Section 63 
enacts aii exception to the general rule that the assets of an insolvent 
should be distributed equally amongst his creditors in so far as it pre- 

iPUkA 2 Cli. hbi. 

{2j Boddum, 2 JL). 1\ & J. U2b ; Ajudh.’iH i\ Aumit 

8 All. (thoii^hi w as rceugnibod in a huitj ; Wo Cubbold, 8G (Jai. 512 
(proof wtes allowed iu uppeul) ; In fe Amairai UodiuimaL A. L R. 19B3 bind 
870 : 147 1. (A 41U. 

(8) li% re Amairai Gudhumal, A. 1, IT 1033 Bind 870 . 147 I. C. 4JU ; Seth 
JamnadasWishandas Mrxii Kaiaindas Jethanand, A. I* IT 1086 Sind 180 i 
166 L 0. 27& 
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S. 63 vents the dividends dreads declare d beiof diNtiirhfd ivai ii gom fio 
further bingiilar nithide® Iht piiiril, iiid t \ iri* -ion Sn\ erfditor*' 
in secUoa 63 inclodeb all cr dilor^ \{ ) an j i ui ! lliem 

from disiurbing the dividends aheid’v dtclaud. Lai i , tin I 
m section 63 to suggest that it nmpoJts to di u witii the eqtmic^ heh\( mi 
creditors who are late 

Equity requires that hoih d dicin uwuki hue i the 

excess assets not exceeding the dividend aludih d^r! lucl ami rh ir onthei 
of them should be given an advaaU«,c ihf olbei BoMi ire eqiwllv 
to blame 10 c'nnmg tothe^^ouft late, lod Iheie is n > reason uhv the 
general rule of dividing rateably the asbOtb of an insolvent amoigsthis 
creditors should not pievail To hold otherwise might leail to anoma- 
lous results It might be that the first in time to apply might not be 
the first m time to have his claim accepted, and to Imvt his claim 
included m the schedtiie. This might be due to a pme acmJeni or rlii ^ 
to an act of the court It hardly stands to reason why m such n t ise he 
should suffer” (I). 

The contrary view that late creditors should not rank equallj 
between themselves was taken m another case (i) The paiiU is not 
free from difficulty. The Act is silent and the point falls to be cBter- 
mmed by general equitable considerations Th^^re is murh force m 
the reasons adduced in support oi the bmd view and the section also 
appears to place all those creditors, who come after the declantion of 
a dividend but before the other assets are distributed by tht declaration 
of a second dividend, on the sime footing. 

Late creditors cannot disturb dividends already^ deckred.- it is 
the general policy of the court not to interfere with the oibtnbution 
already made in the case where a creditor comes m late (3) This will 
be true whether the first dividend turns out to be the final dividend 
At the time of the declaration of the first dividend it is not possible for 
the receiver to be sure whether it will or will not be the final dividend, 
And the mere fact that no individual notices were given under section 
64 is not a ground entitling the late creditor to disturb the dividend 
already declared (4), Where a creditor has lodged his proof but 
through oversight in rthe office of the official assignee his name is not 
included m the list of creditors and no notice of dividend was given 
to him, the declaration of dividend may be set aside, and the creditors 
who have received dividends may be ordered to repay the excess of 
the dividends which have been paid to them over and above the 
amount which they may be entitled to receive m common with the other 
creditors (5), 

Creditor's right to prove under a composition.-^It is provided by 
section 39 that after the approval of a proposal of composition or scharne, 
the court shall frame a schedule in accordance with the provisions 
of section 63 That means that under a composition scheme the cradi 
tor may prove his debt after approval of the composition but he shall 


{!) Himmmd Mooloband i?. Official Beoeivei, 100 1, 0. 19L 
(31 M w Amalrai-OodbumaU 14T I. 0 410 * A. 1 K 18^ bind a70. 

(di Vmlal4fonsukhiktti jt phrmilll, 1 S, ItM $10 ; 65 Boim 
lu iMjr d 881 , Wm aX E- is 85 Siud 
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be aJlom^ed to do £o cnly on the footing of tbe terms of the composition. 
Under the Provincial Insolvency Act, the creditor is nets hovvever, bound 
to come in insolvency and get his name entered in the scheduh of 
creditors. The composition releases the debtor only from those debts 
which are entered in the said schedule and not from those which are 
not so entered. The creditor not so proving m^y have his remedy 
de hors the insolvency proceedings. For full notes, including the amend- 
ment in 1935, see section 39. 

64. When the receiver has realised all the pro- 
perty of the insolvent or so much 
Final dividend. thereof as can, in bhe opinion of the 
Conit, be realised without needlessly protracting the 
receivership, he shall declare a final dividend ; but 
before so doing, he shall give notice in manner pre- 
scribed to the persons whose claims to be creditors have 
been notified but not proved, that if they do not prove 
their claims within the time limited by the notice, he 
will proceed to make a final dividend without regard 
to their claims, .\fter the expiration of the time so 
limited, or if the Court, on application by any such 
claimant, grants him further time for establishing his 
claim, then on the expiration Oi such further time, the 
propel ty of the insolvent shall be divided among the 
creditors entered in the schedule without regard to the 
claims of any other persons. 

History. — This is section 39 (4) of the Act 3 of 1907. 


S. 64. 


Analogous law. — The section corresponds to section 73, Pt. 1. A., 
1909, section 62, B. A., 1883, and section 67, B. A., 1914. The rules relating 
to dividends under the Presidency-towns Insolvency and the English 
Acts are much moie comprehensive. Thus it is provided by S. 7“', 
P-t. I. A , and section 63 (2), B. A., 1914, that wl^ere one partner of a 
firm is adjudged bankrupt, a creditor to whom the bankrupt is indebted 
jointly with the other partners of the firm, or any of them, shall not receive 
any dividend out of the separate property of the bankrupt until all the 
separate creditors have received full amounts of their respective debts. 
Again, it is provided by section 63 sub-section (2), B, A., 1914, that where 
joint and separate properties are being administered dividends of the 
joint and separate properties shall, unless otherwise directed by the Board 
of Trade# on the application of any person interested, be declared together, 
and the expenses of and incident to such dividends shall be fairly apportion- 
ed by the trustee between the joint and separate properties, regard being 
had to the work done for and the benefit received by each property. The 
matter is further amplified by bankruptcy rules 120 and 121, framed under 
the English Act and which are quoted here for the principles underlying 
them will be followed by the Indian Courts as well, 

*^RuIe 120 the case of a bankruptcy petition against a partner- 
ship, the costs payable out of the estates incurred up to and inclusive of the 
receiving order shall be apportioned between the joint and separate estates 
in such proportions as the Official Receiver may in his discretion 
determine. 
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64, Rule 12L-'"”(l) Where the joint estate of any co-debtors is insufficient 
to defray any costs or charges properly incurred prior to trie uppoinlmeot of 
the trustee, the Official Receiver may pay or direct the trustee lo pay such 
costs or charges out of the separate estates of such cO“deii;>)rs, or one or 
more of them, in such proportions as in his discretion the Oifirial Receiver 
may think fit. The Official Receiver may also, as in clisr-rction be may 
think fit, pay or direct the trustee to pay auy costs or oharpes properly 
incurred, prior to the appointment oi the trust ce, for any separate estate 
out of the joint estate or out of any other separate estile, and any part of 
the costs or charges of the joint estate incurred prior to the appointment 
of the trustee which affects any separate estate out of that separate estate, 

(2) Where the joint estate of any co debtors is insuildent to defray 
any costs or charges properly incurred after the ap po iiit in ent of the 
trustee, the trustee, with such consent as is hereinafter iiienticmecl, may 
pay such costs or charges out of the separate estates of such codeblors or 
one or more of them. The trustee, with the said consent, may also pay 
any costs or charges properly incurred, for any separate estate, after bis 
appointment, out of the joint estate, and any part of the costs or charges 
of the joint estate incurred after his appointment which ' affects any 
separate estate out of the separate estate. No payment under this Rule; 
shall be made out of a separate estate or joint estate by a trustee without 
the consent of the committee of inspection of the estate out of which the ^ 
payment is intended to be made, or, if such committee withhold or refuse 
their consent, without an order of the Court/* 

Notice, before final dmdend . necessary ; consequences of 
omission to give such notice.— Before declaring a film! dividend, it is 
necessary for the receiver that he should give not.ice' in tlie^ manner pre- 
scribed by 'the rules to creditors whose claims have been notified but ' are' 
not proved, intimating them to prove their claims within the . time., limited..' 
by such notice, .'After service of such notice on the creditors, if they fail ^ 
to prove their debts within the time so fixed or within the time, df extend-' 
ed by the court, ^the receiver is not to wait for them but Is to declare, the 
'final;dividend,^ The notice conte.mplated by the section is not ' one ' 'calling; 
upon the .public generally, but to each' creditor' mdividiially, (l). ' Om.isslon ; 
to give notice to a credftor'Who-has lodged his proof but, 'through' over-',,; 

., sight in't'he o'ffiee, of the official: assignee, whose' name 'is not include, 
the' Hst of creditors, entitles such creditor to re-open' the distribution of 
dividend: ','(2). ^ W'here a declaration, of dividend is set' ,, "aside/ ,.the', creditors , 

. ,whO' have received d.ividendS' may be 'ordered' to ' ,'repay the excess;. ' of. the , 
:divide.n'ds which have 'been,' paid" to 'them over 'and' above t'he'. amount' w'.hich',' 
they may be entitled to receive 'in common ''with the '' other ",'Crcffitdr8' 
Whete^ a ',decIaration,; of dividend' is,'Set aside, ''the, 'court will allow a ,' creditor ' , 
whose ',C'laim,:wasnpt;,ptified''tO'' the 'official' assignee to cpme',ln, 'and, ''proven' 

. ,' and his'name, w'illbe i'Ccluded in, the; 'list'' of /cred',itors/'''in''''Whioh:ease ''he ,' 'will 
be entitled to share rateably witfa^ all other creditors. This prexseeds on the '', 
ground that where a declaration's set aside, there is no valid declaration 
at ail of dividend (4). 
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Creditors to whom notice is necessary. — The official receiver is S. 65, 
bound to give notice under the section to all those persons whose claims to 
be creditors have been notified to him, i e,, not only to tho'^e creditors who 
have notified their claims, but to all such creditors whose claims have been 
notified to the official receiver either by the creditors themselves or by the 
insolvent (l). 

Form of riofic©»““The form of notice under the section is prescribed 
by the rules* 

Reduction of proof.—As already noted, a declaration of dividend 
may be set aside in certain cases and the creditors may be ordered to repay 
the excess of the dividends received by them. The amount of dividend may 
be reduced on other grounds also. 

To whom is dividend to be paid. — The dividend is to be paid by the 
receiver to the creditors who have proved their debts. An assignee of a 
debt due to a creditor who has proved is not such a creditor 
and he cannot obtain an order for payment to him of the 
dividends, but after satisfying the trustee of the validity of the 
assignment, he can apply to the court to give leave to the trustee to place 
on the file a proof by him in substitution for the proof of the assignor (2). 

The receiver is however entitled to retain the dividends against the assignee 
to satisfy costs which the assignor has been ordered to pay to him (3)» 

Dividend not a debt. — It has been held by the Madras High Court 
that section 4, Succession Act, is not applicable to the payment 
of dividends by the receiver under this section (4) In England it has also 
been held that a dividend is not a debt and it cannot be attached by a 
garnishee notice. 

Scope.—Section 64 does not control the proviso to section 63 of the 
Act. So where the first dividend happens to be the final dividend, the 
creditor who comes in late is still subject to the proviso of section 63 and 
he is not entitled to disturb the dividends already distributed on the ground 
that no individual notices were sent by the receiver to the creditors whose 
claims had been notified but not proved (5)* 

65 . No suit for a diyidend shal^ lie against the 
• i: j- ■ j receiver ; but where the receiver 
No suit for dividend, yefuses to pay any dividend, the Court 

may, on the application of any creditor who is entered 
in the Schedule, order him to pay it and also to pay out 
of his own money interest thereon for the time that it 
is withheld, and the costs of the application. 

History and analogous law— This is section 39, sub-section (5) of 
the Act III of 1907. The corresponding section of the Presidency-towns 


(1) In re Sundarji-Bhimii, J07 I. C. 4B9 ; 22 S. L. R. 475: A. I E. 
1928 Sind 105. 

(2) Be Frost, (1899) 2 Q. B. 50 ; Ililf, 51 W. R. 80 ; .Ke Hills, 
107 L. T. 95. 

(3) Be Mayne, (1907) 2 K. B. 899. 

(4) Amayachi Earn Chandra Iyer, 49 Mad. 953 : 1926 M. W. H. 660. 

(6) Vrijlal-Mansukhram v. Chuni Lai. 131 I. 0. 881 : 56 Bom. 200 

A. I, E. 1931 Bom. 210, 
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c Insolvency Act IS section 74, which correspond'? to b. 63, B. A. of 1S83 

and S 68, B. A. of 1914. 

What is refusa! to pay- — an English case, after the declaration 
of a dividend, a party who had proved his debt had asl,ed the official 
assignee, by letter, to send him the amount of his dividend through the 
post office and promised to send a leceipt by return of post The 
official assignee did not send any answer. It was held tint the silence of 
the official assignee amounted to such a refusal to pay the dividend as 
entitled the creditor to an ordei upon petition at the costs of tne official 
assignee personally (l). 

Creditor’s remedy. — If the receiver has refused to pay any dividend 
to a creditor, he may make an application to the court against the receiver’s 
act, and the court may thereupon make an order directing the receiver not 
only to pay the amount of the dividend but also to pay interest thereon out of 
his own money for the time that it is withheld and the costs of the applica- 
tion. If the trustee has money in his hands, the mere fact that the trustee 
has been released does not prevent the court from having jurisdiction to 
pass such an order upon him (7). In another case where the trustee had 
no money in his hands, an application against the trustee, after the 
discharge of the debtor, for payment of rent which had accrued due prior to 
the discharge was refused (3). The section indicates that ordinarily the 
personal liability of the receiver extends to the pay ment of interest only 
and not to the amount of the dividends of which a creditor has been deprived 
by his refusal. Where, however, the loss of the creditor has resulted on 
account of negligence and serious failure of duty on the part of the 
receiver, he can be made personally liable even for the dividend 
amounts (4). 

66 . (1) The Court may appoint the insolvent him- 
self to superintend the management 
Management by of the property of the insolve it or of 
and allowance to ^uy part thereof, or to carry on the 

insolvent. trade (it any) of the insolvent for the 

benefit of the creditors, and in any other respect to aid 
in administering the property in such manner and on 
such terms as the Court may direct 

(2) The Couit may, from time to time, make such 
allowance as it may think just to_ the insolvent out_ of 
Ms property for the support of himself aiid his family, 
or in consideration of his services if he is engaged in 
winding up his estate; but any such allowance may, at 
any time, be varied or determined by the Court. 

History. — The section reproduces section 40 of the Act HI of 1907. 

Analogous law.— S, 75, P-t. I. A., gives the power given in 
sub-section (I), *, e., management of property by the insolvent himself, to 


(1) E^p. Jaakaon, (1842) 3 Mont. D. & D. 1. 

(i) fte Prager, (ISTtj) $ Ch. D. 116 . 

^ 4 SUoIirisf Peace, 25 0, W. N, 663, 
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the official assignee. Section 75. but for this differenc^ same S 

terms The corresponding sections 57 and 58 , B. A„ 191 , g committee 

powers to the trustee in bankruptcy, with the permission of , ®ri 

of msoection. Rule 370 of the English Act provides that when, 
under the provisions of section 58 of that Act, a trustee makes “ a^io w- 

ance to a bankrupt out of his property such fhe 

tors by special resolution determine otherwise, shall be in * ana 

amount allowed shall be duly entered m the trustee s accounts (1). 

Sub-section (1).— Under the sub-section, the court may allow the 

insolvenUo ctrry on business for the ^enf t f h^^ 

acting like that he d'ettf iSuTred^^^^^ the msoTvelt ’in the 

cour'e'o/^uch busffiess. In England, the /^J^'YnTr'^res'rS^^ 

where a bankrupt was allowed to continue trade and by 

were considered in many cases (2). Now the ^7„tain 

lesislation (3). The Provincial Insolvency Act does not contain 
express ‘f^islation ^ ; creditors who so advance money to 

any provisions determining the ngnts or crenuu „j,,,dication thev are 

whether acquired before or after the order of adjudication. 

Sub section (2) • allowance to insolvent.— The court may ™ake 
pU„.a“o. J.ih,en.’,pr.pemto sPPPon a.d 

,„pp„„ pfhMa»ily op a. uadL the 

in Winding up the estate, ine rignr to o -ars of his family 

:s .rrSLr 

or family (5). 

(r2dTsrw“r 'rd .i the cod. .f 

these grounds it was e exempt from attachment, the court 

salaried man and half his salary ^^s exempt iro 

had no authority to allow family (6) This view was, however, 

the maintenance of himself and his , ^be sub-section the 

dissented from, and it has now bep he d that under the suD section n 

iSolvency courts in this country, in spite 

on-ach half the salary which is removed from the grasp of creditors y 
Sn 60, C S c.! have an absolute discretion to make a furthe r 

(1) See also Khushiram v. Mst Sat Bbawan, 123 L G. 

'a'siiiXcSS^Lf f f 

£3i;2cf IfoS"’ ' 

m Khushi Ram v. Sat Bhawan, 31 P- U. «• bhL . 

(6) Tuisi Bam v. Girsham, 38 1 0. 410 : A, i. R. iai( u. n 
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s 67. 


reasonable allowance appropriate to the conditions and the Circumstances 
of the insolvent out of the reinaininsr halt which s otherwise dfvS 
amongst the credi or', (1) In cases in which t ouestion J! ^ 

what sum should be pud out ot the insolvent’^ srlarj foi* the hen eh t 
of his cieditors, there being no other asset, iruhble, the burden must 
be shared equitably bet^veen the insolvent, the members ot T 

and tha cr.duor, (2, I'ka conn ,a „ol rasulrle.i n ,11 ,Z' l 

which IS immediatelj necessaiy for support of life, ft can milo 
a provision that will enable the insolvent hereafter to si Lrt iiimSlf 
and his family ratber than b» a constant draw on the 

the use of funds lying in the estate tor the defence of criminal chirirec 
utterly disconnected with the insolvency (3). charges 

67 The insolv.'iif, shall be i ntif,!e(l to any sm plus 

Right of insolvent payment in tall of his 

cieditors with intereHt as provided bv 


o"-- 

to surplus. 


this 


act, aiut of the expenses of the 

¥• 


Uili'i I 

proceedings thereunder 

History and analogous Saw -This is section 41 of the Act III 

IssLn’d S 

all the°S'oL°p*‘Jt»Sry‘tor*a5 1° 'd* l‘'“*' k 

limited purpose, , a™.!,, L 'he paM “f rh, 

.»7o^s"of.hteS‘^ 

for the bankrupt of the surnlus ^ trustee 

not give the bankrupt or hfs asmgnee?wh^l^thTbanta 
any right to interfere in the admiStrUion of ® 

conduct of the proceedings (4). hTs rfaht to = Property or the 
one, which the bankrupt^an dispose of ty wif or or 

te"^iS s:s If dteSrvr Vr™ 

Md thS'‘,rr,’ 1*° >'■«“«“ Jaf 

patmep^of*'’ wf <■' aSS 

bankrupt from thl offic ^ to the 

ment-creditor (6) ; but on a^nronrr^'^^ attached by a judg- 

jurisdiction to make an order hi^ ^ application the registrar has 

the f..d .,lh paymeM c, a. „„sal.,a“d jhlrptSt ItT”™ 


I S' Soft S ’W “ »• 
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surplus, if any, remaining after the satisfaction of the father’s creditors, S. 67 A. 

should be returned to the sons (l). 

Surplus after distribution under composition.— Where the credi- 
tors agree to a composition upon the terms that the estate of the ' 
vent should be transferred to a third person, and that such person should 
guarantee payment of the composition, and the transfer is made and 
the guarantee givm, and the order of adjudication is annulled, the surplus 
after payment in full to the creditors belongs not to the transferee, but 
to the insolvent (2). 

Payment in full with interest as provided by this Act.— Interest 
at the contract rate up to the date of the order of adjudication forms par 
of the debt and is provable in insolvency with the principal- Interest 
after the order of adjudication may be allowed at the rate of six per cent, 
per annum under section 61, sub-section (6). Payment in full under 
section 67, however, means payment of principal and interest at the 
cbntract rate from the date of the debt till the date of the payment 11. 

In this connection also see commentary under section 48 where all tne 
provisions relating to interest are collected and considered at leng 

67A, (1) Th.e Court may, if it thinks fit, auth<> 
rise the creditors who have proved 
Committee of ins- debts to appoint a committee of 

pection. inspection for the purpose of superin- 

tending the administration of the insolvent’s property 
by the receiver. 

(2) The persons appointed to a committee of 
inspection shall be creditors who have proved then 
debts or persons holding general powers of attorney 
from such creditors. 

(6) The committee of iuspoctiou shall have such 
powers of control over proceedings of the receiver as 
may be prescribed. 

History.— This section was added by section 5 of the Act 39 
Before the amendment there was no such for the 

there were sections 88 and 89, P-t. I. A-, HI of 190 » P ^ namose 
setting up of a committee of inspection by the creditors for the Purpose 
of superintending the administration of the insolvent s property by &e 
receiver. In 1920, the Civil Justice Committee made a recommendatio 
for the purpose to the following effect : /f, “p 

1920 any provision corresponding to the provision of the 
Act for a committee of inspection in sections 88 and 89 
is made of these sections in Presidency-towns that one hesitates 
recommend their introduction into the mofussil. In principle, ^ howeve , 
it seems hopeless to expect good administration of a fund which really 
belongs to the creditors unless the creditors are given a means whereby 

(1) Hari Das v. Lallu Bliai, 55 Bom. 110 : 129 I. 0. 153 : A. I. U. 1931 

0 1 Yi 5{ 

'('2)’Sabhara.yao. Vythilinga,1893, 16Mad. 86. ^ . j .gai 

(3) China Venkataraju o- Lakshmaaaswami, 184 1. 0. IbS . A. A. it. uoi 
Mad. 729. 
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S. 68 they may have a proper voice in superintending the administration 
Under the Presidency-towns Act, a committee of inspection dS 
not come into existence unLss the Court thmk= fit to authorise 
the creditors, who have proved, to appoint one. We should verN much 
like to see a commencement made in this respect at all events .r 
some of the larger towns which come nndei the Provincial Act (l) 

a section gives effect to the above recom- 
mendation of the Civil Justice Committee (2). recom- 

Ana^uslaw-The present section follows the Presidency-towns 

Act, which contains a similar provision in sections 88 and 89. The corres 
Aer EnghshActs are section 22. clause (I „f S' 

Act oi 1883, and section 20, B V of 19H. The English sections aS 
much more comprehensive and definite. Under the- SnLn Acts fS 
constitution of t^he committee, the number of members pro^edum oi 
meetings, etc., has been left by the legislature to be’ TgulaSd by 

Sub-seclioH (3) j ps*©sci’ib6cl, — No rules pr©sctibiU£T a 

sr niThW" f sirSd 

unaer tne Act. Under the Presidency -towns Insoivencv Art hnn, 
Ssion?.' Senerallv follow Ihe English 

Appeal to Court against Receiver. 

68 . If the insolvent or any of the creditors or 

Appeal to Court aggrieved by any 

agamst receiver. uBcisioil of thc rocoivor, ho 

Oourt may confirm, reverse or modify the act or de- 
cision complained of, and make such order as it thinks 

application under this section 
£vs ^from f f of tuenty-one 

Sed oh ^ «om* 


section 22 oi 


theA^nrS reproduction of 

c on ‘*®ction corresponds to S. 86. P-t T A l>,nQ 

Sc®P®- The section provides for an application to the court avainsi 
the acts or decisions of the receiver. Under section 59 tL mnivfr r! 

i'srS 


(1) 


.1) Oivil J ustioe GpmirtiUee rnjlfrVja QftK 
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his own. In such a case the remedy of the stranger, though not the S 68 . 
exclusive remedy, is to make an application to the court under section 68 
(1). Under section 80 the High Court can invest the official receiver 
with functions of a more important and judicial nature. Acts or decisions 
of the receiver made in the exercise of those powers are also appealable 
under the section, as the section is quite general and extends to all 
orders of the official receiver (2h The court has jurisdiction to deal with 
an application by a person who purports to have purchased the pro- 
perty of the insolvent at a sale held by the official receiver to the effect 
that his bid might be accepted and that a subsequent sale to another 
person be held invalid. The reason is that it fails within the scope of 
S. 22, P. I. A., 1907 (3). V having been adjudicated insolvent, his property 
vested in the official receiver. V had on 24th May, 1908, executed in 
favour of his father, the respondent, a pronote and an agreement, the 
latter providing that in case the former was not discharged within a 
year, it should be discharged by the conveyance of certain properly. 

On 6th October, 1913, the respondent' asked the court to order the 
receiver to execute the necessary conveyance alleging that he had already 
put in an application for such execution either by the court or receiver 
and that no order had been passed thereon. One of the creditors who 
held a mortgage over the property opposed the petition. The receiver 
was not made a party originally to the proceedings in the lower 
court, but the High Court remanded the case for the receiver to be made 
a party. The receiver bad no objection to execute the conveyance and 
accordingly the court directed its execution. It was held 

on appeal by the mortgagee creditor that the application of 
the 6th October, 1913, having been founded on the failure of the respon- 
dent’s previous petition to the court and not to the receiver, the order 
of the court was without jurisdiction, not falling under section 22. 

The section allows a period of 21 days to an aggrieved person for 
complaining against the act of the receiver. The court has, 

therefore, no jurisdiction to confirm an act or decision of the receiver 
until 21 days have elapsed within which an aggrieved person can apply 
to the court for reversal or modification of the act or decision 

of the receiver. Even if it is done, an apl)eal by him shall 

not be barred provided it is made within 21 days of the act com- 
plained of (4), 

Section does not bar other remedies of the aggrieved person,— 

A person who is aggrieved by an act of the receiver has three alternative 
remedies open to him : — 

(^) he may make an application or appeal under section 68 to 
the court ; 

(«) he may, subject to section 28 (2), bring a separate suit in the 
ordinary courts of law ; or 


(1) Mill Chaiul a. Murari Lai, 21 I. 0. 702 : 36 AIL B : A. I lU 1914 


(2) (JhicUmbaram Clietty i\ i^agappa Obetty, 16 I. C. 82U : 38 Mad. 15 : 
A. I. R. 1916 Ikd. 1014. 

(3j Ramaliiiga PilLii t\ Official Receiver, Tricliinopoly, 64 L 0. 524 ; A. 
I. R. 1921 Mad. 313. , . 

(4) Gobiad Chandra v. Hari Oharaa, 94 I. 0. 332 ; A. I. R. 1926 


Cal. 
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68 . {»«») he may make an application under section 4 of the Act. 

The third remedy did not exist under the Act III ol 1907. 
It is open to the aggrieved person to bring a separate suit without 
making an application under sectian 6S (1). Iheieis, however, a differ- 
ence of opinion as to whether an aggriev* d t cison, after he has availed 
of his remedy under section 68 and failed, can puisne the other remedies 
of bringing a separate suit in the ordinal y cour's or ol inalang an a plica- 
tion under section 4 It has been held b\ the Mlahabad Hmh Court that an 
application under tne section is m the nature of a suit arising out of an ese 
cutive act which raises the question of title to the property of the 
debtor on the one hand and of those claiming advnseiy tohiin on the other, 
and that, if there is a decision under the section on the merits, it shall bar 
a subsequent suit in the ordinary courts on the genera! principles of 
res judicata ('). The Lower Burma Chief Court held a different 
view, namely. S. 22, P I. A , 1907, does not contemplate 
that a lengthy inquiry should be held on a complaint against the 
irreguiatity of a sale held by the receiver in an insolvency case as if the 
matter was a regular claim and that an order under that section does not 
preclude a party from pursuing his ordinary remedy by a suit against 
the receiver (3). 

u aggrieved person’s remedy under section 4 it has 

been held by the Rangoon High Court that where an appeal under section 
68 is open, an application under section 4 does not he on the ground that 
section 4 defines the powers of the court m deciding an applica- 
tion only and that it does not provide as to how the court is to be 
moved to exercise its powers (4). In a Lahore case it was held that the 
rernedy under section 4 is open but the application must in all cases be 
made within twenty-one days and that an application barred by time 
under section 68 cannot be considered as an application under section 4, 
even though it raises questions falling under the latter section. The 
ground of the decision was that section 4 is to be read subject to ihe 
other provisions of the Act and that section 68 is one of such provisions 

f Lahore ruling the case last cited was doubted and not 

£1 hi h (6). The Madras High Court 

f If ®®®Lon 68. and that where the official receiver passes an 
order on a claim petition, which he has no jurisdiction to pass, even 


(1) Ilalima v. Mathrad.as, 40 T. C. 122 • A 
Kaawar o. David, 77 I. C. 57 46 All. 1(‘ : A t 

Alt -M Tuihar Bingh, 33 L U. 733 

Ail. ^6 ; Irshad Hussain v. Uopinath, 49 I. (' 

f^Luro Prashad v 8 . P. (J. Dass, 51 I. {]. U3; A I 
274 , Kundanlal v. Lhemchaiid, 70 L C, 07 . 44 All. 620 : A. I, 


I. H. 1017 hind 22 ; Maharaiui 

II. 1924 All. 40. 

:39 AIL 626: A. I. R. 1918 
oOO • A. I. R. 1910 All. 229 : 

R 1010 All. 
R. 1922 All. 


that theie was no determination on the merits 


407, on facts it was held 
under section 22. 

1 Q 1 ' V". Pirm, 9 B. L. T. 61 : 31 I. C. 884' A I Ft 
p “Lo Hanchi j. Kuiamchand, A 1. li i92.i Pali 150 *12) ■ 

731.0. 70D;H[ai-narau. Dan pat 73 L C 367- A r t lotn !r oSl r\’ 

q 2 Lab 147 : 61 L 0. 332 1 A. I, E. 1921 Lah. 6& ” 

/kI L Mg. Mg., A. I R, 1934 Rang. 97 : 149 f Q iS 

I tnftT A. I. E. 1937 LMi 60 '^* 

I f I 8a^ Ram e. Ralak Ram, A, I. E. 193$ £<4h, la 

1 ji ' i 
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though no appeal IS filed under section 68 within twenty-one days^ an S. 68. 
application under section 4 lies (1). 

The relationship of sections 68 and 4 has also been considered for 
deciding the competency of a second appeal to the High Court from 
the order of a distnct judge passed m appeal from an order of the 
subordinate judge under section 68. In one Lahore case a second 
appeal was held incompetent, even though there was a question of title, 
on the ground that section 4 is to be read subject to the other provisions 
of the Act (2). In subsequent decisions of the same High Court the con- 
trary was held (3L On this subject refeience may also be made to 
notes on section 80 under the heading, ‘official receiver is not a court** 

In this connection it is important to no^e that the order of the insol- 
vency court under section 6S is passed on the merits and one which it 
can legally make. It snail not apply where the insolvency court "s order 
is without jurisdiction. Where a receiver m insolvency attached certain 
timber as the property of the insolvent and two persons laid claim to it, 
the judge in insolvency ordered it to one, whereupon the other brought 
a suit against the rival claimant, it was held that the suit was maintainable 
and the principle of res judicata did not apply. The ground of the decision 
was that the insolvency judge could decide only as to whether the 
attachment could be maintained or not and that he could not decide bet- 
ween the claims of the rival claimants (4). S. 22, P. L A., 1907, 

(now section 68) will not bar a subsequent suit by a stranger claimant 
where his objection is disallowed not by the insolvency court but by a 
court executing a decree against the insolvent (5). 

Who can apply under the section.~The expression *' the insolvent 
or any of the creditors or any other person aggrieved’* is very similar to 
that used in section 75 and the decisions as to who is a person aggrieved 
under that section are applicable under the present section as well. An 
official receiver, in whom the property of the insolvent vested under an 
order of adjudication passed against him, issued a proclamation for sale 
of certain properties, subject to two mortgages subsisting thereon. On the 
data fixed for the sale, he varied the sale proclamation by noting that the 
properties would be sold free from the mortgages, and sold the properties, 

It was held that the creditors had a right to apply under 
S. 22, P. I. A., 1907, against the action of the receiver (6). Where, in the 
course of insolvency proceedings, the official receiver ordered the sale of 
property alleged to have belonged to the insolvent and rejected an application 


(1) Venkatarama Ohetty Angathas'amall, 146 L Cy. 204: A. I XL 

(2) Abdullah a Shankar Das, A. 1. B. 1936 Lah. 002 : 160 ^ 

(3) DaulatRam Vidia Prakash ^ ^ ’ 

Mool liaj Official Receiver Jhelam, A. I. R. 19o( Lah. ^ 01 ; (Tandarani 
.ihivanand Ganesh Das, A. I. R. 1937 Lain 7o7 (m all these cases the 
nrdor from which a second appeal was filed was j>assed by the district 
judge in appeal from an order of the subordinate insolvency lucige on an 


ipplication under section 68). t n r-i 

(4) Hukiitnat Rai ti. Padam Narain, 39 All. 353 1 38 L C. 

(6) Mohani Baijnath, 16 A. L. J. 456 ; 40 AU* 682 : 46 I. C. 394 : 

A. L E. 1918 AH. 863 (1). _ , on i 

(6) Thinxvenkata Oiiariar v> Tbaagia Ammal, 39 Mad. 4*9 
294: A. I R. 1915 Mad. IHL 


A. I B. 


. 29 L C. 
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63 put in by the insolvent’s sons asking tnit the propertv should 
not be sold as it did not belong to the insolvent, staling that the 
question of whether the properly belonged tn ti p inMilrent n is lot the 
ordinary civil courts to decide and that the rhi.ii u uild ‘ p n title 1 at the 
time of the sale, it was held that the son-, weie [ r-oit? iquiievcd within 
the meaning of S 22, P. I. A., 1907 (I). Whoie a rereiiPi in in olvenci 
at the instance of a ci editor attaches and take'- posM-'s^-ion of propertj as 
the property of the insolvent, a thud peison tliimuig li he its owner 
becomes aggrieved within the meaning of b ’ \ ] I A , (jj. 

Where n Hindu father who has been adjudicated insolvent had alreads’ 
sold the property, including interests of hi' sons, actin,' as their guirdian 
during their minority, then, although the sales hue been deci ired void as 
against the receiver, the sons have, because of the privions i-ale ot their 
shares by theic father, no hcu$ <itanJi to apply undet section 6S, if the order 
setting aside the sale does not show th it it w u not binding on the 
sons (3). During the administration of an insolvent estate 

the insolvent has no legal interest in the propeity vested m the trustee. 
He IS not, therefore, a person aggrieved m the legal sen=e of the word by 
a sale of the property in which ho has no interest (■)). 

For fuller discussion of the whole subject, see commentary under 
section 75. 

Act or decision of the receiver. — The sale of the property of the 
insolvent by the receiver is an act of the receivei within section 6S (5). 
Attachment and seizure of property by the receiver is also an act. But 
where the attachment takes place under an order of the court to that effect, 
It cannot be said to be the act of the receiver and an appiic ition to set it 
aside may only be entertained under section 4 (6). Under the Act III of 1907 
there was a difference of opinion as to whether the receiver's refusal to 
apply for setting aside a transfer under Ss 53 and 54, P. I. A,, 1920 
(corresponding to Ss. 36 and 37, P. 1. A., 1907), was an act of the receiver 
within the meaning of S. 22, P. I. A., 1 07 (now section 6d}, or not. We 
have dealt with this conflict under section 54 A. 

Court’s power under the section,~Oa an application under the 
secion, the court may confirm, reverse or modify the act or decision 
complained of and mafe such order as it thinks just. The powers of the 
court are practically unlimited. It has an unfettered discretion to set 
aside an order passed by a receiver (7k Though the power of interference 
is unrestricted the court will not ordinarily interfere with an order 
passed by the receiver in the exercise of his discretion, except where 
proper reasons are shown that the action of the receiver was irregular 


(1) Alagappa Chettiar v. Nagratan Mudalkr, 42 I. C. 7^ : A. I. R. 1918 
Mad. 497. 

(2) Charu Chandra is Hemehandra, 47 L 0. §3 : A. I, R. 1918 Cal, 303. 

(3) Viranna «. Venkatarammya, 98 1. 0. 10$& t A. I. R. 1927 Mad. 232, 

(4j Salchawat Ali v. Radha Mohan, 41 All. 243 : 49 I. C. 810 : A L R. 

1919 All. 284. See filmirtt Shakarkhaa <j. Sannaukh Singli, 136 L 0. 267 • 
A.Li.l982Lah,m , „ 

(5) Veakfikohalaiii uheltyfar ®, Mttrhgesan Servai, 9 Rang 8l : 181 1 0. 
732 A; L R. ifisi Eahg. 123, 

133 1. 0, 791 : A, I R, 1932 All. 498. 
.Woenwala & Co , R, 0. Madeod, ^1 Rom. 615 ; 
igia Ammal, 39 Mad. 479 ; 29 1. 0. ^ ; A. I. R. 
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and has prejadiced the interests of creditors (i). Where the sale is S. 68. 
found by the court to be neither fair nor just, the court will set it 
aside under the section. Where the two creditors of the insolvent 
are the only two prospective bidders, it is neither fair nor reasonable 
that the receiver should hold the sale in the absence of the 
other creditors at an earlier hour than that at which sales normally are 
held and long before the other creditors could reasonably be expected to be 
present and without making inquiries to ascertain whether those creditors 
were at that place or without giving them any opportunity to be present when 
the sale took place ; and the sale, if held, will be set aside (2). Where, in a 
sale held by public auction by the official receiver a person makes the high- 
est bid and deposits one-fourth of the price, but subsequently another person 
makes a higher bid and the official receiver executes a sale deed m his favour 
the insolvency court cannot set aside the sale on the application of the first 
bidder summarily. In such a case the^court should leave the controversy 
to be settled in more appropriate proceedings, granting leave, if necessary, 
for a suit against the receiver and the third person claiming rights under 
the sale deed (3). For other cases see commentary under section 69. 

Courl’s other powers over the receiver.— Apart from the section, the 
receiver is an officer of the court and as such the insolvency court has 
inherent powers of supervision and superintendence over the proceedings of 
tne receiver. The insolvency court can, therefore, even where section 68 
does not apply, give directions to or set aside the orders or 
acts of the receiver (4). The court may exercise its inherent power of its 
own accord or even at the instance of another person who may bring the 
matter to the notice of the court (5). In a Madras case, the court refused 
to go into the validity of a sale where the aggrieved party had not appealed 
against the official receiver s act under section 68, but there the inherent 
jurisdiction of the court was neither invoked nor, it seems, the case 
was a fit one for interference {6). 

Proviso : limitation. — Under the section the court can entertain an 
application by an aggrieved person against an act or decision of the receiver 
only If it is made within 21 days from the date of the act or decision com- 
plained of. If the application is not made within the time limited, the 
court is not bound to hear and it is liable to be di|missed (7). Although 
the act or decision of the receiver must be challenged by an application 


(1) Llovd, 47L. T. 64; Thiruvenkatachariar y. Thangia Aoiinal 
supra ; Rama Badra Olietty 4). Rama Swami Chetty, 73 1. C. 374 : A. I. R. 
1923 Maci 350. , 

(2j Venkatachalan Ciiettyar t?. Muriigesan Servai, 9 Rang. 231 ; 131 
I, 0. 732 : A. L B. 1931 Rang. 122. 

(3) Keshab Deb i?. B. R. K. Bhattacharji, Official Receiver, A. L R. 1935 
AIL 687 : 155 L C. 563. 

(4) Avanashi Chetty v. Muthukaruppa Chetti, 44 1. C. 885 : A. I, R. 
1918 Maci 136 ; Haveli Shah v. Msi Zohra Jan, A. I. R. 1932 Lab. 84 : 
133 I. C. 876. 

(5) Ex-parte Cochrane, 1875, U. R. 20 Eq. 282 ; Searle d. Ohoat, (1884) 
26 Oh. D. 723 ; 32 W. E. 397 ; In re Rasul Haji Oassum, (1910) 9 1. 0. 344 ; 
Hanseswar Ghosh t?. Rakhaldas, 20 1. 0. 6a3 : A. I. R. 1914 Cal. 885 ; Dataram 
t?. Deoki Nandan, 1 Lah. 307 : 58 L 0. 6 : A. L R. 1920 Lah. 361. 

(6) Panja Ramchandra Rao v, Gurraju, 76 I. C. 977 : A. I. E. 1924 
Mad. 147. 

(7) Shatar Khan x, Sanmukh Singh, 136 I. G. 267 : 33 P. D* R. 332 : 
A. I* R* 1932 Lah. 320 ; Mst. Husaini Bibi t?. Mohammed Zahirabdi, *74 L C. 
832 ; 26 0. 0. 319 ; A. I B. 1924 Od* 294 
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penalties. 


S. 69. presented within 21 days from the date of surh act or dccscnn, there 
nothing in the act to show that ail the gr.nnJs upon which I't is rLiUengc 
mast be stated in that application or tint the grounds mentnned therei 
may not be supplemented or amplified Inter on (1 ' . 


f or decision .-omplaii 

ed of. ^^tiere, therefore, the sale by ihe official teceiver was nmiirmed h 
ihe court before the expiry of 21 days but the appeal was filed with 
21 days from the date of the sale, it was held tint the .apphcition und 
section 68 was competent, the court’s action in confirming the .‘-ale be o 

21 days being without jurisdiction (2). An ord.r rejecting proof of cl m 
before notice is issued is appealable. But when an order has been dul 
issued and a party is apprised of that order, time with run, even though i 
is directed that a notice of that order shall be sent (3). 

Miscellaneous. Other creditors opposed a claim of one rrerliMr ; 
proceedings before the official receiver. The crediti 1 LXe aoteTle 

h°pW tht?H Without making the official receiver a party. It wa 

leld that there was no illegality and that the district court could act on th 


PABT IV. 


Penalties. 

69 . If a debtor, whether before or after the 
Offence by debtors. an Order of adjudication,— 


{n) wilfully fails to perforin the duties impo.sed 
on him by section 2-2 or deliver up possession 
ot any part of his property which is divisible 
among his creditors under this Act, and 
winch is for the time being in his possession 
or under hts control to the Court or to any 
person authorised by the Court to take 
possession of it, or 

(6) fraudulently with intent to conceal the state 
of his affairs or to defeat the objects of this 


(i) has destroyed or otherwise wilfully pre- 
vented or purposely withheld the produo- 
taon of any document relating to such of 
his affairs as are subject to investigation 
under this Act, or 


1988 Hal 


4^ nu® Sodhau, 108 I C. 693 : A. 1. R 1927 Oal 

Ij Charu Ohaudra o. Chandra, 47 I. 0. 62 : A. I R 1918 CaiqnR 

Mad- 1030: 163 I. C. 167 - A ‘Ir’ 



J. Koundan, 78 L 0. ; 
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{ti) has kept or caused to be kept false books, or S, 69 

{Hi) has made false entries in or withheld 
entries fiom or wilfully altered or falsified 
any document relating to such of his affairs 
as are subject to investigation under this 
Act, or 

(c) fraudulently with intent to diminish the sum 
to be divided among his creditors or to 
give an undue preference to any of his 
creditors, — 

{i) has discharged or concealed any debt due 
to or from him, or 

(it) has made away with, charged, mortgaged 
or concealed any part of his property of 
any kind whatsoever, 

shall be punishable on conviction with imprison- 
ment which (nay extend to one year. 

History. — This section is new. The law of penalties (including the 
substantive as well as the procedural law) was contained in section 43 of 
the Act III of 1907. It ran as follows 

“(1) Every debtor, whether before or after the making of an order 
of adjudication, shall produce all books of account, give such inventories 
of his property, and such lists of his creditors and debtors, and of the 
debts due to and from them respectively, submit to such examination in 
respect of his property or his creditors, attend at such times before the 
Court or receiver, execute such instruments, and generally give such aid in 
the realisation of his property and the distribution of the proceeds amongst 
his creditors, as may be required by the Court or receiver, or as may be 
prescribed. ^ 

(2) If a debtor, whether before or after the making of an order of 
adjudication, — 

{«) wilfully makes false entries in the inventories or lists referred 
to in sub-section (1), or 

{&) fraudulently or vexatiously conceals, destroys, transfers, 
removes or refuses to produce any property or books of 
account, or 

(c) commits any other acts of bad faith in the performance of the 
duties imposed on him by the section, 

The Court may sentence him, by order in writing, to simple 
imprisonment for a term which may extend to one year ; and 
in every such case the Court shall record the facts constituting the offence 
with the statement (if any) made by the debtor,’’ 

From S 43, P. I. A., 1907, as quoted above, it will appear that the 
section is not only not precise but also it does not give the details of 
procedure. Besides, the insolvency court itself bad authcwity to 
try the debtor and sentence him. The lack of precision in defining the 
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S *69. offences and prescribing ^the procedure to be adopted by the court 
frequently created difScnlties, and proceedings instituted against fiaudu- 
lent insolvents were '^often infructuous. When the Act V of 1920 
was to be enacted, it was thought desirable to bring the law into line with 
that to be found in section 103 and the subsequent sections of the 
Presidency. towns Insolvency Act. Section 43, sub-section (2) was repealed 
and substituted by part 4, consisting of sections 69 to 73 of the present 
Act and section 43, sub section (1) was re-enacted as section 22 m the 
Act. In the section, as it stood before 1927, the last but one line was : 
He shall be punishable on conviction by the court with imprisonment.’* 
In 1926, section 70 was amended and as a result of that atnendiHviit, 
subsequently the words “by the Court,” were omitted by the 
Schedule under section 2 of the Repealing Act. Act XII 

of 1927. For fuller treatment of this point, see commentary under 
section 70. 

Analogous law "^Offences under the Presidency-towns Insolvency 
Act are defined in section 103 of that Act. The present section is sub* 
stantially the same as section 103 except that the punishment under the 
latter Act is two years, instead of one year, and that one offence referred 
to under ‘section 69 (a) of the Provincial Insolvency Act, namely, 'wilfully 
failing to perform the duties imposed on the insolvent by this Act/ is 
not mentioned in section 103, P*t* I. A* The reason for this omission 
IS that they are separately provided for m that Act. Under the Presidency- 
towns Insolvency Act, the duties which an insolvent is to perform 
under section 22, P. L A., are prescribed by section 33. Under that 
section, failure to perform any one of those duties is a contempt of court 
and the insolvent is punishable with imprisonment for contempt. Provincial 
courts have no such power.^ The Court of the Judicial Commissioner of 
Smd is not a chartered High Court, but express power to commit for 
contempt is given to that court by section 90 (8) of the Presidency-towns 
Insolvency Act. 


The relevant provisions of the English law ate contained in sections 
154 to 166 of Part 7 of B.A., 1914. Section 154 defines many of the offences 
which we find in section 69, P. L A. The language is, however, differ- 
ent and the sections, because they deal with criminal offences, 
are different in their scope and object. There are two main points of 
difference between the English and the Indian Law. One is that many 
of the offences in the English Act are punishable only if they are com- 
mitted after the presentation of the petition, whereas under the Indian 
law offences committed at any time before the order of adjudication (and 
that means even before the presentation of the petition) are punishable. 
The second point of difference relates to the burden of proof. The 
English Act places the burden of proof for many of the offences similar 
to those to be found in S. 69. P. L A., and S. 103, P.-t L A., on the 
instance, in order that an act specified in section 69, clause 
\b) Ul to^ may be an offence, it must be proved to have been done fraudu- 
lently with Intent to conceal the state of the debtor*s affairs or to defeat the 
object of the Act* In England all that the prosecution has to prove is the 
^^rmission complained of and the onus tests upon the debtor to prove 
t^t he had no intent to defraud or that he did not mean to conceal the 
fSf A* hia aWp or to defeat the law. This proceeds on the principle 
, iiie debtor is in a positjon to know alt facts which go to prove his 
' fojf hto |o fecta. S, 106, 1. E. Aq 
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especially within the knowledge of any person lies 

India, in regard to insolvency offences, the burden of proof is always on 
the prosecution, f. e.. it :s for the prosecuhon to estabhs al 

of the offence in bankruptcy just as it is done m the cas 

offences under the Indian Penal Code. 

Burden of proof.— The burden of proving that the accused h 

..is ... 

has been discussed in the preceding paragrap . t 

S of Xr“ 

te a„ offence comm, .ed a. 

insolvency or not (subjec , » insolvency and has 

take action only when the ma jjjaking the administration difficult 

tTorCretcSg he ^ amongst the creditors 

m insolvency or by recmc g time when the court should 

uilZT°i preference only to .he time of the commission of the 

offence . i j ii,- court take action. — It is clear that the court 

When should th ^ adjudication. It is not bound 

can take action at a y t his application for discharge In some 

to wait till the msoiveni md J question which has arisen 

cases it may ^ake act on 

‘^"Tetre Ae ortr of adjuLation is passed against the insolvmit and 

action n-titionfor insolvency has been dismissed. 0>T “e 

secondly, where his Petition tor insmv^ ^ 

first point It was he , against the debtor even before the order 

Court that sse^dr It was also held by the same Court 

of adjudication P ^here necessary, in respect of acts and 

that the court can take ac ’ . jjj ^957 after the order 

omissions “®“Stefore the insolvent applied for his discharge ( 2 ). In the 

of a^udication and ^ 

first case th® order 3 second case the opinion of the court was that 
Se °.Sc= » hO.-.xi>t...ce of 00 adjudicotion order mode no d.ffeten.. 

The Ondh Chfe. Conr. .n. ™w » 

offences described in sect andthi under the old section there was no 
the order of adjufficati tna^ discharge. It was farther 

S^'STrSed ttafth. obieot of enacting sub-eecti on (21 woe to 


(1) Sanhumal o. King Emperor, n 0 . C. 133 : 36 I. C. 363 ; A. I.. R isM 

“VTsero BehBi E.h c J.gannalb, (1917) 19 0. 0. 89 . 37 1. 0. 628, 
A. L B. 19W Oiffih 380. . *• 
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S» 69» tnoke the court powerful enough to enforce the duties prescribed in sub- 
section (1) on the debtor, and that there was jurisdiction to prosecute 
the insolvent as soon as the court found that he was not fulfilling his 
duties* 

The present section has been substituted for the old sub-section (2) 
of section 43 and its first sentence has been taken [from that 
section. Failure to perform the duties imposed on the debtor bv section 
43, sub-section (1), P. I A., 1907 (which is now reproduced m section 22), 
has been made an offence under clause («). It would, therefore, appear 
that the Oudh cases, if correctly decided, are still good law. The point 
again arose in a Calcutta case. There the petition for insolvency had been 
dismissed and after the dismissal of the petition an application was made 
for the prosecution of the debtor under section 69 of the Act alleging that 
at the time when the interim receiver was appointed under 
section 22, the debtor had failed, with a fraudulent intention, 
to deposit all his books of account. It was held that the 
insolvency court bad no jurisdiction to make an order for prosecution (l). 
The Oudh case of Ram Behari Lai v. Jagan Nath (2) was referred to 
and disapproved. It is submitted that the Calcutta view is correct and 
that, unless the debtor is actually adjudged insolvent, the court has no 
jurisdiction on 'the general ground that the insolvency court, as such, has 
jurisdiction over a person only when there are insolvency proceedings* 
The dismissal of the petition for insolvency not only puts an end to the 
insolvency court’s jurisdiction, but it must be understood to mean that it 
never had. The language of S. 103, P-t. L A., is much more clear. It 
begins by saying “any person adjudged insolvent, who (a) fraudulently 
with the intent to conceal the state of his affairs” and so on. The power 
to order prosecution cannot be attached as a condition to an order of 
discharge (3). Nor the mere fact that proceedings under S, 43, P. I. A., 
1907, are contemplated means the annulment of the order of adjudication 
once passed on an insolvent (4), 

Clause (a). — Section 22 is in the same terms as section 43, sub-sec- 
tion (1). Under sub-section (2) of that section it was an offence to make 
false entries in the inventories or lists referred to therein, to conceal 
assets or to refuse to produce any property or books of account or to commit 
any other act of bad faith in the performance of the duties imposed on the 
debtor by that section. Clause (a) covers all the cases of failure on the 
debtor’s part to perform those duties and also the refusal to deliver pro- 
perty which is in his possession. Here it may be noted that the word 
property* includes books of account, which vest on adjudication in the 
receiver. 

The failure to perform the duties under section 22 or to deliver 
property, etc., to the receiver must be wilful in order to make it an offence* 
Where the accused is charged with the offence of not producing his account 
books it will have to be proved that the account books recjuired to be 
produced were in the possession or power of the debtor (5), Clause (6) (i) 


(1) (Janga Bishnu Singha Kahn & Oo*, A. I E, 1931 OaL 508 : 58 Oak 
334 : 184 L C* 534* 

(2) 19 0. 0* 89 mpra^ 

(3j Mirza Ali u* Qadari Khanain, 50 T 0. 774 : A* L fi. 1919 Lain 139* 

{4) Sesbaiyangar v. Venkataohakm, 31 L d 15 : A. I. E* 1916 Mad. 1088* 
® Begwani t?. Emperor, A. L E* 1934 0a|. dB9 : 149 1. d 
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al» -ith a cs. .h.t. a Jablor "f.Jf .Elf S ® 

of aoy document. But *b/ E L Sme On a charge 

distinct and the convict an accused under 

framed under section 60 (a,, the cour if such a procedure is 

section 69 (6), as there may be prejudice , A ’ ^tion 22 is to give 

adopted. Oneof the duties aid upon 

an inventory of his property “ ^ , ^ rj n 59, But failure to 

his property therein, ^ ake is not an offence ( 1 ). Thus 

disclose, arising from negligence or mistake is ^ properties 

where an insolvent omitted to delude in his mortgaged by 

his right to the equity L hL only that 

him to others under a &on« belief 

property which was in his actua p ^ ^ an offence 

u4ut I» “ibS -cfundl the Act in 

under b. 43, r. 1. A.. r«.ihii;nv comoanv a certain 

of 1907, a ’railway employee drew from the 1 y adjudication and 
sum which was his piovident alter tne 

he, instead of paying it to ti>® the accused could not 

that the sum did not vest m the meaning of section 43 (2) 

be held guilty of a fraudnlen certain amount with the 

of the Act (3). A person at some * “>“ “ “ .‘"“ited Rs. 5,000 in 
b.uk. He af. . .cards j.Mte, a part wife brought 

the bank m the name of his /lirprtor and the suit was 

a suit to recover the amoun afterwards was unknown, 

compromised. What 19 months afterwards and when 

The person filed an insolvency petition^ 19 

Svdved in ?he"uit gainst the bank by hm wife. Jt 
St ~t t rSn cS all and whether it really belonged 

to the insolvent (4). . ^ received a certain 

Where ^be insolvent has been pr^ed Jo ^ 

sum of •’aoney withm 17 day oresume that the source of the 

under section 114 of the Evidence Act p esumjtnar^^^^^ ^ 

trade which btonght those sum i of "‘the adjudication and a 

undisclosed assets m bis possession at *“0 tim 

■°°''?fiSle^Sers'caonT2'''rof failure to comply with processes of 

IS not liable under ^ insolvency court on a creditor s 

tstTnUl he has due notice of the same under sec 

llise CW.-Fraudulent intent necessary.— The egression 
“fraudulently with intent to conce al the state of his affairs or -Q 

1 1 T TIT* • T oi 7 All 235 and. Suknt Narain 

A- 1- «■ “ “■ 

% N«.m Bh.4h» .. Ohela Etoi dcUMcs, 41 Bern, 613 : 56 1. 

0. 450 • A. £ B. 1920 Bom. 58 (2). ^ 

^ f4) Haripadanj. Emperor, ^ LB- 1937 UU 2^ 

5 EamWdra Naidu u. Emperor, 1931 M. W ^31^ . 

(6) S. A. Santiago v. Emperor, A. 1. R. I9dfa hlag. 4oo. 
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PSNALTIES. 


S. 69. the objects of this Act’’ governs the rest of the clause. That is, for the 
acts described in (i) to (Hi) of clause {b) to be punishable, it is necessary 
to show that they were done by the insolvent with a fraudulent intention 
to conceal the state of his affairs or to defeat the obiectc of this Act. 

Clause (bj (i).~Withholding oi preventing production of books. 

—.A. debtor cannot be convicted for the offence of withholding books' 
and documents, unless it IS proved that the books exist (1). The offence 
of withholding documents may be complete even if the official assignee 
or receiver subsequently comes m'o possession thereof, t. e., after a 
search in the debtor’s house (2). _ The section applies not only to cases 
of destruction of an insolvent’s books of account before they are 
produced before the official assignee but also to cases of destruction in 
the official assignee’s office after the latter has taken possession of the 
documents, as removal of a book or a document is a mode of preventing 
its production within the meaning of this section (3). 

Clause (b) (iiil—Viaking of false entries, etc.— Where there are 
more than one partners and it is sought to charge one of them with an 
offence under the clause, it is necessary to prove that he was the person 
actually responsible for keeping such books and that he omitted to make 
entries therein. In the absence of evidence as to who, in fact, kept the 
books, what actual system was adopted of making entries .and who 
was actually responsible, whether individually or collectively, according 
to the ordinary course of business, the conviction cannot stand (4). 
Under S. 158, B. A, of 1914, a person, who, having been engaged in 
any trade or business during any period within the two years immedi- 
ately preceding the date of the presentation of a bankruptcy petition, has 
not kept proper books of account throughout that period is liable to be 
punished. And sub-section (3) of that section prescribes that, for the 
purposes of that section, a person shall be deemed not to have kept 
proper books of account, if he has not kept such books or accounts as 
are necessary to exhibit or explain his transactions and financial position 
in his trade or business, including a book or books containing entries 
from day to day in sufficient detail of all cash received and cash pad, 
and where the trade or business involved dealings in goods, state- 
ments of annual stocktakings, and (except in the case of goods sold 
by way of retail trade to the actual consumer) accounts of all goods sold 
and purchased showing the buyers and sellers thereof to be identified. 
Omission to keep books of account, is, in India, a ground for refusing 
an absolute order of discharge {vide section 42 (1) (b ) ) ; but it is not an 
offence under section 69. Where books are in fact kept, and they are false 
or contain false entries, or they have been wilfully altered or falsified, the 
debtor might be punished under section 69 The omission seems to be 
accidental, particularly so when the mode of keeping books of account 
and the nature of entries therein have been sought to be punished 
under the section. 

Clause (c). — Offences described in clause (o) require a different 
intent than those specified in clause (b). The offences described in 


(1) Lucas v. Official Assignee of Bengal, 1919, 34 0. W. H. 418 ; 56 I. 
C. &71 : A. I. E. 1920 Cal. 624 (ease under sections 68 and 54, T-t. I. A.). 
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Itandnlont iot.nlion (i) ?«>■«'“ ““of hL ct.d.tor:, 

his creditors or in) to give an undue P’^eference to any o' 

sr. ."^t .0 «na,d .n. « 

distribution of assets amongst the creditors themselves 

PI f N f;\ TVip debt referred to in the clause is a debt which 

,»s cotod Wot. ft. otde. of odiudicion .nd not t, on. ..currod 

after that order (1). 

Clause <0 (jj &lSatea 

whatsoever are to be “made away with” in the clause. 

?heT^iLtatng away^th^^^^^^^^^^^ 

SsroUUt tucJSe 

the sum to be divided among his charge or mortgage (2)- 

ment under section 69 (o) U), as • .j receiver to the place 

Where an insolvent takes tke official a^^ig 

where his goods are stored an p . , . insolvent has made 

subsequently disappear, the presumpto^ convicted, unless be gives a 

away with the goods and he - gj-^ise of discretion under section 
satisfactory explanation (3). In m^pn the value of property 

directing prosecution was set aside 14). 

Offences under the Indian Penal Code.-Section 69 deals^with 

cSn°s:rotn^^ nSsi otrcLt: 

fs adjudged insolvent, but also by any other person. Those 

IS auju g 4 .:«ncs A'?! 4y4 of the Indian Penal Code, ine enact 

ilTof V^rL^iZcy oEfnct in the Insolvency Acts does not 
SSn that the insolvent cannot be prosecuted under the general law. He 
may be prosecuted under those sections (5). 

A«n..a1 —Under the Act III of 1907, as well as under the Act V 
of 1920 before it was amended by the Act IX of 1926, the u^olvency 

wabotoce «te S. 43, ,.b...ct.o. (2). P. I- A., 

(1) N.L. B. 30t. 13» I. C. 8G1 : A. I. R. 1932 

S .. Ul. A I. B. 1932 O.dL 61 : ^ L 0. ». 

(si QMI» AB '■ E W"“'- 1™' ^ ^ • 

C4) jMibi Das Manvari v. Mua^lal Bajrang Lai, A I. B. 1983 Pat. 126 . 
Sigabalab 0. Bamaaamiali, 42 I. 0. 608 i A. I. K. 1918 Mad. 460 (2). 
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S. 69. 1907, and S. 69, P. I. A,, 1920, respectively. Accordingly it was provided 
by section 43, sub-section (2) that an appeal from a conviction and sentence 
made by the district court under section 43. sub-section (2) lay to the 
High Court by any person aggrieved by such an order. If the order 
under section 43, sub-section (2) was made by a court subordinate to 
the district court, an appeal lay to the district court by a person 
aggrieved by such an order. Under the Act V of 1920, there was an 
entry m column 2 of schedule 1, to the following effect, “69. Conviction 
and sentence of debtor for an offence under this section-’’ The right of 
ppeal given under the Act V of 1920 from an order under section 69 
(corresponding to section 43, sub- section ( 2) ), passed by a district court 
otherwise than on an appeal was more restricted because the appeal was 
confined only to an order of conviction and sentence and 
to no other kind of order. If the order was made bv a court 
Mbordmate to the district court, an appeal lay to the district court 
The appeal was not restricted to a particular kind of order only under 
the section. The entry m Sch-.dule 1 of the Act V of 1920 was repealed 
by section 2 oT the Repealing Act XII of 1927. in pursuance of the 
amendmetit made in section 70 by the Act of 1926, which had made 
the entry redundant and meaningless. Under the Act, as it now stands 
no question of an appeal from conviction or sentence arises ; the right 
of appeal is now governed by the Code of Criminal Procedure. 

Under the Act III of 1907 and the Act of 1920, before 1926, the 
appeal could be made only by a person aggrieved, and by no other 
person. Where the debtor was convicted and sentenced, it is clear that 
he was certainly an aggrieved person* Where a ptosecntion was ordered 
and an inquiry instituted by the insolvency court under section 69 or 43 
(2), the insolvent debtor was an aggrieved person and he could cliallenge 
tu appeal the correctness of the order directing prosecution or inonirv 
(1). In the Act III of 1907, as well as the Act V of 1920, befoS and 
after the amendments of 1926 and 1927, there is no express provision 
as to who has a right to hold the enquiry for taking criminal action 
against the debtor* Ther^ can be no doubt that the court can take 
action smo rrntu under the present Act and it had the same power under 
the Act III of 1901. In practice, however, it is very often a 
creditor or the receiver who moves the court by an aDolicatiort 
If the application is granted, the creditor or recefver ^has 
no _ grievance and there is no question of appeal. If the 
application is inquired into by the insolvency court for the purpose of 
determining as to whether a prosecution is desirable and it comes to the 
conclusion _ that there is no prima fmie case against the debtor and 
then: dismisses the application, the order of the court is an order under 
section 69 or section 43, sub-section (2), as the case may be. Is the 
creditor or receiver a person aggrieved by such an order ? If so, he 
: has a tight of appeal. If not, then the court’s order is final and no- 

body can. appeal against. The creditor s right to appeal in such circum- 


stances was considered under the Act III of 1907 and 
dered even under the Act V of 1920 in many cases, hnd 


has been coftsi- 
in all of them 
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the right of the creditor was negatived ^ an 

interlocutory order calling upon the msolvent to show c (2) 

order should not be made against him under S 43 21, F. l. A., 

Mn lipci from ati order refusing to convict a debtor tor an on 
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In an earlier Madras case, it was remarked that a creditor nas n 
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is not appealable because the application is not rSld it 
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from the court (7). 

70. Were the Court is satisfied, after siioji pre- 
liminary inquiry, if any, as it things 

Procedure ““ b. fnr 


charge under 
tion 69. 


0 n 
sec- 


nminary ui4Uii.j, — — 

necessary, that there is ground for 
inquiry into any offence referred to m 

section 69 and appearing to have been 

committed by the insolvent, the Court may record a 
todtog to that effect and make a complaint of the 

(1) lyappa iilainer a. Manieka Asarl, ^ 9%^ : 

1066 • Ladu Ham v. Mahabir Prasad, i 1 i P lOH • A I R 

la i C.« 1. 19» b i 

bS STc'Si A. I'ilTgn'Lr M C«” “of g 

lagap’pi 0helt:^38 Mad. 15 ; Karuthan Ot««i.r Ra™a 
340 ; A. I. E 1924 Mad. 185 ; Pursmgh ®. Munshi Alla X E 

: A. I. E. 1933 Nag. 9 ; Alladin Kirpa {937 

1987 Lab. 4&; Maung Timlin «. K. P. A. E. Oiiettyar ium, 

^^°%)'^M'anmohan Eoy «. Hemanta Kumar Mookerjee, 34 I. 0. 771 : A. I. E. 

(3) Jita Mai c, Madan Lall, 133 I. + n ai2 ■ A I E. 1921 

(4) Bhagwaat Kisbore v. Sanwal Das, 61 I. t. 802 . A. i. 

©■KaruthanChettiar n. Eaman Cbelty, 79 I. C. 340 1 A. I. E. 1924 

^^^'(eT’Palianappa Chetty y. Subramania 0b6fcty,:54 1. 0. 740 : A. I* R. 1920 

Mad. Shah 0. Barkat AU Shah, 1 Lab, 213 : 56 I. 0. lii • A. L E. 

>“ 1920 hah. 32a 
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S« 7§. offence in writing feo a ^la^strate of the fir^t class hav- 
ing Jnrisdicfeioii, and snob Magistrate shall deal with 
such complaint in the manner laid down in the Coda of 
Criminal Procedure, 1898 . 

Hislory.-^In the Act III of 1907 there was only one section, 
namely, section 43 (2), winch dealt with offences m the course of insol- 
vency proceedings. It is already quoted under section 69. In practice 
the wording of the section was found to be vague and unworkable ; and 
it was considered necessary to make it more explicit. Accordingly it 
was replaced by section 70 of the Act of 1920. The section, as it origin- 
ally stood at the time of the enactment of the Act V of 192 \ ran as 
follows : — 

‘*(1) Where the Court is satisfied that there is ground for enquiry 
into any offence referred to in section 69, the Court shall direct that 
a notice be served on the debtor in the manner prescribed in the Code of 
Criminal Procedure, 1898, for service of a summons, calling on him 
to ‘^how cause why a charge or charges should not be framed against 
him. 


(2) The notice shall set forth the substance of the offence, and any 
number of offences may be set forth in the same notice. 

(3) At the hearing of such notice and of any charge framed in 
pursuance thereof, the Court shall, so far as may be, follow the procedure 
for the trial of warrant cases by Magistrates prescribed by Chapter XXI 
of the Code of Criminal Procedure, 1898, and nothing m Chapter XXIII 
of the said Code relating to trial before High Courts and Courts of 
Sessions shall be applicable to such trial. 

(4) Any number of offences under this section "^may be charged 
under this section may be charged at the same time : 


Provided that no debtor shall be sentenced to imprisonment 
exceeding an aggregate period of two years for offences under this 
section committed in the course of the same msoivency proceeding. 


(5) The Court may, instead of inquiring into an offence under section 
69 make a complaint thereof in writing to the nearest magistrate of the 
first class having jurisdiction and such magistrate shall deal with such 
complaint in the manner laid down in the Code of Criminal Procedure, 
1898 : 

Provided that it shall not be necessary to” examine the com- 
plainant. 

Then in 1920, the Government of India appointed ^ the Civil 
Justice Committee, which, in this respect, made the following recom- 
mendation 

**As regards the criminal offences created by the Act of 1920, these 
are in substance the same as those created by the Presidency Act ot 
1909, In practice the procedure whereby the insolvency judge ^ takes 
qpon himself the duties of a magistrate, trying a warrant case, has m the 
past been highly unsatisfactory. The prosecution is m the hands ot 
the Official Assignee or of the creditor. It has been laid down that the 

correspond with the notice originaiiy 
Courls. By tbe Act of 1920, ho^evei, 


framed ^ 

' .e insolvent to the ^ 
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itself to try the case, as a warrant case tried by a magistrate, may make 
a complaint to the nearest first class magistrate, who may deal with 
the complaint in the ordinary course of criminal justice. 
Powers similar to these should be introduced into t^he Presidency- 
towns Insolvency Act by an amendment of section 104. We think, 
moreover, that the necessity for notice to the insolvent might well be 
discarded altogether, and that the procedure in such cases might be 
further assimilated to the procedure in England whereby an order for 
prosecution should be obtained from the bankruptcy Court, without 
consulting the bankrupt on the subject; the bankrupt having plenty 
of time and opportunity to say what he has to say when be is arranged 
before the Criminal Court. The simplest form of arranpment would 
seem to be that the receiver or, if he refuses, a creditor should be given 
power to apply to the Court for an order of prosecution and 

that thereupon prosecution should be commenced and carried on by 
the Local Government through such officer as it may appoint for the 
purpose. In England it is the duty of the Director of Public Prosecu- 
tions to institute and carry on the prosecution ; he can abandon it if he 
thinks on investigation that the case cannot be proved ; the insolvent is 
only concerned with the proceedings as any ordinary accused is concerned 
with criminal proceedings against him — namely to defend them when 
they have been instituted ” (1). 

Effect was given to this recommendation, and section 70 of the Act 
was amended by Act 9 of 1926. By that Act the first three clauses 
of section 70 of the Act of 1920 were repealed and the present sectmn 
was substituted. The amendment, made m 1926, however, left the last 
two clauses, that is, 4 and 5 of section TO and the last sentence m 
section 69 of the Act of 1920, undisturbed. These clauses, by the amend- 
ment made in 1926, had become redundant. The omission was subsequ- 
S discovered and Acts X and XII of 1927 were passed, repealing 
certL words in the Amending Act IX of 1926, and section 69 o the 
Act of 1920. The effect of it is that section 70 stands now as it was 
enacted by the Act of 1926 minus clauses 4 and 5 of section 70 of 1920. 
Lain Act XII of 1927 was repealed by the second Schedule to section 
3 of Act XVIII of 1928. The effect of it is again, to leave section 70 
as it stands. 

Analogous law.— In England bankruptcy proceedings under the 
earlier bankruptcy laws were in the nature of criminal proceedings. By 
the Bankruptcy Act of 1849, certain offences were made misdemeanours 
punishable by imprisonment and the bankruptcy court was empowered to 
direct the assignees to institute, and on their failing _ to do so, the official 
assignee to institute, a prosecution for the offence with which the bankrup 
was Larged (2). Under the Bankruptcy Act, 1861, the next Act, power was 
ghien to the bankruptcy court to try the offences which were misdemean- 
Lrs, or to direct the bankrupt to be indicted or prosecuted in one of the 
Sary courts of criminal justice (3). Later on, by the Bankruptcy Act, 
1869 the court of bankruptcy was divested of the power to try a bankrupt 
for any bankruptcy offence, and such oSences were to be tried by the 
o^iniy criminal courts. The relevant sections of the Act of 1914. 
in regard to the proced ure to be adopted by the bankruptcy courts in the 

’ll Civil Justice Committee report, 1934-25, para 16, page 233. 

‘2) B. 1., 1849, S. 255. 

’(3) S, 169, Bankruptcy Act, 1861. 
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S. 70. matter of bankruptcy offences, are sections 161, 164* 165 and 166 It is 
provided by section 161 that where an official receiver or a trustee m bank- 
rnplcy reports to any court excercismg jurisdiction m bankruptcy that in 
his opinion a debtor who has been adjudged bankrupt or m respect of whose 
estate a receiving order has been made has been guilty of any offence under 
that Act, or any enactment repealed by that Act, or where the court is 
satisfied upon the representation of any creditor or member of the committee 
of inspection that there is ground to believe that the debtor has been 
guilty of such offence, the court shall, if it appears to the court that there is 
a reasonable probability that the debtor will be convicted, and that the 
circumstances are such as to render a prosacution desirable, order that the 
debtor be prosecuted for such offence. Section 164 provides for the 
trial and punishment of the offences. Section 165 enacts that pro- 
secutions instituted or directed by the bankruptcy courts to be instituted 
shall be instituted and carried on by the Director of 

Public Prosecutions except in cases failing under the proviso 
to that section. Section 166 provides that a statement or admission made 
by any person in any compulsory examination or deposition before any 
court on hearing of any matter in bankruptcy shall not be admissible as 
evidence against that person in any proceeding in respect of any mis- 
demeanour referred to in section 85 of the Larceny Act, 1861 (which 
section relates to frauds by agents, bankers and factors). 

The corresponding section of the Presidency-towns Insolvency Act 
IS section 104. Section 104 was almost in the same terms as section 70 of 
the Act V of 1920. Both sections 104 and 70 were amended m 1926 m the 
same manner. The result is that the procedure now under the English 
Act and both the Indian Acts is almost the same The English sections 
are, however, more comprehensive. The Indian sections, more or less, 
follow the provisions of section 476 of the Code of Criminal Procedure. 

Who can move the court. — The section does not expressly 
provide as to the persons who can move the court. Section 43, sub-section 
2 of the Act III of 1907 and the former section 70 of the Act V of 1920 also 
did not provide as to how and in what manner the court is to be moved* 
S. 161, B, A., 1914, IS, however, clear on the point. Under that section the 
official receiver or a trtistee m bankruptcy may make a report to the bank- 
ruptcy court, or any creditor, or a member of the committee of inspection 
may make a representation to that effect. The representation or report 
should be in writing supported by proper evidence and be filed with the 
proceedings (l). It has also been held that the creditor may obtain leave 
to prosecute under the section and the trustee or any accomplices 
of the debtor may be included in the order (2). Where a report is made 
by the official receiver, the court should consider it, and, even if the official 
receiver does not ask for any order directing a prosecution, should deter- 
mine that a bankrupt ought to be prosecuted unless it thinks fit to adjourn 
the application (3). Under the section, it is presumed, that the court may 
act $U 0 mota or on the application of any interested person. Even if it 
acts on the application of a person it shall be considered to have acted 
In the matter of its own accord. If an application is madb by a creditor 
or the receiver fpr the prosecution of the debtor under section 69, and the 
application is refused by the court, the creditor or the receiver is not an 



PRELXMIN \RY ENQUIRY. 


619 


aggrieved person and has no right of appeal We have considered this S 70 
matter under section 69. If the prosecution is directed by the court either 
of its own accord or on its being moved by anybody else, the iosoivent 
appears to be an aggrieved person and an appeal, other things being equal* 
will lie under section 75. It is true that the amendment of 1926 has 
altogether dispensed with the necessity of notice to the debtor, but it does 
not indicate that the only remedy of the debtor is to defend the charge in 
the criminal court only. In England, however, it has been held that a 
debtor cannot appeal from such an order which is generally made exparte 
on the application of the trustee (l) nor an accomplice of a debtor so pro- 
secuted can appeal from such order (2). 

Notice to the insolvent. — Having regard to the history oi the 
section, a notice to the insolvent IS no longer necessary. Under S, 104, 

P-t. L A , and S. 70, P. 1. A., as they stood before the amendment of 1926, 
it was held that notice to the insolvent was not only absolutely necessary 
but also that the notice must have specified the charges against the debtor 
and that the court could not convict the person for an offence which was 
not clearly specified therein. Even after the amendment it has been 
held in a Rangoon case that, though the insolvent is not entitled to take, 
part m the proceedings under these sections, it is desirable that the 
insolvent should be given an opportunity of explaining to the court the 
reasons why he contends that the court should not proceed to the extreme 
limit of making a complaint under S, 104, P-t. 1. A., against him in a 
criminal court (3). 

After such preliminary inquiry as it thinks necessary. — In the 
matter of inquiry the section confers a wide discretion on the court (4). 

AH that the section requires is that before the complaint is filed it shall 
satisfy itself that an offence under section 69 appears to have been commit- 
ted by the insolvent and record a finding to that effect. The section does 
not prescribe the manner in which the judge is to satisfy himself. It has 
been, therefore, held that the judge should satisfy himself in any way he 
thinks proper (5)* Under section 476 of the Code of Criminal Procedure, 
it has been held that the holding of a preliminary inquiry is discretionary 
with the court, though in some cases the discretion might be questioned m 
appeal or revision (6). It appears doubtful whether^ the words prelimi- 
nary inquiry” in section 70 of the Act necessarily^mean a judicial inquiry 
on sworn evidence (7). Under section 43 of the Act III of 1907, it was the 
insolvency court itself which was to hold the trial for such an offence and it 
was considered in many cases as to what evidence was relevant for the 
purpose of recording a conviction. As to that see commentary under 
section 69. As the law now stands, it is submitted, that the principles 
laid down under section 476, Cr. P. C., shall be followed in construing the 


(1) Exp. Marsflen, 2 Oh. B. 786 ; 

(2) Exp. Brown, 2 Ch. D. 790. 

(g) Burma Dairy Co., Ltd. n. Desai, A. 1. R. 1935 Rang. 324 : 13 Rang. 
525 : 158 L 0. 644. 

(4) Harclmncl Eai v. Kliainiddin, A. I, R. 1936 Lahore 871. 

(5) Jewraj Khariwal JDoyal Ohand, A. L R. 1928 CaL 211 : 5o CaL 
783 * 111 I C 372. 

’ (6) Darpa Narayaa Bsra v. Bepin Baliari Mitter, 14 0. L. J. 123 : 10 I. 0. 
66: 15 0. W. 691. For other cases sae any commentary on the Criminal 
Procedure Code. ^ 

(7) Jewraj Khariwal v, Doysd Chand swprn. 
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S 70, ‘taction. The discretion conferred by the section is jtidicia! to its nature 
and llie inquiry should also be conducted m a judicial manner but by it 
It does not necessarily mean that all the formalities which are observed 
m a trial should be observed at the stage of a preliminary inquiry as 
well For instance, the court at the stage of inquiry may consider the 
evidence of witnesses already recorded m insolvency proceedings 

Principles governing discretion.---Under S. 161, B A., of 1914, 
the court has, besides satisfying itself that an offence has been com- 
mitted, to consider that there is a reasonable probability that the debtor 
will be convicted and the circumstances are such as to render a prosecution 
desirable* There it has been held that where there is reasonable evidence 
to go to a jury of a bankrupt having committed offences within this Act, a 
prosecution will be directed, and the court will not try the question 
whether the evidence is sufficient to induce a jury to find guilty, though a 
prosecution will not be directed on mere suspicion (l). Similar principles 
have been considered in cases arising under the Indian Acts (2). The same 
principles have been applied to cases arising under sections 476 and 195 
of the Code of Criminal Procedure (3). 

Any offence referred to in section 69. — Section 69 defines the bank- 
ruptcy offences and section 70 lays down the procedure to be adopted when 
the bankruptcy court is of opinion that an offence under that section has 
been committed, and thereupon it directs a prosecution. Besides section 69, 
section 72 (1) also prescribes an offence when an undischarged insolvent 
obtains goods on credit. The procedure prescribed by section 70, it appear?, 
applies only when the prosecution, that is ordered, is for any one of the 
offences under section 69. 

May record a finding to that effect.— The fact that the court is 
satisfied about the commission of an offence by the insolvent should be 
recorded in the proceedings and ifc appears that, though not expressly 
provided, reasons for that opinion should also be recorded. Omission to 
record a finding or reasons thereof will, however, it is submitted, be a 
mere irregularity and will not be a ground for interference m the absence 
of prejudice. 

Time for filing fhe caimp!aint~It is open to the court at any stage 
of the proceedings after the adjudication order has been passed, and even 
after discharge, to exercise the discretion with which it is vested under 
S. 104, P.4. I. A., (corresponding to the present Section). It is not 
necessary, and in many cases it is undesirable, that the court should order 
that a complaint be made under section 101, at the hearing of an applica- 
tion for discharge Different considerations arise when the court is called 
upon to decide whether and, if so, upon what terms, an insolvent should be 
granted his discharge, and when the court should or should not excercise 
the powers which it possesses under section 104 (l). 


(1) &pn Skllard, L. Rv 3 Ob. 408 ; Stricklaucl, 32 L. J. Bank. 12 ; 
Yusuf Abdul AkIjs t5 Blackwood and Blackwood & Co., 149 1,0. 1106(2): 
A.LEa983Rang.25S. 


( 2 ) Burma Dairy Co., Ltd., t). Desai supra 5 Lalchaiid u Official Assignee, 
Karachi, 147 I D 136 ; A, I R 19S3 8ind381, 

^0) See any commentary on the Opde of Oriminai Procedure* 
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Complaint to be sent to a magistrate having jurisdiclion.— The S. 70. 
insolvency conrt has to file the complaint in the coart of a magistrate of 
the first class having jurisdiction for the trial of the offence. The jurisdic- 
tion to try the offence should be determined under the Criminal Procedure 
Codes and is not derived from the Insolvency Act. Thus, where a debtor 
carried on a trade at Yeotmal ,and got involved, and his assets were m 
Amraoti and Yeotmal and he executed a mortgage in favour of the 
petitioner at Bombay with a view to defeat his creditors, it was held that 
the court at Yeotmal had jurisdiction to try the offence under sections 179 
and 182, Criminal Procedure Code (l). It is a first class magistrate who 
can, under the the Code of Criminal Procedure, pass a sentence of imprison- 
ment for two years. Under section 69, the maximum punishment is 
imprisonment for a period of one year. 

Procedure under the Act III of 1907. — Under the old Act III of 
1907 the insolveacy court itself tried the insolvency offences and sentenced 
the accused There were no provisions prescribing the procedure to be 
adopted by the insolvency courts in the trial of bankruptcy offences. It 
was, however, held in cases decided under the old Act that, in so far as an 
order under section 43 of the Provincial Insolvency Act results in a 
sentence of imprisonment, the case must be treated as a criminal 
case, that in all criminal cases it is necessary that there should be 
a charge, a finding and a conviction as a foundation for the 
sentence, and if in any one o£ these three points, a substantial 
defect should appear, it would be a ground for reversing the 
proceedings (2). In a few other cases, however, such a strict view was not 
taken and it was held that if the insolvent was informed of the nature of 
the proceedings, the offence with which he was charged and of its con- 
sequence, the essentials of a criminal trial were complied with and all the 
formalities of a criminal trial were not necessary (3). 

Following the general principles stated above that the procedure for 
the trial of an insolvency offence should be substantially that of a criminal 
court, it was held that evidence should be recorded regularly after charging 
the accused of the offence. Thus where the conviction was based on the 
evidence given on behalf of the creditors when they were opposing his 
application for adjudication of insolvency (4), or based on the report of the 
receiver (5), It was held illegal. 

Under the present Act the insolvency offences are triable by the 
ordinary criminal courts and they are to follow the procedure laid down in 
the Code of Criminal Procedure, It would be an assistance to judges 
dealing with offences under the Insolvency Act to frame the charges strictly 
in the language of the section which defines the offences together with the 
particulars of the conduct of the insolvent relied upon to establish the 


(1) Trikamji Emperor, 145 I. C. 550 : A. 1. R* 1933 Mag. 33. 

(2) Harihar Singh v, Maheshwar Parsad, A. I. R. 1915 Cal. 117 : 27 I. C. 
199 ; Amiruddi Karikar JTadab Rarikar, 19 C. L. J, 430 : 19 I. 0. 920 ; 
Mawab ©. Topan Ram, 110 P. R. 1916 : 35 1. 0. 494 : A. I. R. 1916 Lah. 182 
(Case-law discussed) ; Rash Behari Roy n, Bhugwan Chander Roy, 
17 OaL 209. 

(3) Ganapathy Chiuna Ji, 45 I. 0. 675 ; A. I. R. 1918 Mag. 214 ; 
Mahomed H^an Uilah ti. Emperor, 38 I. C. 969 : A. I. B. 1917 AIL 354. 

(4) Mathumal ti. District Judge of Benares, 6 I. 0. 870 t 32 AIL 547 ; 
mmdin d. Emperor, 39 1. 0. 988 : A. I. R. 1917 Od. 207. 

(6) Harihar Singh i?. Maheshwar mpfu ; Hand Rishore t?. Suraj Mai, 
37 All 429 : 29 1, 0. 998 : A. L E. 1915 AIL 308, 
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S 71 charges just as «t IS done m a formal charge of an offence (1) Similarly 
72. the crimmal court trying insolvency offences should observe S 233, 

Cr. P. C. Thus it has been held that the joinder of three distinct charge . 
each under section T)3 («■) {m) and ib) (ti), P-t 1. A , 1909, is illegal (2) 

Miscellaneous — Where proceedings were begun against an inso’vent 
under section 25 of the Punjab Laws Act, IV of 1872, under which certain 
acts of the insolvent rendered him liable to detention in the civil prison 
and where, pend ng proceedings, the Punjab Laws Act was repealed by the 
Provincial Insolvency Act, III of 1907, and section 25 of the former Act 
was substituted by section 43 of the later Act, under which the same acts 
of the insolvent rendered him liable to simple imprisonment in a criminal 
jail, it was held that the proceedings should be continued and punishment 
should be inflicted, if necessary, under the old Act as if the new Act had 
not been passed (3). 

71, Where an insolvent has been guilty of any oi 
the offences specified in section 69) ho 
Criminal liability shall not be exempt fiom being pro- 
after discharge or 000(1^(3 against theiefor by vea&oc 
composition obtained his discharge or 

that a composition or scheme of arrangement has been 
accepted or approved 

History. — The section is new. It was thought desirable to make it 
clear that a dishonest insolvent, who has been guilty of an offence under 
the Act, can be proceeded against even after he has obtained his discharge 
or after a composition submitted by him has been accepted (4) 

Analogous law. — The section corresponds to S. 105, P-t. I. A,, 1909, 
S. 167, B. A., 1883, and S 162, B, A , 1914. S. 105, P-t. I A, 1909, 
covers the offence under section 102 of that Act as well (obtaining credit 
by an undischarged insolvent). 

Scope — Does the section apply to a prosecution under section 72 ? 
See commentary under section 72, 

72 . (1) An andisoliarged insolvent obtaining 
credit to the extent of fifty rupees or 
Undischarged in- upwards from any person without in- 
solvent obtaining forming such person that he is an 

undischarged insolvent shall, on con- 
viction by a*Magistrate, bo punishable with imprison- 
ment for a term which may e^xtend to aix months, or 
with fine or with both. 

(2) Where the Court has reason to believe that an 
undischarged insolvent has committed the offence 
referred to in sub-section (1), the Court, after making 


t Uanga Pamad v, Madjiuri Saran, 100 I. 0, 550 1 A. I. B. 1927 

, 



Ohaad Mahta ®. Emperor, A* t E. 19M BOfflu 3 
■ iMa 11 k 4T9iO 1 5 1, 0. 
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any preliminary inquiry that be necess^ , may S. 

send the case for trial to the nearest .f.^ke 

Brst class, and may send the accused Maois- 

sufficient security for his appearance betoie 
fcrato ; and may bind over any person to appearand „i 

evidence on such trial. 

History The section reproduces section 53 of the Act III of 9 

s r' rn r™ st .r ’.r . ‘srst:” 

ion”OTespol.di.g toLb.sec,io=(2). Its ^ *;°y °°"f “ 
section 70 of the present Act, also expressly re e 

103 P-t I A only, and not that under section iuz. 

Wd.Vcfof lOSand 104 P-t. I. A. 1^ 

that no procedure is prescribed for ,55 g a. of 1914 runs 

to prosecute a person for obtaining credit. wCction 15 , 

as follows : — 

“Where an undischarged bankrupt— 

W eiths, alone o, ioM; ty“ p™^,i;K^ntom.ng 

the extent of ten pounds or upwards any P 

that person that he is an undischarged bankrupt , or 

f;i 1 pneaees in anv trade or business under a name other than that 

he was adj udicated bankrupt ; 

he shall be guilty of a misdemeanour. , , , * 

The maaimam punishment is noj *“j,X“r<iec„t°ed sL 

t'„i.r;irh^r,^.h.rssrou,“ 

in ia) was twenty pounds. 

Sub section (1) ; conditions of app!icability.-ln order to apply the 
sub-section and to find the insolvent guilty oHhe offence of obtaining credi , 
the conditions which should be satisfied are 

(*■) Is the accused an undischarged insolvent ? 

Ui) Did he obtain credit to the extent of Rs. 50 or upwards ? and 
and (f»») Did he in fact inform the person from whom he obtained credit 
that he was an indiscbarged insolvent ( 1 ). 

We proceed to consider all these conditions in the order mentioned 
above. 

Undischarged insolvent.— The insolvent should have 
cated insolvent and remained undischarged under the 

Act. A person who was adjudicated insolvent under the Presideucy-toTOS 
Insolvency Act or any other Act cannot be prosecuted under section 72. 
Similarly a person who has been adjudicated under the Provincial Insol- 
vency Act cannot be prosecuted under section 102 of the Presidency-towns 
Insolvency Act (corresponding to se ction 70 of the present Act (2). The 

(1) R. V. Duke of Leinster, 1924, 1 K. B. 311 ; Utma Mallkk Yisheshan 

Das, in the matter of, 107 I. C. 442 : 23 S. L. R. 68 , 

(2) Ashutosh Ganguly v. E. L. Wateon, A. L R. 1027 Ci* 149 1 53 Cal- 

g29:0Sl.p.ll6. 
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S, 72, question whether the insolTent is still undischarged is to be determined by 
the provisions oi the Act under which be was adjudged insolvent. Under 
the Insolvency Chapter of the old Cml Procedure Code, 1882, an insolvent 
was in certain cases discharged immediately upon the granting of the 
application for adjudication. A person so discharged has been held to be 
a discharged insolvent under the U. P. Municipalities Act, 1916, (1). 
Section 41 contemplates discharge m more than one form. It is submitted 
that an msoivent will not be considered to be undischarged simply by 
reason of the fact that conditions are attached to the order of discharge by 
the insolvency coutt under section 41, sub-section (2) (c). But if the dis- 
charge is suspended by the court for a specified time, the insolvent will 
remain undischarged till the expiry of that period. 

Obtaining credit. — What the section requires is that the insolvent 
should have obtained credit. The word ^credit* is defined m the short Oxford 
Dictionary as meaning “belief, confidence, trust, faith” and also “confidence 
in a buyer’s ability and intention to pay at some future time for goods en- 
trusted to him without present payment” ;to give credit, therefore, is to 
trust in a person’s ability and intention to pay and to obtain credit is to 
tell a person in fact that he is able and intends to pay. Thus it has been 
held that a “Jangad” transaction is a transaction which is generally 
called a “sale or return transaction,” and obtaining goods on jangad by an 
undischarged insolvent is obtaining credit within the meaning of this sec- 
tion (2). If credit is m fact obtained, there need be no agreement to give 
it (3). Credit may m fact be obtained even though security for the debt 
IS given (4). In a case under the Presidency-towns Insolvency Act, it has 
been held that obtaining a loan on a mortgage of immovable property 
which has been acquired by the insolvent after adjudication is not obtain- 
ing credit within section 102 of that Act (5). It is not necessary to show 
an intent to defraud (6) The offence is committed where the bankrupt 
keeps goods to the statutory extent though the order was for a less 
amount (7). 

Again, it is to be noted that it is the very person who obtains credit 
who is liable to be prosecuted ; and it is immaterial if he obtains such credit 
solely on his behalf or on behalf of himself and another person or if he 
joins another person %nd both together obtain such credit (8). In the 
English section the words “either alone or jointly with any other person” 
occur. These words are omitted from the present section but the omission 
does not appear to make any difference between the scope of the two sections 
If there is any difference at all, the omission i$ intended to expand the 
scope of the present section and not to limit it in any way (9), 


(1) L. Parmeshwari Dass v. Municipal Board, Baiielly, A. I B. 19S2 AIL 
58 (2) ; 133 T. C. 909. 

(2) Pheross Shah Manerji Gandhi ti. Emperor, A. L E. 1934 Bom, S60: 58 
Bom* 646 : 152 L 0. 706. Case under section 102, P-t. I. A, 

(3) Reg. u. Peters, 16 Q. B. D. 636. 

(4) B. V* Fryer, 7 Or, App. Eep. 183. 

(&) Prem Ohand MulUck ti. Nilmonidas, 01 Cal 2S1 1 151 10. 137: 

A. I, B 1934 0^1 629. 

(6) B. Dyson, 1894, 2 Q. B. 176. 
m B. a Jtiby, 56 D. % 7m 

18} tltma MaUick Vishesbandas, in the matter of, 107 L C» 442 : 23 S* D 

B, 63j4XB*l9S8Smd 114 

If ^ I If flick Vishesha^das 
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Withoiil informing such person that he is an undischarged in- S» 
solvent. — The obligation imposed by the section on an undischarged 
bankrupt to disclose his position to the person from whom he seeks credit 
is absolute. It is no defence that he took steps to have such information 
conveyed, or that he had reasonable grounds to believe that it had been 
conveyed, if in fact it had not. Thus where a bankrupt obtained goods on 
credit through an agent, and he neglected to inform the sellers that his 
principal was an undischarged bankrupt, although he had been directed by 
the bankrupt to do so, the Court of Criminal Appeal held that the accused 
was properly convicted under this section notwithstanding that, when the 
goods were purchased, he believed on reasonable grounds that the agent 
had carried out his instructions (1). 

Prosecution under the section cannot be ordered after discharge. 
—After an insolvent has been discharged the insolvency court cannot pro- 
ceed against him under section 72, even though an offence was committed 
within the meaning of that section before the order of discharge, because 
in such a case the person from whom the insolvent has obtained credit 
during the insolvency can proceed against him in the ordinaiy 
course of law. Section 71 also does not apply because it specifies that its 
scope is confined only to offences mentioned in section 69 ; and obtaining 
credit by an undischarged insolvent does not fall under section 69 (c) (i) 

(2). The law under the Presidency-towns Insolvency Act is different, as 
S. 105, P-t. L A. (corresponding to S. 71, P. 1. A , 1920), is expressly made 
applicable to S. 102, P-t. I. A. (corresponding to S. 72, P. I. A , 1920). The 
omission in the Provincial Insolvency Act in making section 71 applicable 
to a case under section 72 appears to be accidental. As appears from 
the Statement of Objects and Reasons quoted in a previous paragraph the 
legislature intended to apply section 71 to all offences under the Act. The 
mistake can, however, be rectified by the legislature only. In this connec- 
tion attention may also be drawn to S. !62, B. A., 1914, (corresponding to 
S# 71, P. I. A., 1914), which applies to S. 155, B. A., 1914 (corresponding to 
S. 72, P. I. A., 1920), 

Suh-seetion (2).-— Sub-section (2) prescibes the procedure which the 
court is to adopt, when it is of opinion that an offence has been committed 
under the section ; just as section 70 prescribes the procedure for the insol- 
vency court in the case of an offence under section 69. It is the same as 
section 70, except that under the sub-section the court has the power of 
sending the accused in custody or taking sufficient security for his appear- 
ance before such Magistrate and may bind over any person to appear and give 
evidence in such trial. The difference is not material because in a case 
under section 69, the same powers will be exercised by the criminal court. 

The question has, however, arisen as to whether the sub-section 
prescribes the only mode in which a criminal court can take cognisance of 
an offence under section 72, sub-section (1), In other words, the question 
which has arisen is : Is it competent to a person other than the insolvency 
court to lodge a complaint against the insolvent for an offence under section 
72, sub-section (1) ? The matter was considered at length in a Calcutta 
case. The matter at first came before a Division Bench and on a difference 
between the members composing it, the matter was referred to a third 


(1) E. u. Duke of Leinster, 1924, 1 K. B. 311. 

(2) Zihd u Laxman, 134 I. U. 861 : A. I. R. 132 Nag. 17 ? W. D.’ Jordan 
0 , Mahadeolal, A. I. E. 1934 CaL 764 (1) ; 61 Cal 605 : 151 L 0* 1026. 
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S 73. judge. The opinion of the majority was that a person arrnsed of an oflence 
under the Isfc sub section may be proceeded against oiilv by the methods 
laid down in sub-section (2), on the ground that both the clauses should be 
read together and the general rule ot mtcrpietalion m such cases is that if 
a statute creates a new duty or imposes a new liab lil> am! prescribes a 
specific remedy ui case of neglect to perform that duty or discharge that 
liability, no remedy can be taken but the particalar lemedy prescribed by 
the statute (1), 

Appeal —The only person who can appeal under section 72 is the 
debtor him«elf m a case where the prosecution has been ordered (2) A 
creditor, who has made an application to the insolvency court for an order of 
prosecution under the section and whose application has been refused or 
rejected, has no right of appeal. For that see commentary under section 
70. The section does not lay down any rules regulating the course of 
appeals from a conviction under the section. The law was the same under 
the Act III of 1907 The appeals from a conviction are governed by the 
Code of Criminal Procedure. 

73. (1) “Where a debtor is adjudged or read- 
judged iusolveiit under this Act, ho 
Disqualifications shall, subjeet to the provisions of this 
of insolvent. section, be disqualified from — 

(a) being appointed or acting as a Magistrate ; 

(&) being elected to any oflSce of any local autho- 
rity where the appointment to such office is 
by election or holding or exercising any 
such office to which no salary is attached ; 
and 

(c) being elected or sitting or voting as member 
of any local authority. 

(2) The disqualifications which an insolvent is 
subject to under this section shall be removed, and 
shall cease if — 

(a) the order of adjudication is annulled 
under section 35, or 

(fe) he obtains from the Court an order of dis- 
charge, whether absolute or conditional, 
with a certificate that his insolvency was 
caused by misfortune without any miscon- 
duct on his part, 

(8) The Court may grant or refuse such oeitificate 
as it thinks fit, but any order of refusal shall be subject 
to appeal. 

.mI , 

^1$ p Qwitriy 11 . E. D Wateon, A. I. E. 1927 Oal 149 : 93 1. C. 

' ; 28 N. Ia E. ^ j A ly It# 
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History.— This section is new. Under the Act III of 1907, an undfs- S. 73. 
charged insolvent was under no civil disabilities. The reasons for the 
enactment of this section have been thus explained 

“Under the Indian law no statutory disabilities attach to the position 
of an nndiscbarged insolvenL It is doubtful whether public opinion in this 
country is at present inclined to attach much disgrace to a person of this 
position, but it appears desirable that the sense of the community should 
be stimulated by providing certain statutory disqualification in addition to 
those already imposed, & g., by the Regulations relating to members of 
the Legislative Council. A parallel provision is to be found in section 32 
of the Bankruptcy Act, 1883’’ (1). Again, “we propose to lay upon him as 
an undischarged insolvent, so long as he remains undischarged, certain civil 
disabilities such as incapacity to hold certain offices. That is if I may say, 
fairly based on the principle that a man who cannot manage his own affairs 
should not be entrusted with the affairs of the others” (2). 

Analogous law. — In the Presidency-towns Insolvency Act, 1909, 
as it stood before 1920, there was no provision imposing disabilities on an 
insolvent. When the Act V of 1920 was passed, the Presidency-towns Insol- 
vency (Amendment) Act, 1920, No. 2 of 1920, was also passed, and by its 
'section 2, section 103 (3), Presidency-towns Insolvency Act was enacted. It 
is in almost the same terms as the present section. The Bankruptcy Act of 
1914 does not impose any disqualification, but only gives the power 
to grant certificates of removal under sub section (4) of section 26, B. A,, 
of 1914, as amended by the Bankruptcy (Amendment) Act, 1926. It 
is provided therein that with a view to removing any statutory disqualifi- 
cation on account of bankruptcy, which is removed if the bankrupt 
obtains from the court a certificate to the effect that the bankruptcy was 
caused by misfortune without any misconduct on his part, the court may, 
if it thinks fi.t, grant such a certificate, but a refusal to grant such a 
certificate shall be subject to appeal. There are, however, certain 
unrepealed sections of earlier bankruptcy Acts relating to disqualifications 
of a bankrupt which are still in force. They are 

(«) Sections 6, 7 and 8 of the Bankruptcy Disqualification Act, 1871 
(34 and 35 vict. c. 50). It provides that an insolvent shall be disqualified 
from sitting and voting in the House of Lords and fhe procedure relating 
thereto. 

{ii] Sections 32, 33 and 34, Bankruptcy Act, 1883. Section 32 
sub-section (l) disqualifies an insolvent from sitting in the House of Lords 
and the House of Commons, or from being appointed or from acting as a 
justice of the peace, alderman or councilor or member of a sanitary authori- 
ty, or a school board, highway board, burial board or select vestry, etc. 

Section 32, sub-section (2) provides for the removal of disqualifications 
and for the grant of a certificate in cases where the bankruptcy arose by 
misfortune without any misconduct on the part of the insolvent, by the 
insolvency court. The only difference between the English and the Indian 
section is that an annulment of adjudication of bankruptcy, for whatever 
reasons and in whatever circumstances, operates as a removal of dis- 
qualifications under the English section but under the Indian section 
it so operates only when the order is under section 35, P. L A.* 1920. 

Sections 33 and 34 provide for the vacating of seats in the House of 


(1) Notesion clauses, 

, Speech by Sir George Lowndes in Counoil, 
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S* 73» Cornmon^^ or municipal or otbet ofiices bj a person who nhile holding 
such office, becomes an msolTent 

ini) Section 9 Bankruptcy lot, 1890 It i«‘ an imenduii? x\ct of 
the Bankruptcy Act of 1883. It is provided tint no disquahhcatioii 
arising by virtue of section 32, Act of 1883, slull ex(eed a period of five 
years from the elite of discharge which may have b^^^en, or miy hereafter be, 
granted undei and by virtue of the Act of 1883 or of the Bankruptcy Act, 
1890. No similar provision exists m Indian Acts li is desirable that 
the disqualifications of the insolvent should be limited m their operation 
to a period of time only. 

Retrospective effect of the seclion ---This section does not apply 
retrospectively to disqualify persons. Thus it has bean held that a person 
who was adjudged insolvent before the passing of the Act of 1883, was 
not disqualified by reason of provisions contained m section 32 of the 
Bankruptcy Act, 1883 (Ij Similarly it has been held that a person 
who was discharged, according to the law under the old Cml Proce- 
dure Code, must be considered to be a discharged insolvent, even though 
his case might not come under the Act III of 1907, for the purposes of 
discharge (2). 

Removal of disqualifications — The disqualifications imposed by 
the first sub-section are removed when the order of adjudication is 
annulled under section 35. It appears that if it is annulled under any 
other section, e>g , section 39, it shall not have that effect. 

The second case when the disqualifications are removed is when an 
insolvent obtains a certificate from the insolvency court at the time of 
his discharge that his insolvency was caused by oi arose from misfortune 
without any misconduct on his part The power of the court to grant 
the certificate is a discretionary one. The bmden of proof that the 
insolvency was caused by misfortune without any misconduct lies on the 
insolvent. Misfortune is * ‘an adverse event not immediately depending 
on the actions or will of him who suffers from it, and of so improbable 
a character that no prudent man would take it into his ^ calculation in 
reference to the interests either of himself or of others’* (3) A man 
reduced to poverty by an act of God destroying liis property suffers from 
misfortune without any misconduct on his part A man, who gambles so 
much that if he is unsuccessful he cannot pay his creditors, does not 
owe his situation to misfortune without misconduct, though he would 
probably say that he had been unfortunate m his play. Similarly if a 
man institutes a suit for divorce against his wife and a co-respondent on 
the ground of adultery, but the suit is dismissed with costs which he is 
unable to pay and he is adjudged insolvent on the petition of the 
co-respondent, the insolvency cannot be said to have been caused by 
misfortune, though there may be no miscoudnct on his part, and he is not 
entitled to a certificate. Further, misfortune must be the sole cause of 
the insolvency. Where the insolvency is not the sole cause but it is due 
partly to misfortune and partly to misconduct it cannot come within 


(1) School Board Election for the Farish of Fulborough, 

4Q.B..725(W). , 

' , . ©) Pameshwaw Das 0 . JIuuioipal Bweuly, A B B* l-SSS All. $8 
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-An insolvent, besides the 
Insolvency Act, may be 
Thus it has been held that 


the exemption (1). If a man publishes libel against another (2), or 
slanders another (3), it is not misfortune, and if he is unable to pay the 
costs of the action brought against him and insolvency follows, he is not 

entitled to a discharge. 

Appeal, — The section gives a right of appeal from an order of 

refusal to grant the certificate. No appeal, however, lies from an order 
granting the certificate. 

Other disqualifications of an insolvent.- 
disqualiflcations imposed by the Provincial 
disqualified from any other acts by other Acts. - " y .. . 

the High Court in its disciplinary jurisdiction has full power to suspend 
the sanad of a pleader who has been adjudicated an 

obtains a discharge, if, in the circumstances of the case, it considers that 
the insolvency coupled with surrouadiug ® ' 

able case for such suspension (4). It is provided by section f f P' • 
I A. 1909, that where an insolvent is a trustee within the Indian Trustee 
Act 1866, section 35 of that Act shall have effect so as to authorise Ae 
appointment of another trustee in substitution 

vokntarily resigning or not), if it appears expedient to do so, and all 
provisions of that Act and of any other Act relative IIi®reto, ^y® 

pffect accordingly. Various Municipal Acts and Acts of the legislature 
have also imposed disabilities on insolvents for performing certain duties 
or for holding certain offices or for exercising certain powers as the power 
of voting, etc. 


PART V. 

SuMMABY Administration. 

74 . When a petition is presented by or agamst 
a debtor, if the Court is satisfied by 
Summary adminis- affidavit or otherwise that the pro- 
tration. perty of the debtor is not likely to 

exceed in value five hundred rupe^ the Court may 
Lake an order that the debtor’s estate be 
in a summary manner, and thereupon the provisions o 
this lot shall be snbieot to tho following modifications, 

namely : — 

(t) unless the Court otherwise directs, no ^okoe 

^ required under this Act shall be published 

in the local official Gazette ; 

(ii) on the admission of a petition by a debtor, 
the property of the debtor shall vest in the 
Court as a receiver ; 


(1) Mb Lord Colin Campbell, (1888) 20 Q. B. D. 816. 
k Me Burgess, 1887, 4 Mor. 186. 

D.shp».d., 

A. LB.. 1938 Bom. 385, 
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S. 74. (iu) at the hearing of the petition, the (Jeiivt .shall 

inquire into the debts and nsseds of the 
debtor and determine the samt' by order iu 
writing, and it shall not bo necessarv to 
frame a schedule under tlio provisions of 
section 33 ; 

{iv) the property of the debtor shall bo re ilwed 
with all reasonable despatch and thereafter, 
when practicable, distributed in a single 
dividend ; 

(v) the debtor shall apply for his discharge with- 
in six months from the date of adjudication; 
and 

(vi) such other modifications as may be prescrib- 
ed with the view of saving expense and sim- 
plifying procedure : 

Provided that the Court may at any time direct 
that the ordinary procedure provided for in this Act 
shall be followed in regard to the debtor’s estate, and 
thereafter the Act shall have e fleet accordingly. 

History.— Summary administration of estates was provided in 
section 48 of the Act III of 1907. It was a very brief section and ran as 
follows : — 

“When a petition is presented by or against a debtor, if the Court is 
satisfied by affidavit or otherwise that the property of the debtor is not 
likely to exceed in value five hundred rupees, the Court may make an 
order that the debtor s estate be administered in a summary manner, and 
thereupon — 

(a) the estate shnll, where practicable, be distributed in a single 
dividend ; 

ib) the provisions of this Act shall be subject to such other modi- 
fications as may be prescribed with the view of saving expense and simpli- 
fying procedure ; 

Provided that nothing in this section shall permit the modification 
of the ^ravisions of this Act relating to the examination or discharge of the 
debtor, 

• Section in the present Act has been considerably amplified and 

IS much more complete It also gives the court power to direct at 
any stage of the summary administration of an estate that the 
ordinary procedure provided for in this Act shall be followed. The in- 
mhenoy courts under the Act HI of 1907 had not that pov^er. It may also 
be that the present section also modiiies the proi^isiops relating 
to iisoharge and the framing of schedule, etOri which was not done in the 
old sectiom ^ Again, under the section as it {$ now^ the properly of the 
^^tor Tests in the cohft asareceiirer on the admission of the debtot^s 
* the old Act, the summary admimstf^^tion o| petty 

w 48 govwhhd by rules taade by the. ' 

t L' U ' 1' B I I • I j ’*1 
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section 51 (2) (s) of that Act, but it was thought desirable that the Act S» 75. 
itself should contain more detailed provisions than before and that 
further simplification of procedure should be effected (l). 

Analogous law. — Small insolvencies are provided for in S. 106’ 

P-t I, A., 1909, and S. 129i B. A of 1914 It is not necessary to repro- 
duce these provisions here because they are not likely to be of any 
help or much use. 

Aniendmenl io the Punjab. — In section 74 of the Provincial InsoI“ 
vaocy Act, 1920, for the words ‘*flve hundred rupees’* the words ‘*two 
thousand rupees” shall be substituted (2). 

Debtor’s property should not exceed in value five hundred rupees. 
•^Before an order is made for summary administration the court must be 
satisfied by an affidavit or otherwise that the property of the debtor is not 
likely to exceed in value five hundred rupees. The property of the debtor 
means the property which is divisible amongst the creditors. Under the 
Presidency-towns Insolvency Act, the court may, by the wording of the 
section itself, make an order on the report of the official assignee that the 
property is not likely to exceed the prescribed amount without insisting 
or calling for an affidavit (3). The report is §rima facie to be acted upon 
and the court ought not, at any rate without any definite reason, to refuse to 
make the order (4), Under the Provincial Insolvency Act there is no bar 
to the court in acting upon the report of the receiver alone without any 
other evidence for the purpose of satisfying itself that the value of the 
debtor’s property is not likely to exceed five hundred rupees. 

Sub-clause (2). — The court, on the admission of a petition by the 
debtor, itself becomes a receiver and it is improper for the court to appoint 
any interim receiver under section 20 of the Act (5). The (court may 
also take action under sections 53 and 54 for avoiding alienations of its 
own accord. 

Clause 6 j itisolveiicy rules as to summary admiuistratioti. — 

See Calcutta rule 30. Madras rule 23, Bombay rule 25 and Allahabad 
rule 34. 

PART VL 

Appeals. 

75. (1) The debtor, any creditor, the receiver or 
any other person aggrieved by a 
Appeals. decision come to or an order 

made in the exercise of insolvency Jurisdiction by a 
Court subordinate to a District Court may appeal to the 
District Court, and the order of the District Court upon 
such appeal shall be final : 


(1) Statement or Objects and Eeasons. 

12} Section 4 The Punjab Relief ol Indebtedness Act, VII of 1934 
iS) See section 106, P-i I. A., also see Re Horniblow, ITO, 2 Mor. 24. 

(4) Re Horniblow mpm. 

(5) Kananath, d* Vijayaraghavalu, 1927, 106 1^ 0. 84 : A. L R. 1927 
Madras 988. 
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S. 75. Provided that tlip High Point, for tho purpose of 
satisfying itself that an order made' in any appeal 
decided by the Distiict Court was aecording to law, 
inay call tor the case and pass such order with respect 
thereto as it thinks fit : 

Provided, further, that any such person aggrieved 
by a decision of the District Court on appeal from a 
decision of a subordinate Ccurt under section 4 may 
appeal to the High Court on any of the grounds 
mentioned in sub-section (1) of section 100 of the Code 
of Civil Procedure, 1008. 

(2) Any such person aggrieved by any such deci- 
sion or order of a District Court as is specified in 
Schedule I, come to or made otherwise than in appeal 
from an order made by a subordinate Court, may 
appeal to the High Court. 

(3) Any such person aggrieved by any other order 
made by a District Court otherwise than in appeal from 
an order made by a subordinate Court may appeal to 
the High Court by leave of the District Court or of the 
High Court 

(4) The periods of limitation for appeals to the 
District Court and to the High Court under this section 
shall be thirty days and ninety days, respectively. 

History. Section 46 of the Act ill of 1907 dealt with appeals and is 
now substituted by the present section. Section 46, sub-section (1), 
P. I. A., 1907, ran as follows : — 

“Any person aggrieved by an order made in the exercise of insolvency 
jurisdiction by a court Subordinate to a District Court may appeal to a 
District Court, and the order of the District Court upon such appeal shall 
be final ” 


In sub-section (l) of the present section the words *any person’ 
which occurred in the old Act have been substituted by the words “the 
debtop any creditor, the receiver or any other person.’ The reasons 
|pr this amendment were thus explained in the Select Committee Report : 

There are conflicting decisions of the High Courts as to the meaning of 
the words 'any person aggrieved.’ We have, therefore, proposed further 
amendments in section 46 of the Act with the object of making it clear 
that creditors as well as the receiver are entitled to the benefits conferred 
by that sectioh” (1). There appears to be a difference of opinion as to the 
exact effect of the amendment. It has been held by the Oudh Chief Court 
that the effect of the amendment is to extend the scope of persons who can 
appeal and thgt a creditor has a tight of appeal, even though he may not 
be a person aggrieved by an order of the court (2). A different view has 


W Comiaittee Sei?o4, dated Mth Septembfflf- 191 
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been taken by the Nagpore High Court. It has held that the debtor, or S. 75, 
any creditor, or the receiver can only appeal if they are aggrieved by a 
decision or order of the insolvency court and not otherwise (1). It is 
submitted that the Nagpore view is the correct one, and that Mr. Mulla 
is also of the same opinion as the Nagpore High Court (1). 

The second proviso to sub-section (1) is new. It provides for a second 
appeal from orders passed under section 4 by courts subordinate to the 
District Court. The reason for the addition is the same as that for the 
addition of section 4, which is new in the Act V of 1920 and did not exist 
in the Act III of 190/. Under the .Act 3 of 1907, it was doubtful whether 
the insolvency court had jurisdiction to decide questions of title against 
third persons. Section 4 has been enacted with a view to set that doubt 
at rest and to confer very wide powers of deciding questions of title on 
the insolvency courts. As a safeguard against the improper" exercise of 
those powers it was, at the same time, thought desirable to provide a 
second appeal from such orders. 

Sub-section (2) of Section 46, P. 1. A., 1907, mentioned the 

orders passed by a District Court and from which a first appeal was pro 

vided to the High Court. In the present Act those orders have been 

specified in Schedule 1. The orders are the same as they were provided 
for in the old Act, except that section 4 is also mentioned in the 

Schedule 1. Sub-sections (2), (3) and (4) of S. 46, ,P. I. A., 1S07, 
are the same as the corresponding sub-sections of the present section, 
except for a minor alteration that instead of the words “any person 
aggrieved” we have words “any such person aggrieved.” The alteration, 
however, does not make any difference and simply resulted in consequence 
of the amendment made in the first sub-section. 

Analogous Law.— Under the Presidency-towns Insolvency Act, 
the insolvency jurisdiction is excercised generally by a judge of the High 
Court or by an officer of the court to whom powers have been delegated 
under section 6 of that Act. (For that see the heading, “Analogous Law,” 
under S. 80. P. I. A , 1920 ) Section 8, sub-section (2) runs as follows 

“Orders in insolvency matters shall, at the instance of any person 
aggrieved, be subject to appeal as follows, namely : — 

(a) an appeal from an order made by an officer of the Court 
empowered under section 6 shall lie to the Judge assigned under section 4 
for the transaction and disposal of matters in insolvency and no further 
appeal shall lie except by leave of such Judge ; 

ib) save as otherwise provided in clause (a), an appeal from an 
order made by a Judge in the exercise of the jurisdiction conferred by 
tWs Act shall lie in the same way and be subject to the same provisions 
as an appeal from an order made by a Judge in the exercise of the 
ordinary original civil jurisdiction of the Court.” 

It may be noticed that the law as to the persons who can appeal from 
an order in insolvency is the same under both the Acts, t. a„ only a person 
aggrieved by an order has a right of appeal and nobody else. There is no 
provision in the Provincial Insolvency Act similar to S. 6, P-t. I. A., and 
the provisions tor appeal in the case of the High Courts, when any one of 


(1) Pur Bingli V. Munshi Alladad Khan, A. I. E. 19.8.8 Nagpore" 9 ; 141 
I 0. 360. 

(2) Mulla’s Law ol Insolvency, page 643, para 816. 
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S. 75 . Its exeicise? original jurisdiction are coiiteined m S. C« T. t., 

and the Letters Patent of the High Courts. 

Section 08, sub section (2), B A, of 1914, which has replaced section 
104 of the B, \. of 1883, i& as follows : — 

**Orders in bankruptcy shall* at the instance of any person aggrie\ed, 
be subiect to appeal* as follows : — 

(a) Where the order is made by a county court, an appeal shall 
he to a divisional court of the High Court, of which the judge to whom 
bankruptcy business is for the time being assigned shall* for the purpose of 
hearing any such appeal, be a member. The decision of the divisional 
court upon any such appeal shall be final and conclusive, unless in any 
case the divisional court or the Court of Appeal sees fit to give special 
leave to appeal therefrom to the court ot appeal* whose decision m such 
case shall be final and conclusive ; 

(h) Where the order (not being an order on appeal from a county 
court) is made by the High Court, an appeal shall lie to the Court of Appeal 
and an appeal shall, with the leave of the Court of Appeal, but not other- 
wise, lie from the order of that court to the House of Lords ; 

(c) No appeal shall be entertained except m conformity with such 
general rules as may for the time b“ing be in force in relation to the 
appeal” 

The English cases have been followed m India as to the meaning 
of the words *any person aggrieved’ m order to decide as to whether a 
person has a right of appeal from an order m bankruptcy matters or not. 
The provision relating to leave to appeal in the English section is also 
similar in that the leave may be granted by the Appellate Court or the 
court which passes the order to be appealed against, 

Retrospective effect of the section, — It has been held that where 
the receiver took action which gave rise to a question of title whether 
certain property was still the property of the insolvent or had been a 
subject of a valid alienation before the coming into operation of the pre- 
sent Act and the decision was pronounced by the district court after the 
said Act, an appeal lay under the Act at the instance of a creditor who 
was affected by the decision as a matter of right (1). Similarly it was 
held, under the Act III of 1907, by the Lahore High Court that all orders, 
passed after the Act 3 of 1907, in insolvency proceedings, are governed 
by this Act so far as the right of appeal or revision is concerned, although 
the adjudication had been made before it came into force (2). In a 
Madras case, however, it was held that the rule laid down in S. 46, P. 1 A., 
1907, disallowing an appeal against an order refusing a set-oft except with 
the permission of the District Court or the High Court, had m application 
where the insolvency proceedings commenced before that Act came into 
force and that the right of appeal in such cases was regulated by section 
353 of the Civil Procedure Code, 1882 (3). 


‘ 68 I 0. 601 ! 44 All. Is A. 1 . % 1932 AH 
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Who may appeal : person aggrieved —The leading English case on S. 75« 
the meaning of the expression ‘‘person aggrieved*’ is the jodgment of 
James, L. J., in Expctrie Sidebothmn (1). There it was explained in these 
terms : — “It is said that any person aggrieved by any order of the coori 
is entitled to appeal. But the words “person aggrieved” do not really 
mean a man who is disappointed of a benefit which he might have received 
if some other order had been made. A ‘person aggrieved* must be a man 
who has suffered a legal grievance, a man against whom a decision has 
been pronounced which has wrongfully deprived him of something, or 
wrongfully affected his title to something*” 

It was a case under the Bankruptcy Act, 1869. In that case, the 
comptroller in Bankruptcy made a report that the trustee in bankruptcy 
had been guilty of misfeasance, by which the estate had suffered a loss of 
1,253 pounds, that he had called upon the trustee to make good the loss but 
he had failed to do so, and applied to the court to enforce the requisition 
against the trustee. The court refused to make any order. The comp- 
troller did not appeal from this refusal but the bankrupt, Sidebotham, who 
had not obtained his discharge, appealed. It was contended on behalf of 
the bankrupt that if the order asked for by the comptroller had been made 
and the trustee had been directed to pay 1,253 pounds, the estate would 
have paid a dividend of more than 14 shillings in a pound, and then, 
under section 48 of the Act, the bankrupt would have been entitled to his 
discharge. This argument was not accepted on the ground that the 
bankrupt was not a person aggrieved. ‘'In the present case,” said James, 

L. J.. “No one is prejudiced by the refusal of the court to act on the 
comptroller’s report, except in so far as he has lost any benefit which he 
might have obtained if an order had been made ; there is nothing to 
embarrass in any proceedings which he may wish to take against the 
trustee. If there has been any misfeasance on the part of the trustee, the 
bankrupt or any creditor have a right under section 20 to apply to the 
court, not because the comptroller has made a report to the court, but 
because he is entitled to make his own case against the trustee (2). The 
next leading case in which the point was again considered is Bxparte 
Official Receiver (3). The expression “legal grievance” used in the 
classical judgment of Jxmes, L. J., was further eSpIained as meaning that 
the grievance suffered must be a legal grievance and that a pecuniary 
grievance or a grievance to property or person may not of itself be legal 
grievance. Again, as to the expression “wrongfully refused him something” 
of Lord Justice James, it was said that it cannot mean wrongfully refusing 
him something unless it be a refusal of something for which he had a 
right to ask. 

The above two English cases have been followed in almost every 
case, both English and Indian (4), in which the question arose whether a 
person was a person aggrieved so as to entitle him to appeal, though the 
result of the decisions, so far as India is concerned, has not been quite 
uniform. Any person who asks for a decision from a court which he 


(1) 1680,14 OLD. 458. 

(2) Ezparte Sidebotham, 1880, 14 Ob, D, 458, 466. 

(8) 1887, 19 4 B, D. 174 

(4) Murad Official Beceiver, Sargodha, 160 I. G. 794 : A* I. S. 1985 
Jiakore 952 ; Gurbaksh Singh v. Amarnath, 160 1. C. 509 i A, i. B. 1986 
Uh 818, 
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S 75, has a right to ask r. i^ertainly a person ag^rieYf^d but any person ’r^ho is 
brought before a court to submit to its decision is if thf decision goes 
against him, is also a person aggrieved by the decision (l), Thus it has 
been held that an alienee from the insolvent under a transfer which is 
sought to be avoided by a receiver under section 36 is a person aggrieved 
and has a right of appeal A person is aggrieved by an order passed 
under S, 36, P. I A,. 1907, (corresponding S. 53, 11 1* A,, 1920) m the 
following cases : — 

(i) where he ts a party to an order, or, if he is not, where he is 
bound by the order and the order affects his interests, i.c,, his person or his 
property injuriously* 

(ii) where he is a party to an order and has suffered a legal grievance 
thereby inasmuch as something was wrongfully refused which he was 
entitled to demand or something was wrongfully granted to someone which 
he was entitled to object to, though he was not beneficially interested in 
the result. 

(»ii) a person who is not a party to an order and is not bound by it 
and whom the order does not touch, even though it may directly affect 
him or disappoint him of a benefit which he might have received, if the 
order had been different and a person who, though a party, has suffered no 
legal grievance thereby legal or beneficial, is not a person aguicved by the 
order (2). Thus an alienee of the insolvent's property is not a person 
aggrieved by an order admitting proof in a creditor’s favour, because he has 
no right to be heard agamst such a creditor as a matter of right The fact 
that he was allowed by the lower court to cross-examine the witnesses of 
the creditor would not give him such a locus sfandi in the proceedings as 
to give him a right of appeal (3). 

Appeal by debtor.“-The debtor may appeal if he is a person 
aggrieved and not otherwise. The insolvent has after adjudication no 
legal interest m his estate which vests in the official assignee, and he has, 
therefore, no legal right to interfere m the realisation of that estate and 
he cannot be treated as aggrieved by any order passed in the course of 
such realisation. It is tjua that if any surplus remains after the creditors 
are paid in full, such amount Will be paid over to the insolvent, and it is 
also true that if a certain proportion of his debt is paid from his assets he 
will be entitled to a discharge. But these are merely expectations which 
may or may not be realised. They do not give any legal right to the 
insolvent to interfere in the realisation of his property which is entirely 
left to the official assignee (4). Accordingly it has been held by the 
Allahabad and the Madras High Courts that an insolvent has no right of 


(1) i?e Lamb, 1894, 2 Q. B, 805, 812;, J^'rparie OfBcM Beeeiwr, 188T, 
Q. D, 174, 178 ; Keofcokey Charan Banerjee ti Sarat Ktimari Pabee, 
I 0. 71 ! A, I R im Cal 39. 

(2) Kumarappa Chettiar v. Murugappa Chettkr, S6 I. 0. 771 : A. L B. 
17 Mad, 41L 

(S) Aiagappa Chettiar Vellaehami Servai, 41$ L 0. 6$B : A. I R. IW 
Mad^ 98 Cl). 

Sheffield, 187& flO Oh* 4$4 1 M n LealbitteVi 187$i 
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appeal from m order conlirmuig a sale of property by the official assignee (1) S. 
or from any other order passed in respect of the sale of the insolvent’s pro- 
perty (2)* In another Madras case, where the claim of a creditor was wrongly 
admitted and the insolvent appealed against the order, it was held that the 
insolvent is a person aggrieved within the meaning of S. 46 C2), P. L A., 
1907, for under S. 41, P. L A., 1907 , (corresponding to S 57, P, L A., 
1920) he will eventually be entitled to any surplus remaining after the 
creditors have been satisfied (3). This case was disapproved by a full 
bench of the same High Court in Hart Rao v. Official Assignee^ Madras (4), 
though it was not expressly declared to have been wrongly decided. In a 
Lahore case, the Allahabad and Madras view was not followed and it was 
held that the insolvent had a right of appeal under the present Act from 
an order passed in respect of the sale of his property. The ground of the 
decision wes not that the insolvent is an aggrieved person but that under 
the present Act, unlike the Act HI of 1907 , an insolvent has a right of 
appeal, whether he is a person aggrieved or not (5). 

There may however be cases where the debtor is affected by an order 
of the court in his individual capacity and not only in the sense that his 
estate is affected primarily and he only indirectly. Section 28 (5) exempts 
certain properties of the insolvent from vesting in the receiver. If a property 
so exempted is claimed by the receiver or the insolvency court he is entitled 
to be heard and if an order is passed against him he may appeal from it. If 
the insolvency court directs any such property to be sold, the insolvent is a 
person aggrieved and is entitled as such to appeal from the order (6). 
Similarly section 66 provides for the giving of an allowance to the insolvent 
out of his estate. It is submitted that the insolvent has a right of appeal 
from such fan order. 

In section 24, sub-section (3) of the Act III of 1907, provision was 
made for a notice to the insolvent at the time when any creditor wanted 
to tender proof of his debt at a late stage. The corresponding section 33 
of the present Act has omitted that provision and instead provided a notice 
to the receiver. The change in the law is a clear indication of the inten- 
tion of the legislature that the insolvent cannot appeal against an order 
admitting a person as a creditor (7). The insolvent ?s entitled to be beard 
and object to an order of adjudication being passed against him. He can, 
therefore, appeal from an order of adjudication. Where on an application 
by the receiver for directions, notice is served upon the insolvent but at 


(1) Hari Rao v. Official Assignee, High Court Madras, A. I R. 1926 
Mad. 556 : 94 1, C. 642 : 49 Mad. 461 Full Bench. 

(3) Sakhawat Aii u. Radha Mohan, 41 AIL 243 : 49 L C. 816 : A. 1. R. 

1919 Pillai t?. Theethiappa Filial, 75 L 0. 572 : 47 Mad. 

So • A.LR. 1924 Mad. 163 ; See also Anandji Dataodhar u. James Finlay & Co., 
m L G. 441 : 15 S. L B. 28 : A. L R. 1921 Sind 36. 

(4) A. i. R. 1926 Mad. 556 supra* 

(5) Ram Chandra p. Mohra Shah, 119 L 0. 427 : A. L R. 1929 Lah. 622. 
m Arman Sardar t;. Satkhira Joint Stock Co., Ltd., (1913) 18 O.JL. J. B84 : 

20 1. 0. 273 ; Bam Oliand u. Shop Mohra Shah, 119 I. C. 427 : A. I. R. 1929 


Lah 622 

* (7) 'jB# Bsaoisti, 1909,2 K. B. 784; Ganga Sahai ®. Makkarram 41i 
97 1. 0, 566 : A. I, B. 1926 All. 361 
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APPEAL BY CRF DITOK 


S 7i3. hBariiig the court refuse.'? him a hearmf}, he is u persou aggrieved and 
entitled to appeal from the refusaMl), 

Appeal by creditor.-Jn an t)udh case, it has been held that a 
creditoi has a right of appeal, e\en it he is not a person aggrieved by the 
aecision appe tied from 12). The decision is based on the change in the 

If which was made by the Act V of 
yiO* ihe more correct view, however^ appears to be that a creditor 
camiot appeal io every case bat only whea he is a person aggrieved (3)* A 
creditor may be affected by an order passed in insolvency proceedings m 
Where ifc is the individual interest of the creditor 
which IS aifecied and is opposed to the interests ot other creditors, he is 
clearly a person aggrieved and has a right of appeal 

A person who has been allowed to intervene m the insolvency pro- 
ceedings as a creditor, and whose application to include $om,e more persons 
as debtors in the insolvency has been dismissed is a person aggrieved with- 
in the mmnmgof the Act, though his debt had not been proved at the 
time he was allowed to intervene (4). A person claiming to be a creditor, 
who has not tendered a proof at the date of the appeal is not a person 
aggrieved (5). But a creditor is a person aggrieved by an order approving 
a scheme of arrangenisot, although at the date of the order her proof had 
not been tendered, or, though tendered, had neither been admitted nor 
rejected before the appeal (o) Where a creditor of an insolvent hied a 
petition to set aside a sale of some of the insolvent'^s property by the 
official receiver of the insolvent s estate and subscQuently it was found 
that he had collusively withdrawn his petition and allowed it to be dis- 
missed by the court and another creditor of the same insolvent applied 
to have the order of dismissal reviewed and to have himself added as a 
party in that petition but was not made a party to the proceedings, and 
he, under S* 68, P. h A,, 1920, appealed bona fide against the order 
of dismissal, it wis held that though the creditor who was appealing was 
not a patty to the proceedings still, having regard to the fact that he 
was aggrieved by the order appealed against, he could come within the 
terms of section 75 and would be entitled to prefer the appeal (7). Cradi 
tors who have tendered their proofs are persons aggrieved by the order of 
the court annulling adjudication and are thus entitled to appeal as persons 
aggrieved (8), Where a person is adjudicated insolvent at the instance 
of the^ creditors, they are obviously aggrie\ed by an order of annulment 
of adjudication and have a right of appeal (9)^ An unpaid creditor may 


(1) Re Webb & Sous, 1887, 4 Mon, 62. 

)!< Bargiiai Lai, A. I. R. 1932 Oudli (II ; 135 I 0. 893. 

w MuWsLaw ^ page 645 ? Daulat Ram VMva Parkasli 

0. Bansilal, A. I. R. 1937 Lah. 2. 

A § Banking Oo , Ltd , tx Provash OiiandraSen, 

A. 1. 1. 1938 OaL 161 : 142 1 0. 484. 

(5) CL D.ea 

' T R f Goundau, 66 Mad. 813 : 186 I 0. 

LK ™2 MaL16|; See also E Kumar loy t?. MthW 
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appeal by creditor. 

appeal against an order granting discharge to the insolvent (1). Similarly 3. 75. 

he may appeal from a protection order (2). 

As to the right of a creditor to appeal from 
refusing to prosecute the insolvent for an offence under section 69, 

commentary onder that section. ^ ^ 

wh.„ i. .h. “ihar'hftSi 

cln reSS a^fthe proper person to move is the official receiver and the 
SXrS.* * c,^n„"o, Lv. unless there is 

a pehtion a representative capne^ty a patlv to the 

sr.Sirr„o™Se£^ 

t^rTelXSvet 

creditor had ,/? lu - and held that a creditor is a person 

Act, the court went still further and held mat 

Kopetty ^'Xge5 ^0 beVaTof the ‘‘ 

SX/S;3teli£X7,™rh'.s"£'-^..»ea" hy the Lahore 

ThTldtors right of appeal, mTSX 

with the general body of ®';®^’J°5|’ , 54 “f the Act. Under the Act 

cases of petitions under sections . . to whether a creditor had 

III of 1907, there was a conflwt of ^^^^t refusing 

a right of appeal ^ „ conflict did not only exist in the matter 

to set aside an alienation. The contt ct proceedings under those 

of appeals but also m , oroceedings. The Madras High Court 

sections in the original ‘“solvency proceeding aenrieved by an order 

had held that an i“f^i<lual creditor to sections 53 and 54 

under Ss. 36 and 37 P. I. A-. 1907 ‘^Sd Hi|h Court had held the 

of the piesent Act) (6), whereas Allahabad 

.f mSlu; “Xr IbaT 

Smdtnglo thrEnS^bTa^^^^^^ 

(1) Ex parte Castle Mail Packet Co.^ 

WXmed Sf Abdul Bahman, 1916, 40 Bom. 461 : 

Si I. C. 507. PoriiiYial 90 1 0.944 : 49 Mad. 794: A. I. B. 

(3) Chowdappa v. Katha Peiumat, yw i- ^ 

me Mad. 801. .. T , i T R 1925 All. 649 : 88 I* C. 944 : 4 All 849. 

(4) Haidar «. Earn] 1 Lai, A. I. B. 19^-> Am ^ ^ 

5 Badhe Kishan Tirath L R *1937 Lah. 757 ; Barkat 

‘ 147 I. C. 262 : (iandaram P. bbi^npa, a. x. x 

Rai «. Jewanmal, A. I. E._19^ Lah. 96 ( ^ ^ 39 1 Mad. 479 : 29 L C. 

(6) 'I'iruVenkatachariar ». Thangiaamu , 

M4 • A. I. B,. 1915 Mad. 1177. , 97 I 0 76 ; A. I.'E- 1917 

■ (7) &a |Lal ®. Shlbcharandas, 39 All. 152 . 37 i. L, 

i A11 .‘i60. 
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APPEAL BY KECEIYEK. 


S. 75. ali pioceedmgs relating to the bankrupt miist he taksii hy him or mhis 
name* If he refuses to act or allow his name io ba used, any creditor 
can appl> to ilie court for leave to use his name on giving him an mdem- 
nity agamsl costs. The rule embodied m section 54A diftm from the 
English law iii that it allows xi creditor to initiate proceedings in his 
own name. In actual practice the working of section 54A, when applied 
to appeals or to insolvency proceedings, will not be very different from 
the English practice, for in both cases the nmtiei has been left in the 
discretion of the court. The principle underlying section S4A should 
be applied to appeals as well (3). And it has m fact been so applied m a 
case by the Lahore High Court (2) 

Appeal by receiver.— The thud person who lias been speciiically 
mentioned in sub-section (1) is the leceiver. The insolvent's estate vests 
in him and for all practical purposes he represents the general body of 
creditors* Any order which affects the insolvent’s estate or the general 
body of creditors can be appealed from by the receiver. Thus he can 
appeal from an order under section 53 or 54, an order under section 50, an 
order under section 68 and so on. Most of the orders passed fay the 
insolvency court generally affect the estate or the interests of the credi- 
tors. Where a creditor whose ciami io be paid in full was rejected by 
the official assignee, moved the insolvency court making the ofiicial 
assignee a party and obtained an order directing payment m full, 
the official assignee was held to be a person aggrieved (3). Apart from 
the receivers right to appeal m his capacity as representing the 
insolvent’s estate or the general body of creditors, there may be cases 

where his own individual interests are affected. Thus he has been held 
io have a right of appeal from an order of the insolvency court directing 
his removal (4). The receiver is, however, not an aggrieved person 
from an order refusing to take action under section 43 f2) (now 

section 69) (5), 

Appeal by any other pefsoii aggrieved*— Besides the debtor, the 
creditor and the receiver, the right of appeal has been given by the 
sub-section to every person, whether a party to the proceedings or not, 
aggrieved bs^' an order q| the insolvency court. Thus it has been held that 
assignees under a deed for the benefit of creditors (6), a trustee under a 
deed of arrangement (7) and a bill of sale holder (8) are parsons aggrieved 
by an order of adjudication, as the order might affect their title. These 
cases were decided on the law contained in sections 10 and 11 of the 
Act of 1869. It is not necessary to go into the history of these sections. 
Suffice it to say that an order of adjudication affects the rights of persons 

fl) Law of Insoiveney, page 548w 

(2) Puranchand Eiunohandra, 182 I. 0. 089 : A. 1. K. 1931 Lali* 661. 

(8) Oilioial Assignee ti. Earn Obanclra^ S3 Mad. I34i 

(4) Official Beceiver, Tanjora n. Nataraja SastrigaL Ti I. C\ 225 i 46 Mad# 
405 : A. L B. 1933 Mad. 355. 

P!iag#a-ttt Blisliore u. San^val Bits, 61. 1. C. BU3 : A. 1. B. 1921 All. 

44f \.4}, Also commentary under sections 69 and 7(h 

> '' r ^ 
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who may not be parties to the proceedings which lead to the order of 
adjudication. For instance, on the making of an order of adjudication 
the title of the receiver relates back to the date of the presentation of 
the petition under section 28 (7), and there may be transfers in favour 
of third persons, having taken place during this period, which would 
have been (perfectly valid but for the order of adjudication. Such 
transferees are pet sons aggrieved within the meaning of this section and 
have a right of appeal, though they may not be parties to the proceedings. 
A witness summoned for examination under section 59 A may appeal 
to have the order discharged (1) The expression “any other person’’ 
includes a person against whom a decision is given under section 4 
which relates to questions of title, priority, etc., or section 53 which 
relates to voluntary transfers or section 24 which relates to fraudulent 
preferences (2). 


Appeals from orders passed by a court subordinate to a District 
Court.— Under section 3 of the Act the Local Government roay by 
notification in the Local ofiicial gazette invest any court subordinate to 
a District Court with jurisdiction to try any class of cases under the 
Act, and the jurisdiction of the courts so invested will be concurrent 
with the District Court. It may seem anomalous that appeals from the 
decisions of a subordinate court having concurrent powers with the Dis- 
trict Judge should lie to the District Judge. Section 75 (1), however, 
clearly contemplates the exercise of insolvency jurisdiction by a 
subordinate court and expressly provides that appeals from such orders 
shall lie to the District Court (3). The appeal will lie to the District 
Court in all cases irrespective of the value of the property involved (4). 
Whether a court is subordinate to a District Court for the • purposes 
of appeal is a fact which depends upon the constitution of courts pre- 
vailing in different provinces In almost all provinces there are what are 
usually called Additional District Judges appointed under the Provincial 
Civil Courts Act of each province. Thus it has been held that an Addi- 
tional Judge, who exercises the powefs of a District Judge by virtue of 
assignment of some of his functions by the latter officer under section 8 of 
the Bengal, N. W. P. and Assam Civil Courts AcJ (Act 12 of 1887), is 
not a court subordinate to the District Court as contemplated in 
Ss. 3 and 46, P. I. A., 1907 ; and an appeal shall lie to the High Court 
from the Additional Judge’s order sentencing an applicant for an insol- 
vency offence under section 43 (5). Before the Punjab Courts Act, 1922, 
it wa6 declared by the Punjab Government notification, Judicial, Home 
Department, No. 889, dated the 18th November, 1908, that the divisional 
court was to be deemed the district court or the principal civil court of 
original jurisdiction for the purposes of any proceedings under the Pro- 
vincial Insolvency Act. It was therefore held that appeals from orders 


(1) Me A Debtor, 1917, 1 K. B. 558 ; Kumm- Barat Kiimar Ray u. Nabin 
Chandra, 56 Cal. 667 ; 115 1. C. 29 : A. I. R. 1928 Cal. 78fa F. B. (case under 

the Presidency-towns Insolvency Act). ■ , ,o t con . i T u 

(2) See Alagappa Ohettiar u. Tellachauii bervat, 112 1. 0. bid : A. 1. R. 

1928 Mad. 981 (1). , ,, . r n 

Nidhon MiilUck o. R.imani Mohan, bd I. C. 848. , 

h) Alagiri Subba Naik v. The Official Receiver, Tinnevelly, a4 Mad. 989; 
Fool Eumari Dasi u. Khirod Chandra. 102 I C. 11^ : A. I. R. 1927 Oal 474. 

^ (BlMakkan Lai u. Sri Lai, 14 I. C, 162 : 34 All. 382, followed in*Chiran|i 
W u. ting Bmperor, 26 I. 0. 986 : 36 All, 576 A. I. E. 1914 AIL 276. 
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*t4 “I 

S* 75, ofacoiiri ub idmait to tne duisionui to the clirisional court 

and not tu ti tliiti ih)uri (T I. ndei thr 1 iinjab Courts \ct^ I92h a 
sfBior suh jii Le is i conri suhordnute U the chfelurl iiitlgej and an 
orclii iUTetl hy h in lo the e\rtcjM* ut mM*heo(V im^clittioii can be 
aoperlu! iiuin lu the distncl jud^i and not to the Ilifdi Court U), here 
an nc> pro eediiig wds conimenccd under < hapic i \X oi the Code 

ot Ci\ni Fuh ed lire, 1 h uid t hr District Jiid^fe alter the passing of the 
insohnnl \ct, mi adjudging the pctituncr msohent, liao&ferreci the case 
lo tbo l)cptu> CommiSsioiur, vlii ‘•et aside i transfer made by the 
debtor iiisokenl under section 36, Insolvency \ct, it was held that an 
iippeal la> against the order oi the Depul) Coinonssioner lo the District 
Court eilher under b. ?83, C» P* C , or under section ^6, Insolvency Act 

(3) * In a very similar later case the Calcuita liigh Court held that an 
appeal against m order oi the Court of Deputy Commissioner who was 
invested with the powers of a subordmate judge m the exercise of in- 
solvency jun&diftioii lay to the district judge and not to the High Court 

(4) . In Nagpore it has been held that an appeal from the decision of a 
sub-judge in insolvency junsdiclion Ins to the district judge and that an 
appointment as an .uiditional district judge under section 26 (1), Central 
Frovmcni Courts Act, cannot be implied from an appointment as an 
msolvenc) judge under the Insolvency Act (5)* In Burma it has been 
held, having regard to the Banna Courts Act, 1922, as amended by Burma 
\ct IV oi 1 9 >2, that a first appeal from an order of an Assistant District 
Court passed in its insolvency jurisdiction lies to the District Court and 
not the High Court f6). 

Official receiver is not a court.-* -Section 59 lays down the duties 
and powers of receivers and where the iccei\er is an official receiver 
provision us nia ie lor deleg liing certain powers to hmi by the High Court 
with the sanction of the local (* vermnent m section 80. The powers 
which ould be so delegated weie wider and oi more judicial nature 
under section oiot the \ct III of 1907 than they are now under the 
present h( t Still even under the present Act, the official receiver can 
be authorised and is generally authonsecl to pass orders of a judicial 
nature* Section 68 j^rovides that if any person is aggrieved by any act or 
decision of the receiver he may apply to the court and the court may 
confirm, reverse or modify the act or decision coraplamed of or make 
any such order as it thmks just* The word used in the section ^for the 
mode of moving the court is 'apply*' and it is an appiicatioii which is to be 
made. In the marginal note the relevant words ate '‘appeal to court 
agamet receiver/* By section 80* sub section (2), it is provided that 
subject to appeal to the court provided for by section 68* any order 
lutde or act done by the official receiver m the exercise of the powers 
, i:pilf erred under sub-section H) of that section shall be deemed the order 
or act of the court If all these provisions are read together, it 
appears doubtful whether the official receiver is a court! or not 


I (1) 1km Kishen u. Uiurao Bibi, 33 I. C. 730 : A. I li 1016 Balt 81)7 
ttltlhp, 8 i (j* : 8 E R. mit 

iUf w Mahommed, A. T B, 19^^ Bait 807 (1) 1 14^ 
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The point is imporlani in this way. If the official receiver is not a court, S. 7 5 
an appeal will lie from his order under secnon 68 to the court. The 
expression '‘the court’* is not defined in the Act. In the Presidency- 
towns Insolvency Act, it is defined as the “court, exercising jurisdiction 
under this Act” and there was a similar definition of the word in 
section 2 (1) (g) of the Provincial Insolvency Act, 1907, but that 
definition has been omitted in the present Act. If we ignore the words 
“subject to the appsal to the cou-t provided for by section 68” in 
section 80, sub-section (2), it is clear that the official receiver will be a 
court subordinate to the District Court and an appeal will lie from his 
order to that court. But as the sub-section stands, it has to be read 
with section 68, Under section 68, it seems reasonably clear 

that the court referred to in that section is the court in which the 
insolvency proceedings are pending. The point arose in two Madras 
cases. In one it was held that an official receiver appointed under 
the Provincial Insolvency Act of 1907, has, when duly authorised by 
the High Court, the same powers as the district court as regnrds dis- 
missal of applications and adjudication of insolvency ; and that his order 
of dismissal of a petition is open to appeal to the district court under 
section 22, clause 2, read with section 52 of that Act and that an appeal 
from such an order directly to the High Court is not maintainable {!). 

In this case the remedy of an aggrieved person under S. 22, P. L A., 

1907, (now section 68) was called an appeal. In the second Madras 
case the court considered the two questions whether the official receiver 
is a court and whether an application under section 22 against his decision 
is an appeal, separately. And, on a consideration of the English cases 
and the relevant provisions of the Act III of !907, it held that an official 
receiver is not a court subordinate to the district court within the 
meaning of section 46 (l), and that the order of the district court under 
section 22 is not one passed in appeal and therefore not final (2). Even 
before the case last cited it was held that an application under section 
68was not an appeal (3), The same view was taken by the Allahabad 
High Court, which held that an order passed by the district judge 
under section 68, is an original order and not one passed in appeal (4), 

Under the present Act also the same view has been held. Thus where 
property is seized by a receiver as belonging to an insolvent and a 
claim is preferred under section 68 by a third parfV to such property 
and the claim is allowed, the matter is one which fails under section 4 
and an appeal lies under section 75 without the leave of the court (5). 

Similarly an order of the district judge under section 68 dismissing the 
application of an aggrieved party on the ground that it was made beyond 
21 days after the receiver had taken possession of the property is 
appealable (6b 


(1) Uhidamharain Uhetty JMagappi Ohett.y, 68 Mad. io : 16 L il 820 : 

A.LE. 1916 Mad. 1014. , . . ^ 

(2) AUapichai v* kuppai Picliai Rowther, 40 J^fad. -752 : 39 L C. 429 : 
A. Lit 1918 Mad. 964. 

(3) Durai S^wami Ayangar v, Meenakashi Buadara Iyer, A. I. R. 1915 
Mad. 380 (1) : 25 1 C. 610 ; Tbakur Prasad Parmo Lai, 1913, 35 AIL 410 : 20 
1 0 673 

■ (4) M«1 Oliand v. Murari Lai, 36 All. 8 : 21 L 0. 702 ; Balli ». Naad Lai, 
.33 1. 0. 773 : A. I. E. 1915 All. 349. 

(§) Ghani Muhammad ®. Dina Nath Puri, 108 L C. 602 ; A. I. R. 1928 


Lah. 


(6) Chandra Nath Sen v. Nagindra Nath, 107 L 0. 467 i A. I. R, 19^ 
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iRK AT.L ORnHFS .iPPH^iLABl.F ? 


S. 75 


We therefore, airt'^e ai the followmg 

An official receiver is not a court and an application under section 
bb which lies in the court in which the uisalrency proceediii^s are 
pending is not an appeal and thal an order passed bv the court under 
section b<S is to be treated as an original order of the court for the 
purposes of appeals as provided in section 75. If the order under section 
( 3 S is passed by or, which is the same thing, the court tri which the 
insolvency proceedings are pending is a court subordinate to the district 
court the first appeal shall lie to the district court and if the order under 
section 68 is made by the district court, the first appeal shall lie to the 
High Court. 


Are all orders of a subordinate court appealable*— Sub-sec« 
tion (1) is quite general in its wording ft says that an appeal shall Me 
from a decision or any order of the subordinate court Under the Code of 
Civil Procedure ail orders of whatever nature of a court are not appeal- 
able. Section 104 and Order 43 of the Code enumerate the various orders 
from which an appeal lies. S. 5, P. I. A., 1970, provides that, subject 
to the provisions of the Act, the court, in regard to the proceedings 
under the Act, shall have the same powers and shall follow the same 
procedure as it follows in the exercise of its original civil jurisdiction. 
The point for consideration arises as to whether the provisions of the 
Code of Civil Procedure can be utilised for the purpose of restricting 
appeals from orders pissed by a subordinate court to a certain class of 
orders only, 'Ac., only those orders which are in their nature final and 
determine the rights of the parties. The difficulty does not arise 
where the district court is the original insolvency court. In that case 
only orders specified in the Schedule are appealable ; all other orders, 
whether interlocutory or final in their nature, are not appealable* The 
difficulty in accepting the above view with regard to the orders of 
subordinate courts is that there is no fixed criterion by which to judge 
the appe,tUbiiity or non-appealibility of an order. On the other hand, 
if section 75 (l) be interpreted to mean that each and every order of the 
subordinate court, of whatever nature or importance it may be, is 
appealable, it shall provide a fruitful source of delay and unnecessary 
litigation. There is no reported case specifically dealing with this 
point and it appears^ that no difficulty has arisen in practice* The 
appellate powers of the district court can be utilised or used in such a 
manner as to put a check upon unnecessary appeals, 

Where, however, the court passes an order not under the powers 
conferred by the Provincial Insolvency Act but, by virtue of section 5, 
by the Code of Civil Procedure, it is obvious that the procedure for 
appeals from such orders shall be governed by the Code of Civil Pro- 
cedure. Thus to take an instance, the Provincial Insolvency Act does 
not give any powers of reviewing their own orders to the insolvency courts, 
but the powers of review conferred on courts, both original and appe- 
llate, by C. P. C* have been exercised by them. A district judge 
can grant a review and in appeal from that order the High Court wiirbe 
guided by the procedure laid down in Civil Procedure Code, and will pot 
mterfere with the order under appeal unless it is one to which 0 hj# 5 tito 
could be taken under the provisions of 0* 47, r* 7, C. P, C- fl). In this 
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Il|30lV6tlCY Act. HI- i. * 

Order of the district court in appeal from a s”**®*"*^*"^*® 

court shall be final, subject to tne p , , • . nassed in appeal 

Th=6,sl provUo pro4. g“2a rigit of 

subject to revision by Ac Higb C . of^the subordinate court 

second appeal to the High Cour ^ny of the grounds 

was under section 4. U., question of title or P^‘°7y’p°V^908 We pro- 
on which a second appeal lies under section 100, C P. C., iyu«. 

ceed to consider the provisos. , , 

Section 75 (1) ; first “r'deTin 

Court has very ttide powers oi '"‘“j 5^ J Courts Act 

£?1 Prooed„. Code^ a,, the H^gb 

p^SsYSeT fVrLdt; S ”co« cajt." rto iu‘r“:isK 

under section 115, • / *’ . It may act suo moto or at the 

the order is not according qau „„ij "there is no restriction on the revision* 

'T^:rf IntTthfpmvrso“^treHigh courts as a rule 

al powers ot the nign , , jjgtrict iudge on a finding of fact 

do not interfere wiA a de , doing the same (4), or unless the 

unless there are substantia . . question as to whether a person 

order is perverse or palpably wrong (5h ^ creditors 

made a transfer of j t one of law but merely one of fact 

Sp„iu®» wtoTwei rsr iS?.“ 

r pfo^s ^ ■“s“' S' zf-.hr'ss ss 

W S SK pay S bis a coouuts wore not for tbcom iue aud, aft., 

fl) Harparshad v- I’ssgbiii Lall, 19^' Nag. 39 ; 

U Eadba Yallabh u. Awa Chit «1 a 48 • 

“ (3) Jansa Gansa Kalal ®; Ra™ ^ ' Asil' f^fc 144 ; 148 I. C. 501 ; 

(4 Sheopratap «■ ’r\ ^iqfs o i)6 • 11 Luck 61 : 154 L 0. 

Baij N^h o. Gajadhar Prashady A. I. R. 1935 0^ ^ U id _ ^ ^ 

S I-KVpaL-t Cbettiar. A. 1. R. 

1937 V. Gajadhar supra. 

1?! OffiSl SHorAmbala, 169 1 0. 866 i A. I. E.tt® 

Sis^s- “ "• 

68 t Offidal B»siy.r, Labow, A. I- a 1980 Lab. 1®. 
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3ECOMD APPEAL. 


S. 75. considering ail the circumstances of the case, appomled an mteriiii receiver 
in the exercise of the discretion Tested in it under section 20, and the order 
was confirmed by the district court, the High Coiiit refused to interfere (1)* 

The High Court will not also interfere in revision if there is another 
remedy open to the aggrieved party. The High Court will refuse to inter- 
fere in revision from an order of the official receiver dismissing an insol- 
vency petition because the aggrieved party has a remedy under section 68 
(2). It will not also interfere where the order is an appealable one'(3). 

It may be noted that there is a distinction between the powers of revision 
under the proviso and under section 115, C. P. C. Under section 115, 
C, P. C., it is expressly provided that a revision lies onlyiwhen no appeal 
lies from the order under revision. If an appeal lies from the order the 
High Court cannot revise it under section 115, C, P. C. Under the proviso 
the High Court’s powers are not restricted by express words on the^ground 
that it shall not exercise those powers if an appeal lies from that order. 
The second proviso which provides for a second appeal to the High Court 
from the order of a district court passed in appeal from the order of a sub- 
ordinate court cannot be read as limitmg the scope of the first proviso. 
Ordinarily, however, the High Court in revision will be guided by the 
principle underlying section 115, C, P. C Thus it will not be proper for 
it to treat an appeal which is expressly prohibited by the Civil Procedure 
Code, or where an appeal has lon^ become barred by the application of the 
law of limitation, as a petition m revision and utilise its powers (4), The 
Lahore High Ciurt however treated an incomjetent second appeal as a 
petition for reViSioii, where the district judge’s order was alleged to have 
been based on points which w^re never raised in the grounds of appeal and 
in support of which there was no evidence on the record (5). The same was 
done in an Allahabad case (6). 

The powers of revision of the High Court in the case of orders passed 
by the district court in its original insolvency jurisdiction stand on a 
different footing. Revision from such orders is not expressly provided by 
the section. But the High Court has those powers under section 115, C. 
P, C., read with section 5 (2'. And those powers, it is submitted, cannot 
be exercised, apart from the express provisions of section 115, C. P, C. 

Section 75 { I ) ;^ second 5 AppeaL^A second 

appeal in insolvency mitters lies only u ider this proviso. In order that a 
second appeal may lie from an order of the district judge passed in appeal 
two conditions are necessary. Firstly, the decision appealed from should be 
one falling under section 4 of the Act (7) and secondly, any one of fie"" 


(1) Yeni Lai Vir Chand, 13d L C. 44 : A. 1. R. 1932 Bom. 228 (it Is 
not dear whether the High Court treated the case as one of revision or 
second appeal). 

(2) Chidambaram Ohetty ti. Nagappa Chetty, 38 Mad. 15, 16 1 . 0. 820 : 
A. I. R. 1916 Mad. 1014 

(3) Milawa Earn v. Kesardas, 146 L C. 545. (1) ; A. L R. 1933 Lah. 

611 m 

(4) Firm Naaak Ram Moti Lai a Jugal Kishore, Ai I. R# 1935 Pai 177. 

(5) Gokal Singh u. Krishan Lai, A, L R. 1934. Lah 198 : 150 I. 0- &). 
p} Rathumal Kunj Bebari L?tli, A. I, R. 1937 AIL 4 ; see aluo Vithal 

BalaJi Cbunnilal Bhawanidas, A. L R, 1932 Nag. 33i where a useful 
T 0»|sioA M the revisional and appellate powers of the High Opart ill giveuv 
L m Joto A. Dayidti. Alagappa Ohettiar, 15B L 0, 59 : A. I 1935 
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to ..Cio. 100. s«l.s.ct,o. (tt c. P. c . Should .»«. S. 75. 

The grouiids mentioDed in the latter section are . 

(rt the decision is con., ary t. law or to some usage hay.ag the force 

■’* the decisi... appealed from fails to determine some material issue 

“• -Vt')Te:e’’SS XSLfer ^^^^e ™ ^ ,0^;^ Sme S 

r,o^rL*:S'‘mrp“e “pi^rr” r or defect to the dects.ou 

of the case upon the merits. exist in 

As to whether “s%eterre^^o^ an7 commentary on the 

the case or not, is not always 

Code of Civil Procedure. i g narticular decision comes under section 

.as, task to decide as to wheu a parh^ 

4 and there has not been ns where the applicability of 

Si^n 4 forlhVTurposes of appeals was considered or decided. 

It has been held by the Nagpore High that an^orde^r^ 

tional evidence passed by the ‘^‘J"°J^Jgr®he°provL to section 75 (l) from 
section 75 (l), and no c^/f’^thLe Sg no provision in the Act 

such an order Lder the High Court, having 

which says that the “fder pass^^ m a civil suit, has power to 

power to set aside an .^i/ence^(l). No appeal from an order 

set aside an order for additional ejn 1 J impleading the legal repre- 

ItK o?“he reSd"d“ehtor %[ lies .» the gr.u.d that they are 

merely interlocutory orders and not ecM^ Insolvency Act, does 

A decision under sections ^3 or , nf the 

not fall under section 4 and no sec^ d pp J ^ 

district court passed m appeal trom ^nhsisting debt 

files a petition under section ^9 him to the debtor on the 

TOpeacbes a discharge re P . jqqc not fall under section 4 and 
'gXud of fraud. •«’ *“J”i 7,0? L order. The ,««» 

as such no second appeal gg^ry that there must have been a 

is that under f ’"^3° Te the general body of the creditors 

contest against the ® ^ insolvent was first allowed ^7 

is). A s®t=«ted creditor. G^of t of rupees OM 

insolvency court ^r'^cTsT 

■ — ' ' A 1 T? Hi^asBOie • bl a* y* 

(1) GangaBharu, 152 i C. 222: A. I. R- 193^ 


V* 


iOSti Ail. BO. ICl I. G, 911 
989: 


(2) Balmukand 

^^3) Wali Mohammad v. Uiiau Ball, A .1. R- 

^V'lagiii Suhhanaik 0 Ogcml 

A. I. B. 1981 Mad. 745 : 132 L C- Menkatasami, A. L 

A. 1. R. \ 933 yah. : 146 0 Official 

?* Tk S’Lffi 122 ■ Ram Ram «^ti|dra ^ - R- ^ 

i53 :S4 i^’. 687; Bina Nath «. Labhu Bam, A. I. R-_l^^ ^^33 ^ah, mj 

^ ^ til 0 r 

(I Gopikabai 0 . Chapsi Puxshotam, A. L R. 1935 Bom. 80 . 0 . 

69 Bom. 161. 
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SECOND ArPSAL. 


S. 75. thousatid m respect of a share in a house on 26th February, 1932. G 
put in an objection claiming the whole amount of rupees one thousand. 
An unsecured creditor opposed this application contending that G was 
entitled to nothing and the insolvency judge upheld the contention. 
The district judge on appeal held that no appeal was preferred 
against the order of 26th February, 1932, and G was entitled 
to retain rupees five hundred. In second appeal it was held that G 
having made an application in connection with the order of 26th February, 
1932, the whole matter was re agitated before the insolvency judge and 
hence it became unnecessary for the nnsecured creditor to prefer an appeal 
to the district judge, that the insolvency judge who passed the order, dated 
26th February, 1932, on the application of G, could only be considered to 
have made it under the provisions of section 151, and the insolvency judge 
had ample power in the exercise of his inherent jurisdiction to pass such 
order as was required by justice and the necessities of the case, and 
was thus competent to set aside the previous order, dated 26th February, 
1932 and that as the order passed was under section 151, no appeal lay to 
the district judge and he had no jurisdiction to modify it (!)• On the 
adjudication of a Hindu father, the receiver obtained an exparte order 
that the debts were binding on the minor sons. The family property 
was sold and the purchaser obtained an exparte order for delivery. 
The minors applied to set aside that order and an application was 
filed at once for the review of the previous order. The application was 
dismissed and an appeal therefrom was also dismissed by the district 
judge holding that it was not competent under Order47, rule 7. In revision 
it was held that the application, though purporting to be under Order 47, 
rule 1, must be deemed to be under section 151, Cml Procedure Code, 
that the order for delivery passed without notice to the sons was void 
and the order dismissing the appplication by the minor sons was the 
first valid order which was appealable under section 75 of the Provincial 
Insolvency Act (2). The conflict between these two decisions is obvious, 
According to the Lahore High Court, there is no appeal to the district 
court from an order of a subordinate court passed under S- 151, C. P, C., 
and if the district court entertains an appeal from such an order, a second 
appeal is competent from the order of the district judge. The Madras 
view appears to be just opposite. An order by the district court 
refusing to restore an appeal dismissed in default is covered by 
the proviso to section 75 (1), and an appeal lies therefrom to 
the High Court, the ground of the decision being that the matter comes 
under section 4. Leave to appeal was also granted (3). Where the 
petition filed by a creditor for adjudicating certain persons as insolvents as 
members of a joint family with some others already adjudicated was 
dismissed by the district judge and the creditor appealed, it was held, on 
an objection to the competency of the appeal, that the order was appealable 
under section 4, read with section 75 and schedule 1 of the Act. Leaye of 


(3) Hheo Lai ©irdhari Lai, A. L H. 1984 Lali. 177 ; 160 L 0. 241. 

' ' (^J^Bamaraja Nadar 0 . OMdambaram Nadar, A. I. R. 1988 Mad. 846:148 

Jie.‘ei8, 

' L Sajua Bam t). Oiieial Beoeiver, Delhi, A. L R, 1982 Lab, Sl48 1 
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the court was also presumed to have been given (1). In another case 
A, B and C advanced loans to a joint Hindu family firm, secured attach- 
ment of the firm property and subsequently obtained decrees on their loans. 
D who was another creditor of the firm acting solely for himself and in 
his own interest instituted proceedings in insolvency in the court of the 
district judge. The district judge made an order of adjudication and 
appointed a receiver in whom the firm property became vested. A, B and 
C appealed against the order. It was held that the order fell under S. 4, 
P. I. A., that it was in effect an order either deciding rights or at any rate 
deciding priority and that the order was appealable without leave (2). 
Where an insolvent during the pendency of an application for adjudication 
transferred certain debts due to him and the official receiver made an 
application praying that the transferees be directed to refund the amounts 
realised by them and that the transferees be held personally liable for the 
entire amounts of the debts transferred to them, it was held that the 
application fell under section 4 and that a second appeal was competent 
from an order passed thereon (3). An appeal lies from an order refusing 
to decide a question of title under section 4 (4). Where the district judge 
holds that the claim is not maintainable under section 4 in the exercise of 
original insolvency jurisdiction the order can be appealed against (5). 
When the district judge relies on section 4 and purports to decide a case 
under it a second appeal lies under section 75 (1) (6). The question 
whether the sale by the insolvent is benami falls under section 4 and a 
second appeal lies (7). If a district judge entertains an appeal which does 
not lie to his court, a second appeal lies from his decision (8). If an order 
is passed in a matter within the scope of section 4 the appealability from 
such a decision does not depend on the view taken by the lower court with 
regard to the competency of the appeal before it (9). In a Madras case 
an opinion was expressed that a decision under S. 27, P. I. A., 1920, falls 
under section 4 (10). The remark was really an ohit&r and its correctness 
is doubtful. In a Nagpur case ‘it appears to have been held that a 
decision under section 53 is a decision under section 4 and that a second 
appeal lies (U). This case cannot be considered as good law in view of 
a subsequent full bench ruling of the same High Court where the contrary 
was laid down (12). ^ 


(1) IHuiijporo Trailing & Banking Co., Ltd. t’. Froyash Chandra ben, 
A. I. K. 1933 Gal. 151 : 143 1. C. 484, the district judge was exercising 

origiaai insolvency jurisdiction, , „ , . t -n i/w- 

* f2) Kamala Bala Dasi ® Hureiidra Nath, A. I. E. Iddi Cal. 617. 

(3) Gandaram o. I’aidia, A. I. E. 1937 Lali. 013. _ ^ 

(4j Nayan Taradasi v. Sambhunath, A. I* R. 192o OaL 332 : Cal. 663 : 

t h 71::* i‘ 1 

' (6) Mono Mohan Roy v. Bhupal Chandra, A. I E. 1934 Cal. 122 (2) ; 

N. Mundra a. Nemsi Rajpal & Go., 161 I. 981 : A. I. E- 1936 

346 

(7) Bhagmal «. Kishen Lai Official Eeceiver, A. I. E- 1937 Lah. 249 

(8) See (9) below. , ^ ^ nr j Aor aa^ 

(9) Nachi Sluthu Chetty r. Eamakkal, A. I. R. 193.3 Mad. 475 : 14< 

I G 4S4 

(10) k. F. Pera Ohand v. F. F. Kattiali, A. I. R. 1926 Mad. 123 : 
91 1 C 144 

’ Sheo Lai «. Girdhari Lai, 78 I. C. 140 : A- 1. R. 19M Nag. 351. ^ 

Ram Chandra v. Ram Chandra, A. I. R. 1931 Nag. 163 : 134 L C. 687. 


I. 75. 
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ORDERS SPECIFIFD IN SCHEDULB. X. 


75, No second appeal hes from an order under section 27 extending time 

during which the debtor IS to appn for discharged), or an\ other order 
under section 25 or 27 (2). \ second appeal will not he from an order 
granting or refusing discharge (3), oi from an order under section 61 on a 
creditor’s application claiming pnoritt im a debt (4). An order of the 
district court dismissing an appeal against an order of the subordinate court 
adjudging a person as insolvent is hnal and no second appeal lies (5). 
Where section 28 authorises the determination of a question section 4 
does not apply and no second appeal lies I6J. 

The second condition for the maintainability of a second appeal is 
that the grounds taken m appeal must be any one of those mentioned m 
S. 100 (1), C. P. C. Where no question ot title or priority arises, 
no second appeal lies to the High Court (7)* 

Sub* sections (2) and (3).~The first sub-section deals with appeals 
from decisions, when the insolvency jurisdiction is exercised by a court 
subordinate to a district court. Sub-sections (2) and (3) provide for appeals 
from the orders of the district court when it is exercising original 
insolvency jurisdiction, All orders passed by a district court otherwise 
than in appeal from an order made by a subordinate court may be divided 
into two classes : — 

(f) decisions or orders specified m schedule L 

iii) decisions ot orders other than those specified in the lirst 
schedule. 

Orders mentioned m schedule I are appealable to the High Court as 
a matter of right but other orders are appealable to the High Court only 
with the leave of the district court or the High Court. The first class of 
orders falls under sub-section (2), and the second class of orders under 
sub-section (3). 

Sub-section (2).— Orders specified in scliedule L Section 4 is one 
of the sections mentioned in the schedule. Where the district court makes 
some order under section 4, an appeal lies to the High Court (8). We 
have already noted decBions thereon under the heading *second appeal/ 
where we considered the matters which fall under section 4. Section 25 
is also mentioned in the schedule. After a notice under seciton 19 has 
been issued to the other parties concerned and they have appeared under 
section 24, the only final order that the court can pass is either to 
adjudicate the debtor an insolvent or to dismiss the petition. Where the 


li) Mutihi liamakrishna, lU I i\ 847 A. L K 1!I29 Mml 4S. 

1 T 717: im Li\ 109 : 

A. L ii 1986 Hang, 26, 

(3) Gopal Jto 0 . Olfieial Hecdver, 182 L 0. 526 : .LI. 1931 Lain 64? 
dokalsingh ^ Krishan LalL 150 I L\ 80 : A. L li 1984 La!i. 198. 

(4) Mohammadi Begam t). Ahaan Ahsan, A. 1. E. 1937 Lah. m. 

m Belmri, L R, 1932 Lain 645 (l). 

If 5 Ohunni LaL A. I 11 1935 Kag* 33 : 151 1 0. 342. 

7^5 L d 887 ; Ikdliakrittoit 




T, JIS,, i£,_ 

c. oittkl l;0«eiV9r, 5^ 11S6 ; 139 I C. 82S 

‘ » ft 148 IQ. mi A. 

I A 

k, . i ! ■ 'Ii I 
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court refuses permission to verify the petition and orders the petition S. 75. 
to be struck off the register, the order should be deemed to be one of 
dismissal passed under section 25, and as such it is appealable (1). Where 
the order is passed under S. 36, P. I. A., 1907, or under section 53 of the 
present Act, by the district court, an appeal lies, but it is doubtful whether 
a refusal to act under these sections can be called an order within the 
meaning of S. 46 (2', P. I> A., 1907 (section 75, sub-section (2), P. I. A., 

1920) (2). 

Sub-section (3); orders appealable with the leave of the court — 

Orders of the district court, other than those specified in schedule 1 of 
the Act, are appealable with the leave of the district court or the leave of 
the High Court, The jurisdiction of the district court and the High Court 
in the matter of granting leave to appeal is concurrent. Besides, the 
granting of leave to appeal is in the absolute discretion of the courts. 

The section does not specify when and under what circumstances the 
leave is to be granted. The matter being one of discretion there can be no 
hard and fast rule for guiding the courts in the matter. The courts have 
taken a different attitude in different cases with the result that there does 
not appear to be any uniformity of opinion in the matter. So far as leave 
is to be obtained from the district court, it is evident that it must be 
obtained before the appeal is filed to the High Court. Where no appli- 
cation is made to the district court, an application for leave to appeal may 
be made along with the memorandum of appeal to the High Court and 
that this should be the ordinary rule, that is, the memorandum of appeal 
should always be accompanied by a petition for leave to appeal and 
further that it should be made clear to the judge sitting to receive petitions 
that the appeal is not presented as one which lies_ as of right. That it 
should be the general practice, though not an invariable rule of law, is the 
opinion of the Allahabad High Court (3). This rule of practice has been 
enforced by refusing leave to appeal on the ground that no petition for 
leave was presented with the memorandum of appeal, in a few cases (4). 

In other cases where the petition for leave was accompanied with the 
memorandum of appeal or the prayer was made in the memorandum itself, 
and the appeal was admitted to hearing it was assumed that the petition for 
leave was granted (5). A very lenient view has, been taken in other 
cases, *,e., the mere fact that the appeal has been admitted to hearing 
is tantamount to the grant of leave even though there was no application 
for leave at the time of the presentation of appeal (6). This view has 


(1) Bam Labhaya Mai- Devi Diita 3fal v. Clianchal Bingh-Jaswant Singh, 
A. I. B. 1932 Lai). 28 ; 133 1. 0. 62G. 

(2) Bhagwant v. Munimkhan, 6 L. B. 143. 

(B) Balli V, E&nd Lai, 33 1. C. 773 ; A. 1. B. 1910 All. 349. 

(4) Shop Idon Lacbhmi 17arain v. Bahadur (^hand, 1(X) I. 137 : A. 1. B. 
1927 Lahore 914, 

(5) Ganesh Das v. Khelanda Bam, 119 !. 0. 753 : A. I. E. 1929 Lahore 
636!KamUhandft Mohra Shah. 119 I. C. 427: A. I, B, 1929 Lah. 622; 
Kanshi Bam «. Harirani, A. I. B. 1937 Lah. 87 : Bodhi Lall Siagh v. Firm 
Kala Bihari Lai Lashkarmal, A. I. B. 1937 Lah. 893. 

(6) Dinajpore Trading k Banking Co., Ltd., v. Provasli Chandra, A, I. R. 
1933 Oak 151 : 142 I. 0, 484 ; Loriud Ohand Parinanand o- Mahomed Akram 
Ih%n, A. I. R. 1983 Lah. 642 (2) : 145 I. 0. 474 : 34 P. L. R. 827 ; Gopal Rem 
p. Magni Ram, 107 I, 0. 630 : 7 Patna 376 : A. I. R. 1928 ’Patna 338, 
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S. 75. been dissented from and tbeie appeals to be a ronilK-t of opinion (li 

It IS not neco'isarv that the leave nould havt been obtained be ore 
the appeal is hied Leave tor appeal may be applied foi oral)' or m writ 
mg and ma> be granted at anj sta^e of the appeii t loieedni’s , and the 
court may go into the facts and hear arguments hefoie it ^n^\rant leave 
(2) Wheie leave is granted there is no nece sit\ tor i further he.uing 
under O. 41, r. 11, C P. C (3). fhe Madras High Court has gone to the 
length of holding that ^here the appeal ha«i been preferred within the period 
of Iiiiiitation, the application for leave to appeal may be granted even if it is 
made after the period of limitation for the appeal has expired* and, farther, 
that even if the appeal cannot be deemed to hav’-e been filed when the leave 
IS granted the court may under section 78 extend the period for the filina 
of the appeal (4). 

Jurisdiction of the High Court and the district court is cm 
current* In England it has been held that m ordinary cases the applica 
tion for leave should be made m the first instance to the divisional court and 
that It should be made immediately after the divisional court has pronounc- 
ed Its judgment (5). No such rule of practice obtains m India. Here 
leave ma> be apphul for m the first instance to the High Court. Also, 
as the jurisdiction is coocurrent, the High Court may grant leave even 
where it is refused by the district court (6). In a case the grant of leave 
by the district judge, where a question of law was involved, was approved 
(7) In another c ise where the district judge had lefused leave on the 
ground that there was no question of law involved in the case, the High 
Court m revision made the observations that the statute does not provide 
that leave may be granted on questions of fact nor doe it provide that 
the district court should not grant leave on questions of fact and that the 
question is one of discretion of the district court and that the High Court m 
revision will not ordinarily interfere with the exercise of that discretion (8)* 
In an English case the following pertinent remarks were made by Lord 
Esher, M. R j, in the couise of his judgment • — 


A. I. i' axv4lri;.’l,;T’i 2 f/,- '■ 

(2) Ball! 0 Nand Lai, dd 1. 0 m . A. I. R. Wit; All. where this 
was done buUhejiidges t marked that it should not be allo^ied to become 
general , Radba v. M. 0. Wliito, 73 1. C. 413 . 45 All 304 1 A 1 R. 1923 All 
f’lf 20 1. ( . 923 • A i. E, 191 i Allahabad 230 : 37 

All. 65 (in thla case the petition for leave was bled with the appeal though 

1° r B^1929 pTi 84 ^ Nttiain, 118 LC 832: 




1915 Cal. 774. 
1924, 47 Mad. 


Madhusudan v. Parbati Sundn, 29 I C, 406 : A. I, R 
y.no a:,' A yvar v, Sankaranarayan Ayvar, 

CT3 :79 I. C. 896 : A I,S. 1924 Mad. 345; Official Receiver, Cuddapah n- 
Kottarappu bubbao, 105 1. C 138 : 50 Madras 816 A, L k 1937^ Mai. 
869 ! See also Eamaswamy ». Power, 151 1, C 625 : A. 1 b 1 1984 Ran^ 117 
S f ' ’7*4^';' 1 Mom aA ffiO i iutistsXS 

mia rv Ishar Das, 68 P. E 1919 .'61 1. 0. 6^ ; A. I ». 

ofislf f*/ Sttbbm, w Mad. Sl§ i 

r n SI »' S4«:faim Joint Stbei Co., to, 18 0. & Ji' 664 1 ^ 
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"The diYmional court refused an 

their decisioB but leave to appeal was given y refuse leave to 

c»Sd1oTlegtim.te conolosion they o.8ht lo retae leay= to appool ,o 

every case’ ’(15- p . . 

No appoa. 

tderih? Letters Patent, otherwise the very object of directing the party 
to obtain leave would be frustrated (2). 

Leave to appeal to a creditor from an order of the court refusing to 

SJV.\t“oLa to app.a. (S). 

Revision from orders of the district court.-The section does not 

Kevisioo trum orders of the district court. By 

provide that a revision the High Court can revise the orders 

virtue of section 5 . sub^sect.oa ( 2). the section 115, Civil 

of the district court, he ^^70! the High Court, lies 

Procedure Code^ otthe^Ki’ot court. The only case, therefore, where 
from every order of . v i^^oked is where leave to 

section ns. Civil Procedure Code might ^ powers of the 

appeal has been refused by exercised only iu cases in which 

High Court ^(5rfTr^™ tred lo in sub-sectiou 12) 

no appeal hes to the High • j- „ ii 5 _ Orders referred to in 
are, therefore, not revisab e , g-jgk Court has refused leave 

sub-section (3) are no , f-, .^>^8 impression which the Indian 

to appeal from to‘ appSl uX sub-section (3) leave 

decisions on the i tL never^een refused where the judges 

in one's mind that leave has 

wanted to interfere with t^® arounds in an appeal than in a revision 
High Court to ¥Le7 are. therefore, very 

under section 115, ^ ® entertaining a revisional application 

remote chancepf the to appeal, 

under that section in a case, when it has reiusea ^ 

1 fi • /'.MvvmivO ’Rv the Dfovisions of sections 46 and 47i 
Appeal to P«^ Co«“0“- ^ not ^intended to interfere with my 

P. 1. A.. Privy Council that might otherwise exist. (6). 

right of appeal to ^ oassed by them in their insolvency 

JlS u°ot^ed by .h/cpde of CW Ppoputoeau^^J^ 


S, 75 


ic/M: A.I.R. 1918 

“•S'fcuu* P« My P. touB. ^9 Wu, 8 B.L. 1.282:80 I.C.Odil. 

,<#;,l'aS^Olito'N»tb Se. ». Nw»«» 

* , Mad. 980. 
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S. 75. made His Majestv m Uunci] regaidinfi! appeals, irotn the courts m 
British India (1). Acrordinglv it has been held tint an appeal lies to 
he Pnvy Council rom an order of the High Court passed on anneal 
trom an order of the district ludge (I), b.inilarlv a ,ndgment S 

Act, bj the High Court m ul 

appellate junscliction siting: aside or aoiiiillmg a prior order appeal- 
able under clause 39 of the Letters Patent to the Pnvy Coimci! (:>). 

1,1 .1 court -Where an appeal which should have been 

the district court IS Hied in the High Court owing to a Lona 
mistake, the High Court may return the memorandum of appeal 

» 1“ if® he dismissed, leaving it 

to the party to file an appeal m the proper court (4). ^ 

Parties to appeal and procedure in appeal —The general rule 
of procedure .s that notice of appeal should be given to all thoL 

?encv throfficl^Tl ^ affected by the appeal (5). When m insol- 

‘he insolvent, the latter 
1 *^® confirmation of the sale, and the sale having been im- 
nr^n!rf '® Preferred an appeal, it was held that the purchaser of the 
properly was a necessary party to the appeal (6). And if they are 

limitation, the appeal not only as against 
them but against the other parties as well will be time-barred (7) 

* f pa’^ty tP an appeal in which the very 

order of adjudication (as a consequence of which a receiver was 

STab cLet >« question and this has been a uniform practice m the 
Punjab Ch let Court and the Lahore High Court (8j. Where a peison 

ILlSe ofthe“officmT ®^‘^®/PPl>Pation of two creditors and on the 

S 'r inlMS X7c?edSs^ IppiTtf ThS ~ d^TS 

receiver are necessary 

recI vJr Sonfhad h7 ^ ®f ^®u Even if the official 

receiver alone had been impleaded, the creditors would not have been 

L-u ^ ^"® “P‘>ce tipon the heir of a deceased 

proceedings before the* appellate court incompetent (10), nor such a 


752 I 17 a¥S47®7tf(JaL faW. 0. W. 

138 ; if fis L'cff.' 1- 

1. C. ‘'bettv u. Official Assignee, A. I. R, mi Mad. 348: 

*• '• 

R k E, la ^ Receiver, Perozepore, ISl I C 373 ; 

JS Sr o ®- ^ ^ 935 : A. I. R. 1919 Lali 3 fll 

Jk. I E. S&aS.®“‘ ”■ ^^^^^Iram-Dhdramcband' ‘l05 *1. 0. m. 

I. G Has. A. I B. 1934 Lah,83(l)!; 

Gbfndri^t). B«dha Qmmi, Iv.O. ||)|8 ^ 4^ 
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MISCELLANEOUS 

creditor’s death pending the appeal and failure to bring the legal rep«- S. 75. 
'sntatives on the record within the time fixed by the law will causa the 
appeal to abate (1). 

Miscellaneous.— A variation of an order under section 7^ R I. A., 

IS not a variation of a decree within the terms of section 144, C. i C», and 

section 144, C, P. C , is not exhaustive of the powers ot the court to grant 

restitution and section 151, C. P. C , saves the inherent power of the court 
to make such orders as may be necessary for the ends ot Justice. 

When an order has been duly issued, and a party is apprised of the 
order, time will run from that date, even though it is directed that 
a notice of an order shall be sent and even though no formal notice 
was conveyed to him or her (3). In an appeal from an order hold- 
ing a person insolvent, one creditor contended that no notice was served 
on certain other creditors. It was, however, admitted that a notice 
was issued to him and also published in the Gazette, but it was found 

that the creditor was dead on the date he was said to have received 

the notice. It was held that this was a mere irregularity ^d did 
not affect the case between the insolvent and the appellant creditor f4). 


424 2}.' 


1,1 Thakai hii;h c. (uinga Hingh. 103 1. 023 ; A. I. R. 1327 Lah. 


12) Uogitiuii Aiikaiunu n. Alluri Sri Venkata SesLaelialapalty, A. I. E. 
iU35 Mad. 783 : IfiU r. ('. 3Sl. 

('3j Vedariathi c. S. Kadusiva Kao. A. I. E. 1935 Mad. 149 . 57 31ad. 1030 . 
U; Basdeo Prasad c. Baiju Mandal, A. I. E. 1937 Pat. 671- 
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COSTS. 


S.76. 


PART VII. 

Miscellaneous. 

76. The costs of any proceeding under this Act, 
Costs, including the costs of maintaining a 
debtor in the civil prison, shall, sub- 
ject to anv rules made under this Act, bo in the 
discretion of the Court in which the proceeding is had. 

History.~-This reproduces section 49 of the Act III of 1907. 

Analogous law. — Section 90, sub-section (2), P-t. I. A., is as 
follows 

“Subject to the provisions of this Act and rules, the costs of and 
incidental to any proceedings m the court shall be in the discretion of 
the Court. 

Section 109 (l), B. A. of 1914, is as follows : — 

“Subject to the provisions of this Act and to general rules, the 
costs of and incidental to any proceeding in court under this Act shall 
be in the discretion of the court ’ Provided that, where any issue is 
tried by a jury, the costs shall follow the event, unless, upon application 
made at the trial, for good cause shown, the judge before whom such 
issue IS tried otherwise orders.” 

Rules under the Act. — Nearly all the High Courts have framed 
rules under section 79. See for insolvency rules on costs Calcutta 
rules 31, 32, Bombay rule 27 and Allahabad rules 35 to 37. Under 
rules framed by the Oudh Chief Court, the costs of publication under 
section 30 are to be recovered from the insolvent’s property, if the 
property is sufficient or, to remit the costs, if the property is insufficient. 
Failure to pay costs cannot be made aground for annulling an order 
of adjudication (l) Under rules framed by the Calcutta, Bombay and 
Allahabad Courts, ail proceedings under the Act down to and including 
the making of an order of adjudication shall be at the costs of the 
party prosecuting the same, but when an order of adjudication has been 
made the reasonable costs for the petitioning creditor shall be payable 
out of the estate ; and also no costs incurred by a debtor or incidental 
to an application to approve of a composition or scheme, shall be 
allowed out of the estate, if the court refuses to allow the composi- 
tion or scheme. 

Rules have been framed under the Bankruptcy Act, 1914, as well. 
They are much more explicit and are likely to serve as a useful guide 
to the Indian courts for exercising the discretion conferred by the section. 
A few important rules under that Act are given here, 

1, The Court in awarding costs may direct that the costs of jmy 
matter or application shall be taxed and paid as between pirty aarf 

,« I „ » ' 

-W, M Masumali Khan, A. I. jR* im Od. S 8 1 6 Imci. # 5 
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nartT or a'l hefwoen solicitor and client, or that full ‘ 

lieu ol taxed co^ts. 

I'd In Ibr-'ib^nc" ol any express direction costs of an opposed 
'”"’■,5) W,... » »c..o,, ,s ^-1“ 

11 , bankruptcy as repre-enting esL ^ ^ matter. 

Receiver or party thereto, he shall not be personally 

on the application ot aay itner pai ty . 

liable for costs unless the Court otherwise directs, ^ ^ r,f tha 

lAA When a bill of costs is taxed under any special order of the 

s r & ...» oo,. ». 

‘° U?'!' The assets m..v=„ 

actual expenses lacarred liable to the following payments, 

?SU:i“e'rd:in“the‘lolSo,detofpri.rUy,^^^^^ 
first. Tie actnal expenses incntred <« *' any 

"r or;S»tr1dXS"' by bJ "antborlty in carrying 

on the business of the debtor 


Next. 


n 

7t 

I* 

»» 

*« 


l-he fees, petcentage^ a.d f "Sf J^Se to or'costt'S^^^^ 

- - ated is'SerBrwSc^s 

'Thelposit ordepostt. lodged by tbe petitioning creditor pnrsntmt 

‘dpli'::: deposi.s.odged on any aPpLuon fo, .be appoinb 
ment of an Interim Receiver : 

The remuneration of the special manager (if any) : 

The taxed costs of the petitioner : , • 4 ..a ,n 

’ Ui^rteaa th© pOrSOll (l^ ECty) 

The remuneration and ° t the statement of his affairs ; 

assist the debtor in the preparation of the stateme ^ 

An, aUowanc. mads to the debtor by tb. Offiaal Bec.y« ^ ^ 

The taxed charges of an, shorthand rmtar ap,»in „ 

Th.«ns..e-s n«=..s.ry d^rsemen.. other .b« an«»1 »P-» 

“■r^rorarprr::^^^^ -r 

the sanction of the the trustee with the sanction 

Any allowance made to the debtor ny 
of the committee of inspection . 

The remuneration of the trustee : 


76 . 
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S 76, N«xt The actual oul'of-pocket expen necesbaniy uiruried i>y the 
committee of inspection subject to tne approval of the Board of 
Trade, 

119. In any case in which, aftei a haiikiupit} petition has been 
presented by a creditor against a debtor and before the hearing of such 
petition^ the debtor files a petition, and a xeceii/mg order is unde on the 
petition of the debtor, unless m the opinion of the Court the estate has 
benefitted thereby, or there are special circumsiances which make it just 
that such costs shall be allowed, no costs shall be alio v^ed to ihe debtor 
or his solicitor out of the estate. 

120. In the case of a bankruptcy petition agaiiisl a partnership, 
the costs payable out of the estates incurred up to and incksiTe ol 
the receiving order shall be apportioned between the joint and separate 
estates m such propot tions as the Official Receiver may ui his discretion 
determine. 

121. — (i) Where the joint estate of any co-deblors is m sufficient to 
defray any costs or charges properly incurred pnoi to the appointment 
of the trustee, the Official Receiver may pay or direct the trustee to pay such 
costs or charges out of the separate estates of such co«debtors, or one or 
more of them, m such proportions as in his discretion the Official Receiver 
may think fit. The Official Receiver may also, as m his discretion he 
may think fit, pay or direct the trustee to pay any costs or charges properly 
incurred, prior to the appointment of the trustee, for any separate estate 
out of the joint estate or out of any other separate estate, and any part 
of the costs or charges of the joint estate incurred prior to the appoint- 
ment of the trustee which affects any separate estate out of that separate 
estate. 


(2) Where the joint estate of any co-debtors is insufficient to defray 
any costs or charges properly incurred after the appointment of the 
trustee, the trustee, with such consent as is hereinafter mentioned, may 
pay such costs or charges out of the separate estates of such co-debtors or 
one or more of them. The trustee, with the said consent, may also pay 
any costs or charges properly incurred, for any separate estate, after his 
appointment, out of th^ joint estate, and any part of the costs or charges 
of the joint estate incurred after his appointment which affects any 
separata estate out of that separate estate No payment under this Rule 
shall be made out of a separate estate or joint estate by a trustee without 
the consent of the committee of inspection of the estate out of which the 
payment is intended to be made, or, if such committee withhold or refuse 
their consent, without an order of the Court. 


Scape. ^ The provisions of section 76 are not mandatory. There 
IS no prohibition ^to a court exercising its discretion m the matter of costs 
that discretion, applying the provisions of S. 3SA, 
L. r. u, to such cases as it deems fit for that application (l), 

Cauri’ — The Official Assignee cannot be regarded as a ‘‘Court** 
whue enquiring mto claims made against the estate of an insolvent pfeniinf 
the insolvency and so the insolvency court has no Jurisdiction ^ to award 
the costs of and incidental to such enquiry (21 ^ 



(f) Baipath v- 
moral'll ttalram 
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77. All Oouriis having jurisdiction in insolvency S. 77. 

Ko officers of such Courts, res- 

Courts to be auxi- .1 in n 1 . . * 

hary to each other. pectively, shall severally acfc in aid 

of and be auxiliary to each other in 
all matters of insolvency, and an order of a Court 
seeking aid with a request to another of the said Oourtn 
shall be deemed sufficient to enable the latter Court 
to exercise, in regard to the matters directed by the 
order, such jurisdiction as either of such Courts could 
exercise in regard to similar matters within liheir res- 
pective jurisdictions. 

History.— This is section 50 of the Act III of !907. 

Anaiogoiis law. — It is provided by S. 26, P-t. L A. that all courts 
having jurisdiction under the Act shall make such orders and do such 
things as may be necessary to give effect to section 118 of the Bankruptcy 
Act, 1883, and to section 50 of the Provincial Insolvency Act, 1907. 

Section 118 of the Bankruptcy Act, 1883, is now replaced by 
‘section 122 of the Bankruptcy Act, 1914. It runs as follows ; — 

“The High Court, the county courts, the courts having jurisdiction 
in bankruptcy in Scotland and Ireland, and every British Court elsewhere 
having jurisdiction in bankruptcy or insolvency, and the officers of 
those courts respectively, shall severally act in aid of and be auxiliary to 
each other in all matters of bankruptcy, and an order of the court seeking 
aid, with a request to another of the said courts, shall be deemed sufficient 
to enable the latter court to exercise, in regard to the matters directed by 
the order, such jurisdiction as either the court w hich made the request, 
or the court to which the request is made could exercise in regard to 
similar matters within their respective jurisdictions.” 

It is to be noted that the above section enjoins upon every British 
Court elsewhere having jurisdiction in bankruptcy or insolvency to aid 
the bankruptcy courts of England The British Act is an Imperial Act 
and as such the section applies to British Indian Courts also. 

It appears that there is a similar provision embodying the principle 
underlying the present section in U. S. A. It has been ruled there that 
where a corporation or an individual has been adjudicated a bankrupt 
in a district court, a district court in another district has power to 
compel the delivery of the property within its jurisdiction belonging to 
the bankrupt to the trustee in bankruptcy, because the courts are bound 
to act in aid of the proceedings in the original court (1). 

Scope.~The word courts’ in the section means courts having juris- 
diction in British India, The reason is that the Provincial Insolvency 
Act, being an Act of the Indian legislature, is binding only on the courts 
of the territories for which the Indian legislature can make laws. The 
Presidency-towns Insolvency Act is also an Act of the Indian legislature 
and the operation of S. 126, P-t* I. A. (corresponding to the present 


(1) Habbitat Butcher, 216 ll S. 1Q2 ; In re llkuns, 216 0. S. 125 j 
M re Wood, 210 tJ* S. 246, cited in Ghosh’s Provincial Insolvency Act^ lOtJr 
edition at page 
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S. 77. sectioal .s similarly limited. The Indian Insolvent 184 S, winch was re 
pealed by the Presidency towns Insolvency Act, was au mineria! sHt^teVn^ 
operated throughout the British dominions. Courts outside British ludi 
are not, therefore, bound to act in co-operation wfthSeeourfofBnHh 
India, by virtue of the statutory provision in the Indian .\cts though on 
genera principles _ of private international law, thei ma so act cfoselv 
connected with this question is the question of the vesting of prooerH I 
III foreign territories under an order of adjudication passed by a British 
Indian Court. That question has been fully discussed under section 1. 

The section is confined in its scope only to courts everneincy 

vency jurisdiction and not to other courts (ij Auain h ® *• " 

no court has power to refer a matter over whiclf it has fifl iuriXr'°" 
.0 another court. The eeotion ie enacted rSable “ S 

another in dealing With matters which are within the jurisdiction of the 
court asked to act. but not to enable it to send a matter proper o be deS 
with by the requesting court for trial to another court (2). ^ ^ ° ° * 

Object.— The object of the section is to avoid conflict of iurisdic- 
tions and make the administration of insolvency efifective. It is settled 
law that, notwi hstanding prior orders of adjudication a courf h!. 
jurisdiction to make orders of adjudication on a petition ^reseS to 
(3). Thus It has been held that a court is compLnt to Se an ad 
judicating order when there are large assets within its jnrifdictioreven 
though the debtor has been already adjudicated in England (4) Anart 
from the question of jurisdiction, there may be cisas SSe mar Alin 

one adjudicating orders are passed against the same debtor by more ban 
one court m Ignorance of the fact of the proceedings in the otW cS 
In all such cases It IS desirable that the proceedings should coSe whh 
co-operation by the different courts. '-oniinue witn 

Request to another court.— In order that the other court may be 

able to act at the request of the insolvency court, it is necescafv 
not only there should be an order of the court seeking aid butSlsothSe 
should be a request specifying the nature of aid sought for (5). ^ 

Orders in aid; nature of aid which can be asked for -In a 
few cases the courts ^ave asked for the aid of another court. Thus thJ 
English court of bankruptcy may, on the adjudication of a British 
subject in Eng and, make an order under section 122 of the Bankruotev 

fuSdict on wSh its insLely 

junsdictioo wi^h a request to the latter court to direct: the nffipiai 

assignee of Calcutta to deliver to the ofScial receiver the assets of the 

bankrupt which came into his hands in the bankrupt’s subsequent insol- 
vency in Calcutta (6^). In the case last cited, the trustee in the English 
bankruptcy denied the jurisdiction of the Calcutta Court and claimed 
the as.set8 free from any commission or charges of the Calcutta official 


- i Pf Colonial Secretary, 1891, A. 0. 460. 

ill exp. Goldstein, 1917, 2 K. B. 729. 

JA Bto. IJ. 718 ■ ift re Arfcola Hemano, 1890, L. E. 24 Q. fi. D 640 • 
Aj-ns ATwrayal Sabhapsthy Moodliar, 1^7, 1 L. E. 21 Bom. 297^ ^ ’ 

4||fy44) William Watson, fll Oal. 861 findiaa Insol- 

' “ ' M 'Sp h & 00^1911, 38 Gal. 4B% “ ' 

1,® WlHiaw 761^ , _ 
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asmgiie« and the application was, mainlv on the Rfontid of the trastea 
attitude, refused Where a firm filed their petition in insolvencT m 
Bombay at a time when one of the partners, M, was at Shanghai and 
M subsequently swore his petition at Shanghai, it was held by the 
Bombay High Court, in a case under the Indian Insolvency Act, that 
the property of the insolvent debtor’s firm m Shanghai ve«^ted in the 
official assignee of the insolvent debtor’s court at Bombay, and that the 
court could order M to hand over such property to the ^ official 
assignee in Bombay. It was further held that the insolvent debtor s court 
at Bombay could order the examination of a witness at Shanghai, though 
it could not direct a witness to come to Bombay to be examined, there 
being no machinery for the purpose (l) 

In another Calcutta case, the High Court of Calcutta made an 
order requesting the district court of Delhi to act under section 77 of 
the Provincial Insolvency Act and to make over to the Calcutta Court 
the property of the insolvent in the custody of the Delhi Court (2). 
Where the insolvency proceedings were proceeding in the Dacca Court, 
an application was made for setting aside a transfer under S. 36, P. I. A., 
1907, in respect of a property situate in Bhagalpore, it w^as held that 
the Dacca Court could deal with the question of the validity of the 
transfer, even though the property was situated outside its limits, and 
the proper course for the Dacca Court was to transmit the petition under 
S. 50, P. 1. A., 1907 (corresponding to the present section), to the colart at 
Bhagalpore to take evidence and transmit its finding to the former, 
which would then deal with the proceedings (3). 

Where some of the partners of a firm had filed their petition in 
insolvency in Calcutta and others had been adjudicated bankrupts in 
England and in the insolvency proceedings in Calcutta an order had been 
made that such proceedings should be in aid of and auxiliary to the 
bankruptcy proceedings, it was held that the trustee in bankruptcy and 
official i*eceiver bad no locus standi to oppose the personal discharge of 
the insolvents, who had filed their petition in the Calcutta Court (4). 
The Court in England can, however, make an order for the public ex- 
amination of the insolvents, but there should be an express order to that 
effect by the English Court and not only a general border seeking aid (5) 
The procedure for holding such a public examination will be that the 
court in India will appoint a commissioner upon a peti ion in the ordinary 
way to take the evidence for transmission to the English Court (6)* 

78 . (1) The provisions of sfctions 5 and 12 of the 
Indian Limitation Act, 1908, shall apply 
Limitation. appeals and applications under this 

Act, and for the purpose of the said section 12, a de- 
cision under section ! shall be deemed to be a decree. 

(2) Where an order of adjudication has been an- 
nulled under this Act, in computing the period of limi- 


S. 78, 


(1) In re Naoroji Soarabji Talati, 83 Bom. 462. 

(2) In re Jiwan Das Jhawar, 1913, 40 Cal. 78 : 18 L C. 908. 

iS) Lai Ji Saha'y Singh v. Abdul Gani, 7 1. C. 765 : 12 0. L. J. 462. 
(4) Jte L. King Co., 1911, 38 Cal. 542 ! 12 1. G. 14. 

® la tha matter ol Issac Shmger, 33 Gal. 1062. . 

(fe) la the matter of Issac Shrager, ® Cal. 1062, 
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8. Ufcion prescribed for any suit or application for the 
execution of a decree (other than a suit or apnlicatir 
m respect of which the leave of the Court was obta ned 
mdei sub-seohoa (2) of section 2S) which mi^ht have 
been brought or made buc for the making of an order 

of date 

of the Older of adjudication to the date of the order of 
annulment shall be excluded : 

to a section shall apply 

but nnf L . application m respect of a debt provabl^ 
out not proved under this Act. 

any S'^TOilior''°Th."''' 't'" ”• “"*»>» 

visions of the Indian^LrinkM^oo ic't general pro- 

aro,.tro„ the "Snt'oTsecTo. 5, sutsS'*?,)" IhVff®' "r”'' 
amended by Ac. 10 of 1922. The above r» as folLts '- 

spedallfScriWfirlSs’S'afSor' "“f' 

local jLwAiri”Lzy„ir:'s.f;ftsr » 

I injitatifin A rob 'ii.- application of the general provisions of the Indian 
^ mitation Act within the meaning of section 29 (I) (&), Indian Limitation 

High Conn Allahabad 

srz cSZnff S' 

the aitioi nf fh^ different views Under the present Act as well, 
may arise. We will consider it under a subsequent heading. 

order of adjudication and its annulment in computing the period of limita- 

execution of a decrL. 
as It IS mrder the present Act, no creditor could pursue 

aoR is-^^ Liagsyya o. Ohiuna, 41 Mad. 169 F. B; A, I. E. 1918 21S' 44 1 0 

BQ Mad. 6$§i'! 30 1. 9. 703 : A. L ?^1916 

1919; 42 sMad. 13 1,0.953! 

i4'» fu.'- Sof ^ 

f'lkft&fSte SJlffiSfiila ». Ism’Lahb 307, 
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his remedy by suit or execution of decree against the insolTeot or his 
estate in the ordinary courts after the order of adjudication without the 
leave oi the court. In cases where the adjudication was subsequently 
annulled the creditors had again to resort to the ordinary courts and there 
the general provisions of the Indian Limitation Act were held applicable to 
their claims. One of these is section 9 which provides that where once time 
has begun to run, no subsequent disability or inability stops it from running 

(1) , The insolvency of the defendant or the judgment-debtor was not held 
to be a disability or inability within the meaning of section 9, 1. L A ; nor 
section 15, Indian Limitation Act. could be invoked in aid because the bar 
created by section 28 (2) (Sec. 16 (I), P. h A., 1907) was not an absolute 
bar (2), The same difficulty arose as regards applications for execution of 
decrees. To remove this the legislature intervened and enacted sub-section 

(2) . The benefit of the sub-section is however given only to a creditor who 
proves his debt in insolvency The object of the proviso is to protect the 
diligent creditors only. Unless the creditor comes in insolvency, it cannot 
be said that his claim became barred by time because of the insolvency 
proceedings and neither justice nor equity requires that such a person should 
be allowed to exclude the period spent in insolvency proceedings. 

Analogous Iaw« — Section 90, P-t. LA., deals with the procedure 
and powers of the court. By its sub-section (5), it is provided that 
where by the Act or any rules the time for doing any act or thing is 
limited, the court may extend the time, either before or after the 
expiration thereof, upon such terms, if any, as the court thinks fit to 
impose. This sub-section corresponds to sub-section (4), section 109, 
B. A., 1914. Under the Presidency-towns Insolvency Act, therefore, no 
difficulty arises in regard to limitation for appeals or applications 
provided for in that Act. There Is, however, no provision m that 
Act similar to section 78 (2) and the insertion of such a provision has 
been suggested (3). 

Retrospective effect. — Section 78 relates merely to procedure 
and not to any substantive right. Where, therefore, an application for 
leave to appeal was made after the Act in insolvency proceedings commenced 
under Act III of 1907, delay in filing the applicatian was excused under 
section 5, Indian Limitation Act (4). Where an application by a creditor to 
adjudicate the debtor an insolvent was made statedly under the Act of 1907 
and which was time-barred at that date under the old Act, it was held 
that the mere fact that it was pending for disposal when the new Act came 
into force would not revive the right which was already time-barred (5). 

Sub-section (1).“-By the sub-section, sections 5 and 12 of the Indian 
Limitation Act have been made applicable to appeals and applications 
under the Act. 


iX) See also Me BenKoa^ 1914, 2 I'h. 68. 

(g) Sidhrai Bhojraj i?. Alii Haii, A L fi. 1923 Bom. 33(2) ; 67 L U. Wj 
47 Bouu 244 (a case under T-i L A., under which the law is the same as it 
was under th^ Act III of 

(3) Kalfethian Ohettinr 17. Raman Uhetty, 86 1. 0, 376: A, I. R. 1924 
Mad. 400(1}.^ 

(4) Ourrimbhai Ahmed Ali, 58 Bom. 505 : 143 L 0. 698 : A. L E. 1933 

Bom. 91- ^ 

(5) Haniuayya fe Mmayya; 64 1 . 0* 270 : A- 1 . R, 1921 Madras 272 (1), 


a 78 . 
( 1 ). 
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S 78. Section 5 of the Indian Limitation Act rmis as follows 

(1 ). ‘*Any appeal or application for a review of jtidgment or foi leave to 

appeal or any other application to which this section may be made applic- 
able by or under any enactment for the time being m force may be admitted 
after the period of limitation prescribed therefor, when the appellant or the 
applicant satisfies the court that he has sufficient cause for not preferring 
the appeal or making the application within such period. 

Explanation — The fad that the appellant or applicant was misled 
by any order, practice or judgment of the High Court in ascertaining or 
computing the prescribed period of limitation may be a sufficient cause 
within the meaning of this section.” 

Section 12 stands as follows ■ 

‘*12. (1) In computing the period of limitation prescribed for any 

smt, appeal or application, the day from which such period is to be reckon- 
ed shall be excluded. 

(2} In computing the period of limitation prescribed for an appeal, an 
application for leave to appeal and an application for a review of judgment, 
the day on which the judgment complained of was pronounced, and the 
time requisite for obtaining a copy of the decree, sentence or order appealed 
from or sought to be reviewed shall be excluded. 

(3) Where a decree is appealed from or sought to be reviewed the 
time requisite for obtaining the copy of the judgment on which it is found- 
ed shall also be excluded. 

(4) In computing the period of limitation prescribed for an application 
to set aside an award the time requisite for obtaining a copy of the award 
shall be excluded.” 

Under the Act III of 1907 it was held in some cases that sections 5 
and 12 of the Indian Limitation Act did not apply to applications or 
appeals under the Indian Insolvency Act (l). In a few other cases the 
contrary view was taken (2). So far as the applicability of sections 5 and 
12 to appeals and applications under the Act is concerned, there is no 
longer any difficulty which has been removed by the enactment of the 
present sub-section. Under the present Act these sections have been 
held applicable (3). 

H) M. Dural Swami A>augar r Moerakshi SunJua Iyer, 2’) I, C. GlO : 
A. L E. 1015 Mad. dG I <1* ^ 12 4 I li. A u not apnhed ti an 
applieafciou uiuier ‘:>ection 22, P. I A i ; va (Oiiunu 41 Mad. IGU : 44 

1. 0. 805 : A. I. li, 1918 Mad. 218 (seciion^ 1. 5 and 12, 1. L, A., were held 
Inapplicable to proceedings under the Provmckil liisoi\ency Atr, including 
a peiition lor insolvency); Jugai Kishore v. (bir 'sarain, 9 ’xl. Ih J, HBB : 11 
L C. 197 : 33 xVlL 738. (section 12 was not applied t) an appeal iindor the 
Act), subsequentiy overruled by a Full Bench oi the same High tJourt, 
reported as Dropadi n. Hira Lai, 34 All. 496. 

(2) Waryam Biugh a. Wadhawa, 89 P. E. 1918. 4BL U* DBS : A. L R. 1918 
Lak 372 (2) (section 5 was applied to au appeal under section 46, P. L A., 
1907) ; Dropadi^ 0 . Iiu*a Lab Si AIL 496 : 16 L 0. 149 (the general proyi- 
sions o£ the rimitatma Act were held to be applicable to lasolvanev proceed- 
ing^)* 

(3) Anantha Narayana Alyar v. Rama Bubba Aiyar, 79 I. U. 395 : 47 
Mid* 078 : A* I. R. 1924 Mad* 345 ; Nur Mohommad d. Lai Chand, 93 1. 0. 

, JM ; pfliramayya 11?. Bhujanfa^ 3^ Mad. 593: A. L fi. 1916 Mad 376 : Bi 
LCIPSI ' W#i£n 12, L h A., was ppfe applied to m appeal to tlu^ 
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Applicability of other provisions of the Indian Limitation Act to S. 78 
proceedings under the Act.— We have stated already under (2). 
a previous heading that the conflict in regard to the extension of limitation 
tor proceedings under the Act depended upon the interpretation of section 
I. L. A. The conflict was not confined to sections 5 and 12, I. L. A. 
only, but it extended to all the general provisions (including sections 4, 
f 1 '.®°. L‘“'*^^tion Act;. In a Madras case, it was held that section 
14 ot the Limitation Act could not be so applied as to extend the period 

eJ^cluding the period 

7i\ conducting it in a court not having jurisdiction 
il). Ihis was before section 29 was amended in 1922. Section 78 of the 
present Act was also enacted at a time when section 29 was not amended 
in enacting the present section the legislature appears to have accepted 
at that time the view that section 29 could not be invoked for applying the 
general provisions of the Indian Limitation Act to proceedings under the 
Provincial Insolvency Act and that it thought it desirable to make special 
provision in the Act itself. That explains why the Legislature only 
mentioned those sections of the Indian Limitation Act, which it wanted 
to be applied to insolvency proceedings and did not exclude specifically the 
applicability of other general provisions of the Indian Limitation Act. 

After the present section had been enacted the legislature amended section 
29, I. L. A., in the manner indicated in a previous paragraph. Now 
sections 4, 9 to 18, and section 22 apply to suits, appeals or applications 
under special or local laws in so far as and to the extent to which they are 
not expressly excluded by such special or local laws. The necessity for en- 
acting section 78, sub-section 1 disappeared by the subsequent amendment 
of section 29, Indian Limitation Act. Following the wording of the 
amended section, it has been held that section 4 of the Indian Limitation 
Act applies to an application under section 68 of the Provincial Insolvency 
Act, so that if the iast date of application happens to be a Sunday it mav 
be presented on the next day (2) ^ 

Does section 7 8, sub-section ( 1 ) or section 1 0, General Clauses 
Act apply to petitions under sections 9, 53 and 54 —The subject 

has been fully discussed under section 9 ante, 

■*9 

Sub-section 2 ; exclusion of period between order of adjudication 
and Its annulment.— In order that a person may be entitled to the benefit 
of the sub-section, it is necessary that the following conditions should be 

satisfied 

(t) The person against whom the suit is to be brought must have 
been adjudicated insolvent. 

(a) The suit or application, time for which is sought to be extended 
could have been brought or made but for the making of an order of 
adjudication under this Act. 

_ (w) No leave of the court must have been obtained under sub- 
section (2J of section 28, 


Mad 74 A. I E. 1915 Mad. 1053 : 39 

(2) iMatliftii Mav Bdiliif oi the Township Uouri of Kvfitmffffnxr a 

Ea»g,160; 134 1. 0.223: A. 1. E. 1931 Eang. m 9 
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ANNllLMrNI OF AUJL’DIC K flON. 


S. 78 M The order of adjudication must have been annulled at the time 
(2), the suit is brought o’ an application foi the execution of a decree is 
made. 

(ti) The suit or application must be in i aspect of a debt which was 
proved under this Act in the insolvency proceedings. 

An order of adjudication under the Act is necessary, —An order 
of adjudication is necessary because without an order of adjudication 
there is no bar for any person to prosecuting his remedy in the ordinary 
course of law. It is only when bankruptcy ensues that there is an 
end to the operation of the statute of limitation, with reference to 
debtor and creditor, the debtor’s rights are established and the creditor’s 
rights are established in the bankruptcy and that the statute has no appli- 
cation at all to such a case or the principles by which it is governed 
(I). Again, it is to be noted that the order of adjudication must have 
been passed under the Provincial Insolvency Act. Where the proceed- 
ings take place under the Presidency- towns Insolvency Act. the section has 
no application. 

Hi) In order that the sub-section may apply, it is necessary that 
the order of adjudication must have prevented the person from bring- 
ing his suit, etc., in the ordinary course. The reason is that unless 
the order of adjudication has that effect, the very basis of the provision 
is gone. The section has, therefore, no application where it is the 
creditors or decree-holders who are adjudicated insolvent and who 
after the order of annulment institute a suit or file an application for 
execution (2). The sub-section will not also apply in respect of causes 
of action or debts or choses in action which are not provable in insol- 
vency or which do not vest in the receiver on adjudication. 

(in) The sub-section does not apply where the leave of the court 
IS obtained under section 28 (2), the effect of which is to remove the 
bar created by the order of adjudication It will not apply where the 
permission to execute a decree under section 28 (2), though obtained, is 
one that is ineffectual and on which it was in the circumstances impossible 
to act (3). m 

Annuiment of adjudication. —The expression ‘annulment of adjudi 
cation’ has not been defined in the Act. It has been held by the 
Nagpore High Court that the order of adjudication, which is sub- 
sequently annulled, must be a valid order. Where, therefore, an order 
of adjudication was passed by the lower court but it was set aside 
in appeal, it held that the period between the order of adjudication by 
the lower court and the order of setting it aside by the appellate court 
could not be excluded either under section 2b (2), or under section 78 (2), 
as there was no valid order of adjudication (4). In very similar circum- 

(1) See the observations of Bacon C. J , in Frpniie Lancaster Banking 
Corporation, in ly West. 10 VL D. 776. 

PH- » EamaPiliai o. Kasamutlm Nadar, 121 1. (J. 48') : A. I. R. 1929 Mad. 
T a’ Chettiar «. Periatambi 9'evan, A, I. R 1931 Mad, 784 : 135 

m Mill Chiuid D. Aaj Dhar, 88 I. C. 544 : A. I. R. 1923 All. 733. facts 

,^eih|t{)ec£lat. 

A, I) B. 1931 Nag, 109 ; 121 1. 0. 65. 
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staaees the Lahore High Coort applied the sub-section in a case (1). S. 78 
The Lahore view has been followed by the Calcutta High Court (2L (2). 

The adjudication must have been annulled before the suit is 
brought or the execution application is made. Where the suit or appli- 
cation is brought or made during the pendency of the insolvency pro- 
ceedings but before the order of adjudication is annulled the section will 
have no application (3). In such cases where the creditor sues when 
the^ ordinary period of limitation is over but before the order of adjudi- 
cation is annulled, the proper course is not to dismiss the suit but to 
permit him to withdraw it with liberty to sue again after annulment of 
adjudication (4). 

Provable but mi proved under this Act.— Section 49 only speciies 
a simple mode of proof of a debt but does not exclude any other mode 
of proof (5). A more strict view appears to have been taken by the 
Lahore High Court in the matter of mode of proof. It has held that 
in order to claim the benefit of the sub-section the creditor must show 
that the insolvency judge either passed a formal order under section 
33 or that there were proceedings which, by necessary implication, were 
tantamount to such an order (6). In the Lahore case the plaintiff 
had received more than one dividend from the insolvency court and he 
was even then not given the benefit of the sub-section. In other cases, 
including the Lahore High Court, the expression ‘proved* has been 
interpreted in a very wide and, it is submitted with respect, in a rather 
loose sense. Where a decree that the creditor sought to execute was 
obtained subsequent to the insolvent s adjudication not only against the 
insolvent but also against the official receiver, who was impleaded as 
a party, the debt in respect of which the decree was obtained was held 
to be proved (7). Where the debt to the decree-holder was proved in the in- 
solvency proceedings according to the statement of the insolvent that a 
decree had been obtained against him, the debt was taken to have been 
proved within the proviso to section 78 (8). Where a creditor had done 
all that was necessary to prove his debt, it was assumed, in the 
absence of a decision by the receiver refusing to admit the debt, that 
the debt was proved within the meaning of the sub-section though the 
official receiver by inadvertence omitted to mention the debt in the schedule 
(9). For the purposes of the section a person shall be considered to have 


il) Amar Singh y. Imperial Bank t)l Inrlif), Juliundur, 14 Lnh. 426 : 14^1 
1. 0. 686 : A. 1. IL 1933 Lah. 953. 

(3) Charii Chandra t\ Rauiesh Ohander, A. I. R. 1937 Oal. 158. 

fSJ Rama Filial Kasamuihu Nadar, 121 L 0.485 : A, 1. B. 1929 Mad. 
715 ; Machanjuri Ahmed v. CTOvind Prabhu, 114 L 0, 227 : 51 Mad. 862 : 
A, I. R. 1928 Mad. 977 ; Bandeally Jaffer y. I^eer Mahomed, liG 1.0,124: 
A, I, R. 1933 Rang. 75. 

(4) Machanjuri Ahmed v. Oobiad Prabhu supra ; Bandeally Jaffer 
Peer Mahomed supra. 

f5) Krishna Ohandm a Jotindra Nath, 114 L 0. 415 : A. L fi 1929 Ua I 
159. 

(6) Wakiti Ram p. Parinp Siugli, 136 I. C. 104 ; A. I. R. 1032 Lah, 
173. 

. . V. Eayyaltt Ayyar, 122 I. 0. 341 : 63 Mad. 243 : 

A. t E. 1930 Mad. 356 (1). 

(8) Krishna Chandra v. .Totindra Nafcb, 114 I. 0. 415 : A. I. R. 1929 Oal. 
169 (2). 

(9) Bali Ram v. Sant Eam-G-anpat Eai, 142 1 0, 644 : A. I. E. Lah. 
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S. 78 (^*^5 The order of adjudication must have been aniiiilied at the time 

(2), the suit is brought an application foi the execution of a decree is 
made. 

(v) The suit or application must be m respect of a debt which was 
proved under this Act m the insolvency proceedings. 

An order of adjudication under the Act is necessary. ‘—An order 
of adjudication is necessary because without an order of adjudication 
there is no bar for any person to prosecuting his remedy m the ordinary 
course of law. It is only when bankruptcy ensues that there is an 
end to the operation of the statute of limitation, with reference to 
debtor and creditor, the debtors rights are established and the creditor*s 
rights are established in the bankruptcy and that the statute has no appli- 
cation at all to such a case or the principles by which it is governed 
(1)* Again, it is to be noted that the order of adjudication must have 
been passed under the Provincial Insolvency Act. Where the proceed- 
ings take place under the Presidency-towns Insolvency Act, the section has 
no application. 

Ui) In order that the sub-seciion may apply, it is necessary that 
the order of adjudication must have prevented the person from bring - 
mg his suit, etc., in the ordinary course. The reason is that unless 
the order of adjudication has that effect, the very basis of the provision 
is gone. The section has, therefore, no application where it is the 
creditors or decree-holders who are adjudicated insolvent and who 
after the order of annulment institute a suit or file an application for 
execution (2). The sub-section will not also apply in respect of causes 
of action or debts or choses in action which are not provable in insol- 
vency or which do not vest in the receiver on adjudicationf 

{in) The sub-section does not apply where the leave of the court 
is obtained under section 28 (2), the effect of which is to remove the 
bar created by the order of adjudication. It will not apply where the 
permission to execute a decree under section 28 (2), though okained, is 
one that is ineffectual and on which it was in the circumstances impossible 
to act (3). e 

Annnltiienl of adjudication. --The expression ‘annulment of adjudi- 
cation has not been defined in the Act. It has been held by the 
Nagpore High Court that the order of adjudication, which is sub- 
sequently annulled, must be a valid order. Where, therefore, an order 
of adjudication was passed by the lower court but it was set aside 
in appeal, it held that the period between the order of adjudication by 
the lower court and the order of setting it aside by the appellate court 
could not be excluded either under section 25 (2), or under section 78 ( 2 ), 
as there was no valid order of adjudication (4). In very similar circum- 


Cl) See the observations of Baeon^ C. J , in ffxpatie Lancaster Banking 
Coiporation, m re West 10 Ch. D. 776. 

C2) Eama PHlai Kasarautlm Hadar. 121 1. 1\ m t A. L B, 1929 Mad. 
t Chettlar t?. Periatambi Tevan, A. I. R 1931 Mad. 784^ : 136 

L U. dip*, 

(SI ilul Obanil v. Raj Dhar. m I. 0. 544 ; A. I. B. 1925 All. 735, facts 
peculiar. 

' » I Ml %m Vr Sup&aaaa, A, I. B. 1981 Nag. 109 : 121 1. 0. 5a 

I I. I I I 1 f , I 
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stanees the Lahore High Court applied the sub-section m a case (1) 
The Lahore view has been followed by the Calcutta High Court (2). 

The adjudication must have been annulled before the suit is 
brought or the execution application is made. Where the suit or appli- 
cation is brought or made during the pendency of the insolvency pro- 
ceedings but before the order of adjudication is annulled the section will 
have no application (3). In such cases where the creditor sues when 
the ordinary period of limitation is over but before the order of adjudi- 
cation is annulled^ the proper course is not to dismiss the suit but to 
permit him to withdraw it with liberty to sue again after annulment of 
adjudication (4). 

Provable bet not proved under this Act.— Section 49 only specifies 
a simple mode of proof of a debt but does not exclude any other mode 
of proof (5). A more strict view appears to have been taken by the 
Lahore High Court in the matter of mode of proof. It has held that 
m order to claim the benefit of the sub-section the creditor must show' 
that the insolvency judge either passed a formal order under section 
33 or that there were proceedings which, by necessary implicationt were 
tantamount to such an order (6). In the Lahore case the plaintiff 
had received more than one dividend from the insolvency court and he 
was even then not given the benefit of the sub-section. In other cases, 
including the Lahore High Court, the expression 'proved’ has been 
interpreted in a very wide and, it is submitted with respect, m a rather 
loose sense. Where a decree that the creditor sought to execute was 
obtained subsequent to the insolvent’s adjudication not only against the 
insolvent but also against the official receiver, who was impleaded as 
a party, the debt in respect of which the decree was obtained was held 
to be proved (7). Where the debt to the decree-holder was proved in the in- 
solvency proceedings according to the statement of the insolvent that a 
decree had been obtained against him, the debt was taken to have been 
proved within the proviso to section 78 (8). Where a creditor had done 
all that was necessary to prove his debt, it was assumed, in the 
absence of a decision by the receiver refusing to admit the debt, that 
the debt was proved within the meaning of the sub-section though the 
official receiver by inadvertence omitted to mention ihe debt in the schedule 
^9) For the purposes of the section a person shall ba considered to have 


fij Aiuar Singh n. Imperial Buik of India, Jullundiu’, 14 Lah. 426 : 146 
T n 6^6* A T R 108^ 068 

(2) Charu Chandra i\ Eamesh Chancier, A. L E. 1937 (JaL 158. 

(8) Rama Pillai i\ Kaaamiiilni ISTadar, 121 1. C. 485 : A. L B. 1929 Mad, 
715; Machanjuri Ahmed n. Crovind Prablm, 1141.0.227 : 51 Mad. 862 : 
A, I E. 1928 Mac! 977 ; Bmcleally Ja /ter a. Peer Mahomed, 146 L 0. 124 : 
A. I. E. 1938 Bang. 75. 

(4) Machanjuri Ahmed llohind Prabhu supra ; Bandealiy Jaffer n. 
Peer Mahomed s^pra. 

(5) Krishna Chandra ij, Jotindra Nath, 114 I. C. 415 : A. L It 1929 CaL 
169* 

(6) Walaiti Bam a, Partap Singh, 135 I. 0. 194 : A. L B. 1932 Lah, 
178. 

(7) Ramalinga Ayyar v. Bayyalu Ayyar, 122 I. 0. 841 : 53 Mad. 243 ; 
A* L B* 1980 Mad. 856 (1). 

(8) Krishna Chandra a Jotindra Nath, 114 I. 0* 415 : A. I. B. 1929 Cal, 
159 (2). 

(9) Bali Earn n. Sant Eam^Ganpat Bai^ 142 1* C, 644 : A. I. B, 1933 Lih. 
ICII4 


S. 78 
( 2 ). 
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MISCbLLANhULS. 


S. 78. proved liib debt, it lie has lodged hib ur her nro.it and iuifilled all 
the requirements of section 49 ; it is not necessarv fh-it the debt must 
hfmar” receueror satisf iclonlv established before 

Section 78 controls section 48, C. P. C. -In .nb-sert,on (2) the 
words the period of limitation prescribed for an\ suit or application for 
the execution of a decree are general and comprehensive, and refer to the 
period of limitation prescribed by any law for the time being m force 
Tne}' can coitrol or modify the period of time allowed not only in the 
statute of limitation but also in section 48, C. P. C (2l 

Saying of limitation under section 31, proviso.— Section 31, proviso 
provides that no protection order shall operate to prejudice the rights of 
any creditoyn the event of such order being revoked or the adjudication 
annulled Though it does not refer to the question of limitation it is inde- 
pendent of section 78 and in order to give effect to it the period during 
which the protection order has been in force should be excluded for a 
debt included m the protection order (3). 

28 (2'^fTtbf otherwise.— An application made under section 

28 (2/ to the insolvency court for leave to execute the decree is not an 

to ardcirisS^nd meaning of the explanation 

to article 182 and does not save limitation. The insolvency court which 

IS entuely a creature of the Provincial Insolvency Act, is a different court 
from the court which IS to execute the decree obtained independently of 

wm nTraShelw^^^^^^^^^ same 

raverunda7L£leT82^'^^^^ Limitation, therefore, will not be 

bay ,a unaar article 1 S 2 ^ 4 ). But where subsequent to the adiudication of 

inSe^nt to b? filed 

7 lu ° previous to this order made it 
clear that further steps were expected to be taken by the creditors and an 
application made by the sons of the insolvent for subSS of Jhem 

names in p ace of the insolvent who had died during the pro«Sn1s wI5 

dismissed. It was held that the proceedings could not hriid k 
terminated simply bec^ause the word "filed” occurred in the ^ordef aS thlt 
neither could the proceedings be said to be terminated because the applica- 
tion for substitution of names was rejected (5). appiica- 

or petition of insolvency 

or m the schedule attached to it and signed by him mav amount tn a 

sufficient acknowledgment of the judgment-debt or the debt within the 
meaning of S. 19. I. L. A. (6). Under S. 19, I. L. A., ?L acknowleig 


Rao, A. I. R. 19.84 


j W_-^hthara Lakshmi B.ii u. Baudu Borlo Rukma Ji 
Mad. 767. 

Od. 69 i ^34 T. 0. 878 : A. I. R 19.82 

rS nu f- A. I. R. 1930 All. 580 (2). 

67 Mad isf &£ of lia^^” A. I R. 1934 Mad. 392 : 

16) Rama Jodhia ®. Firm Sazari Lai Mathara Prasad, A. I. R. 19,35 Pat. 

n ® Marwari, 16 0, W. N. 346 ; A. E R M 

® ^ I 0. 670 : A. L R.’ 
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meat must be lu writing and signed by the debtor. A deposition of the S. 79. 
debtor which does not bear his signature, though signed by the clerk and 
the judge, does not save the debt from being barred (1). 

Section 78 (2) is not controlled by section 28 (7).— The order of 
adjudication in the section cannot be taken to mean the date of the presen- 
tation of the petition by applying the doctrine of relation back and the 
period between the date of presentation of petition and the order of adjudi- 
cation cannot be deducted under the sub-section (2). 

79. “(1) The High Court with the previous 

„ ^ , sanction of the Provincial G-overn- 

rules!^*^ ment, make rules for carrying into 

effect the provisions of this Act. 

(2) In particular and without prejudice to the gener- 
ality of the foregoing powers such rules may provide— 

(«) for the appointment and remuneration of 
receivers (other than Ofificial Receivers), 
the audit of the accounts of all receivers 
and the costs of such audit, 

(b) for meeting of creditors, 

(c) for the procedure to be followed where the 

debtor is a firm, 

(d) for the procedure to be followed in the 
case of estates *to be administered in a 
summary manner, and 

(e) for any matter which is to be or may be 

prescribed. 

(d) All rules made under this section shall be pub- 
lished in the local official Gazette, und shall, on such 
publication have effect as if enacted in this Act. 

History.— The present section was amended by the Government 
of India (Adaptation of Indian Laws) Order, 1937. Prior to this amend- 
ment the previous sanction, in the case of the High Court of Judicature at 
Fort William in Bengal, of the Governor- General in Council and, in the 
case of any other High Court, of the local Government was necessary. 

The publication of the rules framed by the Calcutta High Court were 
reijuired to be published in the Gazette of India The change has been 
made in consequence of the new Government of India Act, 1935, under 
which the Provincial Government have become independent of the control 
of the Central Government to a great extent. 

The corresponding section under Act III of 1907 was section 51, Its 
sab-sections (1) and (3 ) were exactly the same as those of the present 


(1) U. Po Yin t). U. Ba Chit, 12 Bang. 610. 

(2) (Repiguntla) Venkatararaavya e. Thallara Snbbarayndu, A. I. B, 
ISSS Mad. m. 
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section befoie the amendment of 1937 
ent and u ran as follows 


'^ub jioctio 1 f ■t) w I 'i ijttie 


differ 


In paiticuJar and without preiudice 


to the gfeneralitv of the 


, “ ana without m 

foregoing power, such rules may provid^ 

than Official Keceivers7°the°°ud^°of '’eceix-'ers (other 

costs of such audit ® ‘ i„d the 

(6) for meetings of creditors, and 

.« Js’ 'iLZ'SfZ ■“ ■» I- 

introdSmTcliuLTcl wL°/ I'he object of 

where the debtor IS a firm Procedure to be followed in rases 

towns Insolvency Act, Ill’of 1909 f])'° ^^2 (i) of the Presidency 

which adLTc^u“ rfeVto ft®e s^echofanfc?'°”t ® 

Section 6 was m the following terms ^ ^ gr4mmatical changes 

ih« ™d'„v£ ri '■■'"'"'•J -ni' .1 

clause shall be added vts., “and (e) for Lv ® f following 
be prescribed . ' naatter which is to be or may 

S. llt"?hTA*!'^orcouit^ conferred b, 

England, under S 132. B. A. oUgu tK^d Ch “1?" 
concurrence of the President of the Board Chancellor may, with the 

carrying into effect the objects of th«> ’“^ke rules for 

so made shall not extendThe jumSot^^^^ rut 

that all general rules so made shall be provided 

have effect as i/enpo!°^®k ^“'^hament, shall be 
103 to 136 also provide for similar Stte " "’® 

under the P. I. A , V of 19?n r,,L 7 here no new rules have been fram«4 
will hold good when they are not under the old Act III of 1907 

Since the case cited was ^decidPf?r* i ^‘‘^h the later Act M’ 

High Co„« „„d„ fc’jTot ™'“ ta" te" f™.d by th, uV.7; 

Slll)«Sj60|;|0|| • cl^USfi f/x) —— •Tf 4. 1 

are excluded only so far as theiV appointteE°^‘®®^ receivers 

In regard to the auditing of the aEounfT rt * remuneration goes 
other receivers. ® accounts, they are on the same footing as 

^^c^^SghcLrt^ttta&m^tuwEt hy the 

under that Act (3). Under the oressnf A i-^® adjudged insolvent as such 

fa! Beport. * -*-— 1 ™ 

M r V* Faml 9B I fl ona . i r -n 
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name of the firm. Apart from the rules, the addition of clause (c) in th« 
present section has been taken as an indication of the legislature's Inteo* 
tion for favouring the view that a firm can be adjudicated in the name 
of the firm (1). 

Sub-section (3); as if enacted in this Act. — The words * ‘shall 
have effect as if enacted by this Act’’ seem to be equivalent to the words 
'shall be of the same effect as if they were contained in this Act.” It 
does not, however, mean that the rules, after such publication as is pro- 
vided for, shall have the same force as the express provisions of the Act 
itself. If the rule is inconsistent with the provisions of the Act, it shall 
be ultra vires This is clear from the first sub-section which confines the 
rule*making power of the High Courts to the carrying into effect of the 
provisions of the Act only. 

80 . (1) The High Court, with the like sanction, 

may from time to time direct that, in 
Delegation of matters in respect of which juris- 

Ev.r. is «i™u to the Court by this 

Act, the Official Receiver shall, sub- 
ject to the directions of the Court, have all or any of 
the following powers, namely : — 

(a) to frame schedules and to admit or reject 
proof of creditors ; 

(b) to make interim orders in any case of urgency ; 
and 

(c) to hear and determine any unopposed or ex 

parte application. 

(2) Subject to the appeal to the Court provided for 
by section 68, anv order made or act done by the Cffioial 
Receiver in the exercise of the said powers shall be 
deemed the order or act of the Court.* 

History. — Under the Act III of 1907, and the Act V of 1920, 
before it was amended by Act XXXIX of 1926, the High Court had 
power to delegate the following powers, in addition to those mentioned 
m the section now, namely : — 

(*} to hear insolvency petitions, to examine the debtor and to make 
orders of adjudication ; 

(«■) to grant orders of discharge ; and 

(til ) to approve compositions or schemes of arrangement. 

These powers were mentioned in clauses («), (c) and (rf) of the Act 
HI of 1907 as well as the Act V of 1920. Clauses (a), (cj and (d) were 
repealed by section 7 of Act XXXIX of 1926. Section 7 of Act XX3QX 
of 1926 was again repealed by the schedule under section 2 of the Act XII 
of 1927. Again, section 3 of the Act of XVIII of 1928 repealed Act XII 


(1) Muhammad Umar o. OMcial Eeeeiver, Eawalpindi, 119 X. 0. 735 : 
A: I. 8. 1929 Lah. 447. See commentary under section 10, where the matter 
has been considered at length. 
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DEtEGATION OF POWtKS TO OFF 


KSCEIVEPF, 


® *“■ w! IT and M St.?' „t S?li to^rbS i1“ ““ 

ineudationsofthe cLntisbce 'comm?tTee'^^bt recom- 

t«ms: "We feel bound ?r,inre ”t. „ • (dUo"'«i 

iikely to become trustee ot the debtor’s ^ is 

.».cie. snob „e„,s ae «re‘SS'„”d^„Stt; ”f (e|"'15 ' TV” 

oO. In his capacity as receiver Ha . 4. ^ or {<f) of seciion 

and should not be allowed to preside over the debtor 

less does it seem proper, m a contesled n.!! « , ^ t ^ 

acts of insolvency” (1). The annmoitr ?» t:hat he should decide as to 

Committee existed for reasons which are Civil Justice 

Now it has been removed paragraph. 

the property^ onhe*tosolSSi *the pass?^ Insolvency Act, 

vests in the official assignee Under^tht Ir adjudication 

Official Receiver or the trnsL i„ h! i ’* ’®s‘® in the 

by the creditors. These persons arr£Sl?c;np >s ®PPointed 

insolvent s property and represent his ’estS^ 

these officials, there is seneXln^iT from 

exercises some of the powers of the cnnrf T* * Registrar), who 
P-t.I.A.,thattheCh,efJusTice or^ >." P«^ovided by S. 6, 

to time direct that, in any matters in resScF^.? u- 
to the court by that Act, an officer of .jurisdiction is given 

behalf shall have all or ^nvof the onwe^ Wted by him in this 

that any order made or acf done sLlI f >n that section ; and 

the court. The powers wWcS ca^ be sn'Tf "! 

namely :— delegated are the following, 

orderi of aSStTon“hLS‘1&)^^^ ""ake 

sss r/„,t “1 S.S"S” t 

determine any unoppose'd or ex-j>arte application Sd "fsr to ^ 

person summoned by the court rader sSion 36. ^ * ®*®'nine any 

S. 6, P-t. I. A., is based on S, 99 R A !8Ra »,u- u 

ponded to S. 102, B. A. of 1914 Tt,»’ w ‘ v'l corres- 

also provide for the exercise of si'miior ®®''bons referred to 

Registrar in bankruptcT of t^e S 1 

County Courts. The offices who exfrde? Registrars of 

the English and the Presidencv*townct iT powers under 

to do with the administration of thA i have nothing 

in which the trusre If Stull 

under the Presidency- towns InsXeLv assignee 

PfoviJicial Insolvency Act, have to do ^fTnri*’ a receiver under the 
Act. I9d7, the legislture annearf n Lf Insolvency 

Registraf apd the official ass£e undw tfafpl^f Innetions of the 
Act in the hands of one offiS ?hf Insolvency 

,||fgeaesis.^Qf a 5^ T f A 1907 

tk. cwi'totie. CoS»”‘£™1.3’'„7”?f -i 

'I II t f M S ' ■'■■■■ ^ 
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It also created diiBculty in the interpretation of Ss. 22 and 46, P. I. A., Ss. 81 
1907 (corresponding to sections 6S and 75 of the precent Act (l). 82, ’ 

81. Any Local Government mr.y, by notification 
in the local offlobi Gazette, declare 
Power of Local thac any of ciie pi’o v'isioHS of this Act 
specified in doheduie II, shall not apply 
to certain Courts. ^ iiisolyenc)^ proceedings la any Ooiirfe 
or Courts having jurisdiction under 
this Act in any part of the territories administered by 
such Local Government. 

History. — It corresponds to section 54 of the Act III of 1907. 

Under section 54 the previous sanction of the Governor-General in- 
Council was necessary for the exeicise of powers l^y the Local Government. 

This IS not necessary under the present Act, because of the amendment 
made in 1920 by schedule i under section 2 of the Devolution Act, 

No. 38 of 19 iO, which deleted the woras ‘‘with the previous sanction 
of the Governor-General in Coiincir’ from the section. The provisions 
were also stated in the section itself, but they have now been placed in 
schedule 2. 

Object of the section. — “It is very difficult to frame any one 
satisfactory law which is equally suited to different parts of the country. 

A law adopted for the towns is too complicated for the country districts 
and a law suited for the country districts is altogether insufficient for the 
great centres of trade. This is no new difficulty. The Select Committee 
has given careful consideration ,to this question They feel that legal 
reform cannot be postponed until the requirements of the whole country 
become uniform and they feel that trading centres cannot be ielt without 
an adequate system ot insolvency merely because other parts of the 
country are less developed. On the other hand, they feel that it is 
desirable to avoid forcing on backward districts a law which is too 
complicated for their requirements. In the result they suggest that a 
power should be inserted, corresponding to section 1 of the Transfer of 
Property Act, 188 ^ to enable Local Governments*to exempt any specified 
districts within their territories from the operation of certain sections of 
the Act** (2)* 

Scopet-^Io the absence of any notification by the Local Government 
under the section, section 1 of the Act will have its full operation, by extend* 
ing the Act to the whole of British India except the Scheduled Districts. 

82. Nothing in this Act shall— 

Savings. 

(а) affect the Presidency-towns Insolvency Act, 

1909, or 

(б) apply to oases to which Chapter IV of the 

Dekkhan Agrioultarisbs’ Relief Act, 1879, is 
applicable. 


(1) So 0 in this conn ociiou 1’. V. Allapiohai tt. Kuppai Koliat Eowther, 
X. T. R. 1918 Mad. 964 iind also commentwy under sections 68 and 78. 

(2) Proceedings oi the Viceregal Council to the Act III ol 1907. 
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S. 83* History,'— S, 55, P, L A., 1907, was as lollows . -- 

‘^Nothing m this Act shall {a} aifect the Indian Insolvency Act, 1848, 
or section 8 of the Lower Barnia Courts \ct, 1900, or (5) apply to cases 
to which chapter IV oi the Dekkhan \griciiHunsts’ Relief Act, 1879, i« 
applicable A 


By the schednle under section 3 of tae Repealing and \niC!i(l!ng Act, 
VIII of 1930, the words and figures ^'section 8 of the Lower Burma 
Court’s Act, 1900” which occurred in clause (a\ between the figure ‘*1909*’ 
and the word “or” have been omitted This was found necessary on 
account of the repeal of the whole of the Lower Burma Courts Act, VI of 
1900, by the Repealing and Amending Act, XI of 1973, The Indian In* 
solvency Act, was substituted by the Presidency-lowiK Insolvency 
Act, 1909, before 1920 and the necessary change was made in the section, 
when the Act V of 1920 was originally passed. 

Clause {hu — “Under the Bill as mtrodiiced, agriculturists were put m 
a special position in regard to msolvency. They were allowed to institute 
insolvency proceedings if their debts amounted to the small sum of fifty 
rupees. Other debtors can only institute insolvency proceedings if their 
debts amount to rupees five bundled The provision was originally taken 
by the Select Committee on the Code of Civil Procedure Bill from the 
Dekkhan Agriculturists’ Relief Act. This provision has been a good deal 
criticised and the Select Committee are of opinion that there is no sufficient 
reason for giving special treatment to agriculturists. If special treatment 
is to be given to them as a part of the general treatment of agricultural 
indebtedness, it should be struck out of the Bill, but in lieu of it, provisions 
have been inserted to preserve any special enactments in regard to 
agriculturists which are now in force, and m particular, to expressly preserve 
the operation of the insolvency sections of the Dekkhan Agriculturists’ 
Relief Act (XVH of 1879) (1)A 


83 . (2) Where in any enactment or instrument in 
P , force at the date of the oommence- 

epea s, n^eut of this Act, reference is made 

to Chapter XX (of Insolvent Judgment-debtors) 
of the Code of Civil Procedure, 1877, or of the 
Code of Civil Prooedare, 1882. or to any section of 
either of those Chapters, such reference shall, so far as 
may be practicable, be construed as applying to this 
Act or to the corresponding section thereof. 

History.—^Sub*section (1) of section 83 of the Act V of 1920 ran 
as follows 

‘1. The enactments mentioned in Schedule HI are hereby repealed 
to the extent specified in the fourth colunan thereof.” 

This 8«b»sectiQn was repealed by the schedule under section 2 of 
the Repealing Act, XIl of 1927. Again, by the Schedule H under section 
3 of Act XVIII of 1928 the said Act XII of 1927 was repealed. The 
rsfettlt is that 8ub"section {!) was not revived and sub section (2) was not 
PMBiumbered. 

I 

i 
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Agra Tenancy Art unaffrcl^ by Iba Act. ^ 

the Agra Tenancy Acl, section 56 of the 

applicable to proceedings J . vy J C P C. IS82, was 

Provincial Insolvency ract of 190/, ^napter ^ rh-inter XX shoald be 
repealed and it was enacted r | ‘^cv Act of 1907. 

construed as applying to the J does not apply to pro- 

Hence Provincial Inso yency Act of ^0 • 

ceedings under Agra lenancy , arrears of rent against a 

P. I. A . 1907. does not bar a suit o arre^at. ot 

tenant of occupancy holding although t ■ ^actly the 

bankrupt (1). Section 56, sub-section 2) P. I- A . i JU/ was, 
same terras as the present sub -section Uh 

Schedules I, II and III are to be taken from the bare Act or any 
text book. 


(0 KaikaBas r. Uuijn bingli. 02 1. 0.ft97 : 43 All. -dO . .A. 
Ml 13, Full ]!en('li,oifn-uhng34 All. Ui. 


I. E. 1921 


83. 



SCHEDULE I 
rs e iccHofi 75 (2) J 


l)ect<tton^ and f)om xt.>h-ich an d /;e<. ^ the High 

Couit undei section 75^2) 

Section. Nature of decision or order 

A Decision ol questions of title, priority, clr, arising in 
insolvency. 

25. Order dismissing a petition. 

26. Order awarding compensation. 

27. Order of adjudication. 

33 Orders regarding entries m the schedule, 

35, Order annulling adjudication. 

37. Order declaring the conditions on which the debtor’s property 
shall re\ ert to him on annulment of adjudication 

41. Order on application for discharge. 

50. Order disallowing or reducing entries m the schedule 
53. Order annulling a voluntary transfer, 

54 Decision that a transfer of property is a preference in favour of 
a creditor. 

SCHEDULE II. 

{See section 81 ,) 

PiQvmons of tli’Act Tp^hccitton of which nwy be baited by 
Local Governments. 

Provisions of the Subject. 

Act. 


Section. 

26. Award of compensation. 

28, sub-sec- Reputed property of an insolvent, 
tion (3) 

34. Debts provable under the Act. 


38 . 

39 . 

40 . 


I Compositions and schemes of arrangement. 


42, sub-sec- Obligation to refuse absolute discharge, 
tiohs (1) 
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' 3 

i* Method of proof of debts 
48. i 

49 j 

50. 

51 1 

\i -Effect of msoWency on antecedent transactions 

54 ! 

1 

)V [except Priority of debts 
clause {«) 
of sub- 
section 
(l) and 
sub-sec- 
tion (4)J, 


62. 'I 

|- Dividends 

64. 

65 . , . 

66. Management by and allowance to insolvent. 

72, Penalty for obtaining of credit by undischarge 

insolvent. 

[SCHEDVLE 111] [Emctmenh npeakd ] Repealed 63 ? the 
Repealing Act, 1921 [12 of 1927). 



the provijjcial insolvency rules 

ALLAH4BAD HIGH COURT, 


Htilc-s f med uiiday 


"Hon 79 of the F,!s*v? 
Vofl9>0 


’n‘)Olv»-‘ncy Act, 


Pt<bhsh2d lit ihi Allahabad G 


the lind Apul 1922. 


i^ll, Rules (Cm!) of 

oftheProvinciallnsolveucy Ac!. xs required hv .ect.oa 79 

Pof the rules in Chapter YIX substitute the foUo>vrng rules :~ 

Insolvency 

with such variations as circumstancrc'^o Volume If, Appendices) 

matters to which they severally relate ^ shall be u-'ed for the 

Insolvency ?eritionMFS^No!’S Register of 

msmg insolvency jurisdiction and shall all Courts exer- 

register and all subsequent pro^edinil ’’““ber in that 

same number. ^ Proceedings m the same matter shall bear the 

™endemd‘“®'’T'f 

legal representative on their behalf at debts, or any 

rules as other Court records. to the same 




by the Act to be made in an official Ga°°ft°° ™®tler is required 

framed under the Act to be made m required by the^rulS 

referring to and giving the date of anrh t ^ rnemorandum 

the record and noted in the orkr she”? shall be filed with 

under section*^T9 ( 2 ) shaU^m ^^® hearing of a netif 

Official Gazstte as required by the"*\c't h** Publication thereof m tlw loc»° 
paper or newspapers Is the Court may direct “ such neS- 

each creditOTtotheSr«s^’vin*Tn'"th^^ by registered letter to 

proposal for composition or schemes of airan^iV^ consideration of a 
. 6. Notice of an order of .4 ““der section 38 (1). 

required by the 'Vet to bs pubhLfid^m'^lh®^?® section 30 which is 

be published in such locaTnewl ' J ® Gazette shall also 

think fit. When the debtor , sT Govern f’^Wers as the Court ma? 

to .otic „ 
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8. The notice to be issued by the Receiver under section 64 before 
the declaration of a final dividend to the persons waose claims to be 
creditors have been notified, but not proved, shall be sent through the post 
by registered letter. 

9. Notices of the date of hearing of applications for di^^charge under 
section 41 {U shall be published in the local Official Gazette and m such 
local newspapers as the Judge may direct and copies shall be sent by 
registeied post to all creditors whether they have proved or not. 

10. A certificate of an officer of the Court or of the Official Receiver 
or an affidavit by a Receiver that any of the notices referred to m the 
preceding rules has been duly po^^led accompanied by the post office 
receipt, shall be sufficient evidence of such notice having been duly sent to 
the person to whom the same was addressed. 

11. In addition to the prescribed methods of publication any notice 
may be published otherwise m such manner as the Court may direct, for 
instance by affixing copies in the court-house or by beat of drum in the 
Village in which the insolvent resides. 

Receivers. 

12. Every appointment of a Receiver shall be by order in writing 
signed by the Court. Copies of this order sealed with the seal of the Court 
shall be served on the debtor, and forwarded to the person appointed. 

13. (a) A Court when fixing the remuneration of a Receiver shall 
as a rule direct it to be in the nature of a corainissioii or percentage of 
which one part shall be payable on the amount realized, after deducting 
any sums paid to secured creditors out of the proceeds of their securities, 
and the other part on the amount distributed in dividends. 

ih) When a Receiver realizes the security of a secured creditor the 
Court may direct additional remuneration to be paid to him with reference 
to the amount of work done by him and the benefit resulting thereform to 
the creditors. 

14. The Receiver shall keep a cash book and such books and other 
papers as to give a correct view of his administration of the estate, and 
shall submit his accounts in such forms as the Coui^ ma\ direct. Such 
accounts shall be audited by such person or persons as the Court may 
direct. The costs of the audit shall be fixed by t le Court and shall be 
paid out of the estate. 

15. The Receiver shall ordinarily deposit the money realized by him 
in the Government Treasury or whenever for any particular reason any 
money in any case is placed in a bapk approved by the Court in fixed 
deposit beating interest, the amount of interest shall be credited to the 

estate. 

16. The Receiver shall submit to the Court each quarter not later 
than the lOtb day of the month next succeeding the quarter to which 
it relates, an account showing all the receipts and disbursements in the 
case or cases in which he is Receiver. 

17. Whenever there are no funds in the estate and the Receiver 
receives financial help from any creditor he should show in the accounts 
of the estate the amount so received. 

18. Any creditor who has proved his debt may apply to the^ Court 
for a copy of the Receiver’s accounts (or any part thereof) relating ta 
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the estate, as shown by the cash Knnl- , , 

to such copy on payment oh the charges Jaid doini 

Court regarding the grant of copies No court-ferwil? h® 
such copies, court-tee will be required for 

19. In any case m which a meetine: of crediinro ,£• « 
any case in which the debtor proposes f comooitTon n 
section 38, the Receiver shall give at least 14 dav^:’ scheme under 
and to every creditor of the time and place apDOinLd 
Such notices shall be served by registere^post 

Proof of debts- 

20. A creditors’ proof may be in form No 143 m \ , 

such variation as circumstances may require. Appendix with 

21. In any case in which it shall armear frnm fi,.. j u., - 

ment that there are numerous claims for k debtor s state- 

employed by the debtor, it shall be ^ workmen and others 

is made either by the d;b or or ail such claims 

=r=d,.»s. S.cb’proo, sho“d^"l 

Procedure where the debtor is a firm 

firm s name, the partuer signing fo. f h. fi debtors m the 

aignature, e,g„ "Erin & Cm, bf James <>™ 

firm. ^ James Green, a partner in the said 

shall be deeted°ote%"r“reed°or^^^ rl!'"””' k“"“» 

isservedattheprincparplacTo, bL,f. ' r » '• 

diction of the Court upon mrtners° nl ^ 

time of service the control or manavB Jp person having at the 

there. management of the partnership business 

nature of the caL will aTm°t *^applym shall, so far as the 

on business within the junsdicdon in person carrying 

own. • jorisdiction in a name or style other than his 

shall contain the names in 'f^l°o^f^the^fnd Petition the same 

petition is signed in the firm’s name the r, partners, and if such 

an affidavit made by the partner whl ^ accompanied by 

the partners concur m the filing of the same t^at all 

were an adjudication*order made ^alLTeach operate as if it 

date of the order is a 

their a schedule of 

separate afl&irs. " debtor shall submit a schedule of his 

severafy\2p/°ioLSftfons separate creditors may ! 

circomstarceswiU allow, u ^ ' 

approved in the pre8crib;d manSr cyedJtofi may L 

proposakof some or one of the Moposale or 

tors may not be accepted, to thei|' cred}- 

' . . M' 'ir . < s i * ... 
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29. Where proposal for compositions or schemes are made by a 
firm, and by the partners therein individually, the proposal made to 
the joint creditors shall be considered and voted upon by them apart 
from every set of separate creditors ; and the proposal made to each 
separate set of creditors shall be considered and voted upon by such 
separate set of creditors apart from all other cieditors Such proposal 
may vary in character and amount. Where a composition or scheme 
IS approved the adjudication order shall be annulled only so far as it 
relates to the estate* the creditors of which have confirmed the composition 
or scheme. 

30. If any two or moie of the members of a partnership constitute 
a separate and independent firm, the creditors of such last-mentioned 
firm shall be deemed to be a separate set of creditors, and to be on the 
same footing as the separate creditors of any individual member of 
the firm. Any when any surplus shall arise upon the administration of 
the assets of such separate or independent firm, the same shall be carried 
over to the separate estates of the partners in such separate and 
independent firm according to their respective rights therein. 

Applications and notices. 

31. (a) Every application to the Court either by the Receiver or 
by any creditor, or by any person either claiming to be entitled to any 
alleged assets of the debtor, or complaining of any act of the Receiver, 
and in particular, and without prejudice lo the generality of this rule, 
for an order deciding any questions under sections 4, 51 , 52, 53, 54 and 
55 or any one of them, shall (unless otherwise provided by these rules, 
or unless the Court shall in any particular case otherwise direct) be 
made by application in writing and shall be supported by an affidavit by 
the applicant. 

(b) Every such application shall st^te m substance the xiature of the 
order or relief, applied for, the section of the Act under which such 
application is made, the grounds upon which such order or relief is claimed, 
and the sections of any other Act relied upon. 

(c) Every such application shall also state whether the applicant 
desires or intends to call witne'=^ses at the hearing, in support thereof and 
shall specify with precise identification the documents upon which the 
applicant intends to rely. 

(d) Where such application is made by an applicant other than the 
Receiver, a copy of such application, and a copy of the affidavit in 
support thereof shall be served upon the Receiver, together with copies 
of the documents upon which the appl cant intends to tely as mentioned 
ill sub-section m) hereof, unless the number or volume of such document 
is exceptionally great in which case notice of the fact shall be given to 
the Receiver, and an opportunity shall be afforded to the Receiver of 
examining the originals seven clear days at least before the hearing. 

( 0 ) Where such application is made by the Receiver^ the affidavit 
in support thereof shall identify any statement of the debtor made to 
the Receiver, which is either on the file or in the Receiver's possession 
and on which the Receiver intends to rely. 

ifi Anv party to the application shall be entitled la inspect the 
origiioal of any document which has bean either filed, or mentioned in 
the affidavit made in support of such application, or of which copy 
has been exhibited to such affidavit. , 
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(g) A copy of every application mentioned in sub-section («) hereof 
and of the affidavit in support of such application shall be served unon 
Receiver whether or not any relief or order is expressly claimed against 

Sale of immovable property of insolvent. 

32, If no Receiver is appointed and the Court, in exercise of its 
powers under section 58 of the Act. sells any immovable property of 
the insolvent the deed of sale of the said property shall be prepared bv 
the purchaser ^ his own cost and shall be signed by the presiding officer 
of the Court. The cost of registration fif any] will also be borne by the 
pnrcnaser. 

Dividends. 

amotmt of the dividend may at the request and risk of the 
creditor be transmitted to him by post. 

Summary Administration. 

34. When an estate is ordered to be administered in a summary 

tbe provisions of the Act and Rules 
SmelJ”- direction of the Court, be modified as follows, 

Gazette oJtTocSpap^r.^” proceeding in the Official 

“summary^ase^’*^**^**^° subsequent proceedings shall be endorsed 

ba in AppS5L°' 

not he debtor as to his affairs but shall 

entitled to bt A creditors, but the creditors shall be 

entitled to be heard and to cross-examine the debtor. 

the Court^mav^ ‘ f- not be necessary and 

Costs. 

of an^ ordit“oFX!f-'°!- including the making 

ing the Sme ^ j prosecut- 

iofts of adjudication has been made, the 

Sate. ^ ^ petitioning creditor shall be taxed and be payable out of the 

to annroU incurred by a debtor of, or incidental to, an application 

if tha f* ♦ c or scheme, shall be allowed out of the estate, i 

If the Court refused to approve the composition or scheme. 

an order of adjudication is made oa a debtor’^ hWion, 

PublicationlS^thft n« .*^®**^® debtor ia unable to pay 
of Gazette, of thh notjce required 30 

Court shall direct that Shck cost be met sale 

a s of tho ptepefty of the insolwalii tf siftotesolvant hasl ^^&i»rty, 

wM.TOirwswiiJi 



BOMBAY HIGH COURT. 

No. 5730.— By virtue of the provisions of section 79 of the Pro- 
vincial Insolvency Act (V of 1920), and of all other powers thereunto 
enabling, the High Court of Judicature at Bombay, has, with the previous 
sanction of His Excellency the Governor in Council, and in supersession 
of the Bombay Provincial Insolvency Rules, 1909, made the following 
rules for carrying into effect the provisions of the said Act : 

L— The rules may be called “The Bombay Provincial Insolvency 
Rules, 1924”, and shall apply to all proceedings under the Provincial 
Insolvency Act, 1920, in any Court subordinate to the High Court of 
Judicature at Bombay. The shall come into force on the 1st day of 
December, 1924, and shall apply to all proceedings thereafter instituted 
and, as far as may be, to all proceedings then pending. 

II. — The forms mentioned in these rules are the forms in the 
Appendix hereto and shall be used with such variations as circumstances 
may require. 

III. — (1) In these rules unless there is anything repugnant in the 
subject or context — 

“the Act” means the Provincial Insolvency Act, V of 1920 ; 

“the Court’’ includes a receiver when exercising the powers of the 
Court in accordance with section 80 of the Act ; 

“receiver” means a receiver appointed by the Court under section 56 
(1) of the Act, and (except where the context otherwise requires) includes 
an Official Receiver ; 

'‘^interim receiver” means receiver appointed by the Court under 
section 20 of the Act ; 

“proved debt’’ means the claim of a creditor so far as it has been 
admitted by the Court. 

(2) Save as otherwise provided, all words and’ expressions used in 
these rules shall have the same meaning as those assigned to them in 
the Act. 

Petitions. 

IV. — (l) Every insolvency petition «hall be entered in the Register 
of Insolvency petitions to be maintained in Form No. 7 in all Courts 
exercising insolvency jurisdiction and shall be given a serial number in 
that register and all subsequent proceedings in the same matter shall bear 
the same number. 

(2) Every petition, application, affidavit or order in any proceeding 
under the Act or under these rules shall be headed by a cause-title in 
Form No. 1. 

V. — fl) When an Insolvency petition presented by a creditor is 
admitted, the creditor shall, within seven days thereafter, furnish a copy 
of the petition for service on the debtor or, if there are tnore debtors 
than one, as many copies as there are debtors, and the chief ministerial 
officer of the Court shall sign the copy or copies if on examination .he finds 
fhem to be correct. 
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k2) Tna copy shall bs served together with the notice of the order 
Sxiiig the dare for hearing the petition on the debtor or upon the person 
upo^ whom '"06 Court orders notice to be served Snch notice may, In 
the discretion of lue Coutt require ttie debtor io liie a schedule containing 
all the particuUrs mentioiad m section 13 id) and (e) within such time 
not being less than ten days from date of service of uoiice as the Court 
shall determine. 

VL —A debtor’s petition shall be in Form No. 2 and a creditor’s 
petition sliall be m Form No, 3. 

VII. — If a debtor against whom an msolvency petition has been 
admitted dies before the hearing of the pelitioi, the Court may Older 
that the notice of the order fixing the dale for hearing the petition shall 
be served on his legal representative or on such other person as the Court 
may think fit in a manner provded for the service of summons* 

Proof of Debts. 

VIIL — (1) Unless otherwise ordered, all clamis shall be proved b} 
affidavit in Form No 7 in the manner provided m section 49 of the Act, 
provided that before admitting any claim the Court may call for further 
evidence. 

f2> The affidavit maybe made by the creditor or bs" some person 
autbori<^ed by him, provided that if the deponent is not the creditor* the 
affidavit shall state the deponent’s authority and means of knowledge. 

(3) As soon as may be after proof of any debt is tendered the Court 
shall* by order in writing, admit the creditor’s claim in whole or in part 
or reject it, provided that when a claim is rejected iii whole or in part the 
order shall state briefly the reasons for the rejection. 

(4) A copy of every order rejecting a claim, or admitting it in part 
only, shall be sent by the Court by registered post to the person making 
the claim within seven days from the date of the order. 

IX —In any case in which it shall appear from the debtor s state- 
ment that there are numerous claims for wages by workmen and others 
employed by the debtor, it shall be sufficient if one proof for all such 
claims is m de either by the debtor, or by some other person on behalf of 
all such creditors. Such proof should be in Form No. 8. 

Schedule of Creditors. 

X.' — As soon as the schedule of creditors has been framed, a copy 
thereof sh fll, if a receiver has been appointed, by supplied to him, and 
all subsequent entries and alterations made therein shall be communicated 
to the receiver, except in cases where the Official Receiver himself frames 

such, schedule under section 80. 

Scheme. 

XL— (1) If a debtor submits a proposal under section 38(1} of the 
Act, the Court shall fix a date for the consideration of the proposal, and 
notice thereof together with a copy of the terms of the proposal shall be 
sent to every creditor who has proved. 

meeting for the consideration of the proposal the debtor 
shall be entitled to address the Coutt in person or by pleader in snppOrt of 
the paopo^, and every creditor who haS piwed shat'be fehtltl«3 ili MersoB, 
<jy 1^ |>leadet » oaestion the debtor -to ^ ^ 
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Receivers, 

XIL— (l) Every receiver oi mtenm\eceiver other than the Official 
Receiver shall be required to give such security as the Court thinks fit ; 
provided that a Nazir, or Deputy Nazir, or other Government Officer 
who is appointed a receiver or inteiim receiver ix-officio^ and who has 
already under the Public Accountants Default Act, XII of 1850, or other- 
wise, given security, that is still valid, for the due account of all moneys 
which shall come into his possession or coniroi by reason of his office shall 
not be required to give such security unless, owing to the extent of the 
assets lilcely to be realised, or for other special reasons, the Court thinks 
it desirable to do so. 

(2) The Court shall not lequire an Official Receiver to give security 
in each case in which he acts under section 57 (2j ; but he shall, previous 
to his admission, or within such further time as the Court may allow, 
give general security by entering into a recognizance with one or more 
sufficient sureties in Form No, 16 or by depositing Govenimeot Secmities, 
m such time as the High Court mas fix in this behalf. 

(3) Where a petition is referred to an Official Receiver for disposal 
m exercise of his powers under section 80, the Court ordinarily shall, 
when the debtor is the petitioner, and may, when a creditor is the 
petitioner, at the same time appoint him an interim receiver under 
section 20, and confer on him all the powers conferable on a receiver 
under Order XL, rule (l) (r/) of the Civil Procedure Code. Such Official 
Receiver, upon making an order of adjudication, shall at once apply to 
the Court for an order appointing him Receiver for the property of the 
insolvent under sections 56 and 57. The Official Receiver should at the 
same time submit a draft order in Form No. 6, with the neceseary modi- 
fications, for signature and sealing* 

XIII. — (i) The Court may remove or discharge any receiver other 
than an Official Receiver, and any receiver or interim receiver so removed 
or discharged, or any Official Receiver suspended or dismissed by the 
Local Government, shall unless the Court otherwise orders, deliver up any 
assets pf the debtor in his hands and books, accounts or other documents 
relating to the debtor*s property vhich are in his possession or under his 
control to such person as the Court may direct, 

(2) If an order of adjudication is annulled, the receiver (if any) shall, 
unless the Court otherwise orders, deliver up any assets of the debtor in 
his hands and any books, accounts or other documents relating to the 
debtor*s property which are in his possession or under his control to the 
debtor or to such other person as the Court may direct. 

XIV. — Every receiver or mterim receiver shall be deemed for the 
purpose of the Act and of these rules to be an officer of the Court. 

XV. ' — (1) Every application to the Court made by a receiver or an 
inUfim receiver shall be in writing* 

(2) The Court may order that notice of any application by the 
receiver and of the date fixed for the hearing of the application shall be 
sent by registered post to all creditors who have proved. 

XVL~(I) The remuneration of receivers other tfaan^ Official ^Re- 
ceivers shall be in such proportion to the amount of the dividends distri- 
buted as the Court may direct, provided that it does not exceed^ five per 
of pf the dividends, 
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(2) When a Receiver realizes the security of a secured creditor, the 
Court may direct additional remuneration to be oaid to him with reference 
to the amount of work which he has done and the I'tmefii resulting to the 
creditors 

{33 If a receiver other than the OfiSciai Receiver has been appointed 
in an msolvencj in which the Court makes an order approving a proposal 
under section 39 of the Act, the remuneration to be paid to the Receiver 
shall be fixed by the Court, and the order approving the proposal shall 
make provision for the payment of the remuneration and shall he subject 
to the payment thereof. 

XyiL— The Receiver in making his report shall slate whether in 
his opinion any of the facts mentioned in section 43, sub-clause (l), 
of the Act exists, and if the debtor makes a proposal under section 38 (l) 
of the Act, the Receix^er shall state in his report whether in his opinion 
the proposal is reasonable and is likely to benefit the gene'^al body of 
creditors and shall state the reasons for his opinion. 


XVIII —If the Court directs, the debtor shall furnish the Receiver 
or, if a Receiver has not been appointed, the Court, with a trading 
account, and an account showing all moneys and securities paid, disposed 
° or fb® debtor or on his account 

and his income and the source thereof for such period as the Receiver 
or, if a receiver has not been appointed, the Court may direct ; provided 
that the Receiver shall not, without the previous saction of the Court 
direct the debtor to furnish accounts for more than two years before the 
date of the presentation of the insolvency petition. 


XIX.-(1) The Receiver shall keep a cash book and such books 
and other papers as are necessary to give a correct view of his adminis- 
tration of the estate, and shall submit his accounts at such times and in 
such forms as the Court may direct. Such accounts shall be audited bv 

The costs of the audit 

shall be fixed by the Court and shall be paid out of the estate. 

or the debtor, shall be 
entitled to obtain a copy of the Receiver s accounts (or any part thereof! 
relating to the estate on. payment of the legal fees therefor. 

deposit all valuable securities for safe 
Court in the Impiial 

Bank of India, and whenever a sum exceeding Rs. 500 shall stand to 

Conr?l‘^rf°^ I^®oeiver shall give notice thereof to the 

Court and, unless It shall appear that a dividend is about to be imme- 

diate^ declared, he shall obtain the Court's order to invest the same 

Government of India or in Post Office Cash 


j^iviaenas* 


Receiver 


reqtn' 


XXL-- No dividend shall be distributed bv a 
previous sanction of the Court, 

XXn,— The amount of the dividend may, at the 
of the creditor, be transmitted to him by post.^ ” 

, Discharge. 

I S?aftir ttrShSrof“rSrT^^^ 
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Receiver has submitted his report. The Receiver, if he is m a positioo 
to m-'-ike it and has already done so, shall fite his report in Court not less 
than fourteen days before the date fi:s:ed for the hearing of the 
application 

(2) Every creditor who has proved shall be entitled in person or by 
Pleader to appear at the hearing and oppose the discharge : provided 
that he has served upon the insolvent and upon the Receiver (if any) 
not less than 7 days before the date fixed for the hearing, a notice stating 
the ground of his opposition to the discharge 

(3) A creditor who has not served the prescribed notices shall not, 
unless the Court otherwise directs, be permitted to oppose the discharge 
of the debtor : and a creditor who has served the prescribed notices, shall 
not be permitted, unless the Court otherwise directs, to oppose the dis- 
charge on any ground not specified in the notice, 

(4) At the hearing of the application the Court may hear any 
evidence which may be tendered by a creditor who has served the 
prescribed notices, or, by the Receiver, and also any evidence which 
may be tendered on behalf of the debtor and shall examine the debtor, 
if necessary, for the purpose of explaining any evidence tendered and 
may hear the Receiver, the debtor, in person or by Pleader, and any 
creditor, in person or by Pleader, who has served the prescribed 
notice. 

(5) Any case in which the debtor fails to apply for his discharge 
within the period allowed by the Court under section 27 shall be brought 
up for order under section 43. If the Court has omitted to specify a 
period under section 27 ( I) and the debtor has not already applied for 
discharge, the Court upon receipt of the Receiver’s report shall fix a 
period within which the debtor shall apply for an order of discharge, 
Notice of such period shall be given to the Receiver and the debtor, and 
if on its expiry, the debtor has not applied accordingly, the case shall be 
brought up for orders under section 43. 

Notices. 

XXIV. — (i) The notices to be given under sections 30 and 37 (2) 
of the Act shall be published in the Bombay Government Gazette, in 
English, and, if the Court so directs, in any suitable English or Vernacu- 
lar newspaper and copies of the notices in English and in the language of 
the Court shall be affixed to the notice-board of the Court. 

(2) The notice to be given under sections 19 (2), 38 (!) and 41 (1) 
of the Act shall be published in any suitable English or Vernacular 
newspaper, and if the Court so directs, In the Bombay Government 
Gazette, and copies of the notices in English and in the language of the 
Court shall be fixed to the notice-board of the Court. 

(3) Notice of the date fixed for the hearing of an insolvency petition 
under section 19 (l) of the Act shall be sent by the Court by registered 
post, if the petition is by the debtor, to all the creditors mentioned in the 
petition, and if the petition is by a creditor, to the debtor, not less than 
14 day$ before the said date. 

^ (4) Notice of the data fixed for the consideration of a pioposai 
under section 38 (1) of the Act shall be sent by the Court bV registered 
posti to all creditors who have tendered proof of their debts not less than 
|4 before the said date. 
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Notice of the date fixed for the hearing of an application for 
discharge (!') of the Act shall be de.oatched by the 

Court by registered post to all persons whose names have been entered 

m the Schedule of creditors not less than 14 days befoie the baid date. 

(6) The notice to be given under section 64 of the Act shall be 
sent bv the Receivei by legistered post to all persons whose claims to be 
Seoitors have been notihed but not proved not less than one calendar 
month before the limit of time fixed for proving claims 

(7) The notice to be given under section 33 (3) of the Act shall be 
served only on the debtor and on the creditors whose names appear in 
rte Schedule of creditors and may, if the Court so directs, be served on 
any or all such creditors by registered post 

fSl The Court mav instead of or m addition to forwarding a notice 
by registered post under the foregoing rules cause it to be served m the 
manner prescribed for the service of summons 

(9) In addition to the prescribed methods of publication any notice 
mav be published otherwise in such manner as the Court niay direct, for 
instance, by affixing copies m the Court house or by beat of drum in the 
village m which the debtor resides 

(10) It shall not be necessary to give notice of the date to which 
iViP heanna of a petition or of an application for discharge or the con- 
IwerSn o‘ a proAl 

Summary Administration 


—When an estate is ordered to be administered m a summary 
manner' under section 74 of ihe Act, the provisions of the Act and 
rules shall, subject to anv special direction of the Court and m addition 
to the modifications contained in section 7J, be modified as follows, 

namely ; 

it) There shall be no advertisement of any procedings m a local 


paper. 

(tt) The petition* and all subsequent proceedings shall be endorsed 
“Summary Case.” 

(i«) The notice of the hearing of the petition to the creditors shall 
be in Form No 15 

(iv) The Court shall examine the debtor as to his affairs bat shall 
not be bound to call a meeting of creditors, but the creditors shall be 
entitled to be heard and to cross-examine the debtor. 

iv) The appointment of a Receiver will generally not be necessary, 
and the Court may act under section 58 of the Act in order to reduce the 
cost of the proceedings. 


Sale of immovable property of debtor. 

XXVI.-'-If no Receiver is appointed a,nd the Court, in exercise of 
its pdwera uuder section 58 qf the Act, sells any immovable property 
the debtor, the deed of sale of the said property shall be prepared by the 
purchaser at bis own cost and shall {^bject to afiy rhodifications the CbtCtt 
tiialrai necessary) be sigped by the Jpresidinig. hf t|re ^ 

f * 
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Costs/ 

XXVIL — (1) All proceedings under the Act down to and including 
the making of an order of adjudication shall be at the co^t of the party 
prosecuting them ; but when an order of adjudication has been made, 
the costs of the petitioning creditors shall be taxed and be payable out 
of the estate, 

(2) Before making an order in an insolvency petition presented by 
a debtor, the Court may require the debtor to deposit in Court a sum 
sufficieni to cover tne costs of sending the prescribed notices of the 
hearing of petition. 

(3) No costs incurred by a debtor of, or incidental to, an application 
to approve a composition or scheme shall be allowed out of the estate, 
if the Court refuses to approve the composition or scheme. 

(4) Whenever a creditor presents an insolvency petition he shall 
deposit in Court the sum of Rs. 150 to cover expenses. Such deposits 
shall be paid out of the first available assets realised. 

Procedure where the Debtor is a Firm. 

XXVIII. — (1) Where any notice, declaration, petition or other docu- 
ment requiring attestation is signed by a fiim of creditors or debtors in 
the firm name, the partner signing for the firm shall also add his owti 
signature, e.g,, “Brown & Co., by James Green, a partner in the said 
firm.” 

(2) Any notice or petition for which personal service is necessary, 
shall bs deemed to be duly served on all the members of a firm if it is 
served at the principal place of business of the firm within the juris 
diction of the Court, on any one of the partners, or upon any person 
having at the time of service the control or management of the partnership 
business there. 

(3) The provisirms of the last preceding rule shall, so far as the 

nature of the case will admit, apply in the case of any person carrying on 

business within the jurisdiction in a name or style other than his own. 

n 

(4) Where a firm of debtors files an insolvency petition the same 
shall contain the names in full of the individual partners, and if such 
petition is signed in the firm name the petition shall be accompanied by 
an affidavit made by the partner who signs the petition showing that all 
the partners concur in the filing of the same. 

(5) An adjudication order made against a firm shall operate as if it 
were an adjudication order made against each of the persons who at the 
date of the order is a partner in that firm. 

(6) In cases of partnership the debtors shall submit a schedule of 
their partnership affairs, and each debtor shall submit a schedule of his 
separate affairs. 

(7) The joint creditorsi and each set of separate creditors, may 
severally accept compositions of schemes of arrangement* So far as cir- 
cumstances will allow, a proposal accepted by joint creditors may be 
approved in the prescribed manner, notwithstanding that, the proposals 
or proposal of some or one of the debtors made to their or his separate 
creditors may not be accepted. 

(8) Where proposals for compositions or schemes are made by a 
firm, and by the partners therein individually, the proposals made to the 
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joint creditors sh&ll be considejred d>iid voted upon by iliem np3>rt from 
every set of separate creditors i and the proposal made to each set of 
creditors shall be considered and voted upon by such separate set ot 
creditors apait from all other creditors Such proposal may vary in 
character and amount Where a composition or scheme is approved, the 
adjudication order shall be annulled only so far as it relates to the estate, 
the creditors of which have conhrmed the composition or scheme 

(9) If any two or more of the members of a partnership constitute 
a separate and independent firm, the creditors of such last-mentioned 
firm shall be deemed to be a separate set of creditors, and to be on the 
same footing as the separate creditors of any individual member of the 
firm. And when any surplus shall arise upon the administration of the 
assets of such separate or independent firm, the same shall be earned 
over to the separate estates of the partners m such separate and in 
dependent firm according to their respective rights therein. 

Inspection of Proceedings 

XXIX. — All insolvency proceedings may be inspected at such times 
and subject to such restrictions as the Court may prescribe, by the Recei- 
ver, the debtor, any creditor who has proved or any legal representative 
on their behalf. 

Pleaders’ Fees. 

XXX. — The fees allowed to Pleaders as costs in any proceedings 
under the Act shall be such as are allowed under the lules of the Court 
for a miscellaneous proceeding. 
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Published in the Calcutta Gazette, dated 8th June 1921. 

Framed under Section 79, Act V of 1920 — 1 ^The following 
rules may be cited as “The Provincial Insolvency Rules." The forms 
prescribed by these rules, with such variations as circumstances may 
require, shall be used for the matters to which they severally relate. 

2. Every insolvency petition shall be entered in the Register of 
Insolvency Jurisdiction, and shall be given a serial number in that Register, 
and all subsequent proceedings in the same matter shall bear the same 
number. 


3. All insolvency proceedings may be inspected at such times, and 
subject to such restrictions as the District Judge may prescribe, by the 
Receiver, the debtor, and any creditor who proved, or any legal representa- 
tive on their behalf. 


Notices. 

4. Whenever publication of any notice or other matter is required 
by the Act or these H ules to be made in an official Gazette, a memo- 
randum referring to and giving the date on which such advertisement 
appeared shall be filed with the record and noted in the order-sheet. 

5. Notice of an order fixing the date of the hearing of a petition 
under section 19 (2) shall be published in the local official Gazette and 
advertised in such newspapers as the Court may direct. A copy of the 
notice shall also be forwarded by registered letter to each creditor to the 
address given in the petition. The same procedure shall be followed in 
respect of notices of the date for the consideration of a proposal for com- 
position or scheme of arrangement under section 38 (l). 

* 

6. Notice of an order of adjudication under section 30 may, in 
addition to the publication in the local official Gazette required by the Act, 
be published in such newspapers as the Court may direct. When tne 
debtor is a Government servant, a copy of the order shall be sent to the 
head of the office in which he is employed. The same procedure shall be 
followed in regard to notices of orders annulling an adjudication under 
section 37 (2). 

7. The notice to be given by the Court under section 50 shall be 
served on the creditor or his pleader, or shall be sent through the post by 
registered letter. 

8. Tbe notice to be issued by the Receiver under section 64 before 
the declaration of a final dividend to the persons whose claims to be credi* 
tors have been notified, but not proved, shall be sent through the post by 
registered letter. 

9. Notices of the date of hearing of applications for discharge under 
^ectioq 41 (1) shall be published in the local official Gazette s,xid in sUch 
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newspapers as the fudge may direct, and copies shall be r-enl by registered 
post to all creditors whether they haw proved or not. 

1 \ A certificate of an officer of the Court or of thf Official Receiver, 
or an affidavit by a r ece’ver that anv of the notices leferred to in the 
preceding roles has been duly posted accompanied bj the Post Office 

receipt shall be sufficient evidence of such notice hivinp been dulv sent 
to the person to whom the sime was addressed. 

11. In addition to the prescribed me! hods ot publication, any notice 
may be published otherwise in such manner as the Court may direct, for 
instance, by affixing copies in the Court housa or bj beat of drum in the 
village m which the insolvent resides. 

Receivers 

12. Every appointment of a Receiver shall be by order in writing 
signed by the Court. Copies of this ordei ■sealed with the seal of the 
Court should be served on the debtor, and forwarded to the person 
appointed. 

13. (1) A Court when fixing the remuneration of a Receiver should, 
as a rule, direct it to be in the nature of a commission or percentage of 
which one part should be payable on the amount realised, after deducting 
any sums paid to secured creditors out of the proceeds of their securities, 
and the other part on the amount distributed in dividends. 

(2) When a Receiver realises the security of a secured creditor, the 
Court may direct additional reran eration to be pnd to him with reference 
to the amount of work which he has done and the benefit resulting to the 
creditors. 

14. The Receiver shall keep a cash book and such books and other 
papers as to give a correct view of his administration of the estate, and 
shall submit his accounts at such times and m such forms as the Court 
may direct. Such accounts shall be audited by such person or persons 
as the Court may direct. 1 he costs of the audit shall be fixed by the 
Court, and shall be paid out of the estate. 

15. Any creditor vfho has proved his debt may apply to the Court 
for a copy of the Receiver’s Accounts for any part thereof) relating to 
the estate, as shown by the cash-book up to date, and shall be entitled 
to such copy of payment of the charges laid down in the rules of this 
Court regarding the grant of copies. 

16. In any case in which a meeting of creditors is necessary and 
in any case the debtor proposes a composition or scheme under section 38, 
the Receiver shall give seven days’ notice to the debtor and to every credi- 
tor of the time and place appointed for such meeting. Such notices shall 
be served by registered post. 

Proof of Debts. 

17. A creditor’s proofs should be in Civil Process Form No. 146, in 
Volume ir, with such variations, as circumstances may require. 

18. In any case in which it shall appear from the 

ment that there are numerous claims for wages by wprkmen and others 
eoiplfjyed by the debtor, it shall be if Pip All such 

is faale a^her by thf #btor, or by WfPb 
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of al! sBch creditors. Such proof shall be in Civil Process Form No. 147 
in Yolume IL 

Procedure wliere the Debtor is a Firm , 

19, Where any notice, declaration, petition; or other document re- 
quiring attestation is signed by a firm of cr.^ditors or debtors in the firm 
name, the partner signing for the firm shall also add his own signature, 
s^g., ‘'Brown & Co by James Green, a partner in the said firm/' 

20, Anv notice or petition for which personal service is necessary 
shall be deemed to be duly served on all the members of a firm if it is 
served at the principal place of business of the firm within the jurisdiction 
of the Court, on any one of the partners, or upon any person having at the 
time of service the control or management of the partnership business 
there. 


21. The provision of the last preceding rule shall, so far as 
the nature of the case will admit, apply in the case of any person 
carrying on business witin the jurisdiction in a name or style other than 
his own. 

22. Where a firm of debtors files an insolvency petition the same 
shall contain the names in full of the individual partners, and if such 
petition is signed in the firm name the petition shall be accompanied by 
an affidavit made by the partner who signs the petition showing that all 
the partners concur in the filing of the same. 

23. An adjudication order made against a firm shall operate as if it 
were an adjudication order made against each of the persons who at the 
date of the order is a partner in that firm. 

24. !n cases of partnership the debtors shall submit a schedule of 
their partnership affairs and each debtor shall submit a schedule of his 
separate affairs. 

25. The joint creditors, and each set of separate creditors, may 
severally accept compositions or schemes of arrangement. So far as cir^ 
cumstances will allow, a proposal accepted by joint creditors may be 
approved in the prescribed manner, notwithstanding that the proposals or 
proposal of some or one of the debtors made to their or his separate credi- 
tors may not be accepted. 

26. Where proposals for compositions or schemes are made by a 
firm, and by the partners therein individually, the proposals made to the 
joint creditors shall be considered and voted upon by them apart from 
every set of separate creditors ; and the proposal made to each separate 
set of creditors shall be considered and voted upon by such separate set of 
creditors apart from all other creditors. Such proposals may vary in 
character and amount. Where a composition or scheme is approved, the 
adjudication order shall be annulled only so far as it relates to the estate, 
the creditors of which have confirmed the composition or scheme. 

27* If any two or more of the members of a partnership^ constitute 
a separate and independent firm, the creditors of such last-mentioned firm 
shall be deemed to be a separate set of creditors, and to be on the same 
footing as the separate creditors of any individual member of the firm. And 
when any surplus shall arise upon the administration of the assets of such 
separate or independent firm, the same shall be carried over to .the separate 
estates of the partners In such separate and independent firm according to 
their respective rights therein, 
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Sale of Immovafele Property of Insolvent. 

28. It no Receiver la appointed and the Comt, in exercise of its 
powers under section 58 of the Vet, sells any immovable piopertj of the 
insolvent, the deed of sale of Ibe said property shall be piepared by the 
purchaser at his own cost and shall be signed by the Presiding Officer oi 
the Court The cost of registration {if anvJ will also be borne by the 
purchaser 

Dividends. 

29. The amount of the dividend may, at the request and risk of a 
creditor, be transmitted to him by post. 

Summary Administration. 

30. When an estate is ordered to be administered m a summary 
manner under section 74 of the Act, the provisions of the Act and Rules 
shall, subject to any i>pecial direction of the Court, be modified as follows 
namely 

it) There shall be no advertisement of any proceedings in the Local 
Official Gazette or m any newspaper. 

(ji) The petition and all subsequent proceedings shall be endorsed 
Summary Case.’’ 

im) The notice of the hearing of the petition to the creditors shall 
be m Cml Process Form No. 150 in Volume II, 

(tv) The Court shall examine the debtor as to his affairs, but shall not 
beboundtocallameetmgofcreditors, but the creditors shall be entitled 
to be heard and to cross-examine the debtor 

(®) 1 he appointment of a Receiver will often not the necessary, and 
the Court may act under section 58 of the Act m order to reduce the cost 
of the proceedings. 


Costs, 

31. All proceedings under this Act down to and including the making 
of an order of adjudication shall be at the cost of the party prosecuting the 
same, but when an order of adjudication has been made, the reasonable 
costs of the petitioning creditor shall be payable out of the estate. 

32 No costs incurred by a debtor of, or incidental to, an application 
to approve of a composition or scheme, shall be allowed out of the estate, 
if the Court refuses to approve the composition or scheme. 
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Rules made by the High Court with the saoclion of the Local 
Government under the powers conferred by section 79 of the Pro- 
vincial Insolvency Act, 1920, for carrying into effect the provisions 
of the Act. 

L These rules may be cited as *'Tbe Puujab Provincial Insolvency 
Rules’" and shall apply to all proceedings under the Provincial Insolvency 
Act, 1920. 

2. The forms annexed to these rules (printed at the end) 
with such variations as circumstances may require, shall be used for 
the matters to which they severally relate. 

3. (t) In these rules, unless there is anything repugnant in the 
subject or context — 

**Tbe Acf ’ means the Provincial Insolvency Act, 1920. 

**Receiver’" means a Receiver appointed by the Court under Section 
56 (1) of the Act. 

"'Interim Receiver” means a Receiver appointed by the Court under 
section 20 of the Act. 

"Proved debt’* means the cLim of a creditor so far as it has been 
admitted by the court, or by the Official Receiver empowered under Section 
80 (IJ (5) of the Act. 

(«i) Unless there is anything repugnant in the context, words and 
expressions used in these rules shall have the same meanings as those 
a'^signed to them in the Act, and references to sections shall be taken to 
be references to sections of the Act. 

4. (a) Every insolvency petition shall on institution be entered in 
Civil Register of Miscellaneous Cases {Register No. II) in ail courts ex- 
ercising insolvercy jurisdiction and shall be given a serial number in 
that register* If the petition results in adjudication, the case should be 
entered in the Register of persons adjudicated insxiivents to be mamtamed 
in Form No* 15 attached to these rules and all entries relating to pro- 
ceedings subsequent to adjudication should be made in this Register. 

(6) Miscellaneous applications under sections 4, 53, 54 and 69 of the 
Provincial Insolvency Act should be entered in Civil Register No VI 
{Register of Miscellaneous Petitions) which is the proper register for 
entering such applications. A separate register should be maintained ‘in this 
form for insolvency cases. 

5* All insolvency proceedings may be inspected by the Receiver, 
the debtor, and any creditor who has proved, or any legal representative on 
their behalf at such times and subject to the same rules as other court 
records (videVolume IV, Chapter 36 —Records) provided that no fee shall 
he charged for inspection made by the Receiver# 

Notices# 

6, Wbctt^’ver publication of any notice or other mattet is reqoired by 
tb® Ac| tb be wade in an off cial gazette, a memorandum referring to, and 
giving the date of, such advertisement shall be filed with the record^ and 
I noted in the order sheet. 
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7. it) Notice of order fixing the dale of the hearing of petition 
under section 19 (2) may, in addiuoxi to the publication thereof in the local 
official gazette^ be also advertised in such newspaper or newspapers as the 
court may direct, A copy of the notice shall also be forwarded by register- 
ed post to each crediiorj to the address given in the petiti' ol served on 
the c: editor in the manner prescribed for the serViCe of summonses, as 
the court thinks fit. 1 he same procedure shall be followtd in respect of 
notices of the date for the consideration of a proposal for compositioo or 
scheme of arrangement tinder section 38 (i). 

{ii} Where the petition is by a creditor, a notice shall be served on 
the debtor in the manner prescribed for the service of summonses. 

8. Notices of order of adjudication under section 30 shall be publi- 
shed in the local official gazette and may also be pub.ished in such news- 
paper or newspapers as the Court may think fit. When the‘debtor is a 
Government servant, a copy of the order shall be sent to the head of' the 
office in which he is emplo} ed. 

The same procedure shall be followed in .regard to notice of orders 
annulling adjudication under section 37 (ti). 

9. The notices to be given under section 33 i3) of ' the Act shall 
be served only on tbs Receiver and on the creditors w'ho have proved 
their debts and may, if the Court so direct, be served on any or all such 
creditors by registered post. 

10. The notice to be given by the Court under section 50 shall be 
served on the creditor or his pleader, or shall be sent through the post by 
registered letter. 

^ 11. The notice to be issued by the Receiver under section 64 

before the declaration of a final dividend to the persons whose claims to be 
creditors have been notified, but not proved, shall be sent through the post 
^ by registered letter. 

'• ' When-the creditors' appear in Court inanswer to the , notices, 

^^ction 19 (2) of the Act or appear to prove their debts,' they 
snail bC' required to .give^their addresses for service by post. ' 

(ii) Whenever an order of adjudication is made, the Court should at 
me same tune, ax a date on or before -which the insolvent should apply 
for discharge. 

(w) Wberi an application lot discharge is made, the Court should fix 
a date for hearing it and issue notices (ordinarily by registered post) to 

the creditors at the addresses furnished by them. 

1 3, Notices of the date of hearing of applications for discharge 
under section d) shall be published in i the local official gazette and 
may also be jmblisbed in such newspapers as the Judge may direct) , and 
copies shall he sent by registered post to all creditors, -whether they have 
proved or not, or served on them in the manner prescribed for set-vice of 
summons, as the Court thinfes fit. 

the Court or of the Official Recei* 
ver or an affidavit by a Receiver that any of, the notices .referred to.p the 
,preowinj; rulfe has been duly pasted, ■'hy the’,ij>ost' office 

1 .VAt^pt, shall be sufficient evidence 'Uf auclij 'felsii# ,iWu« duly 'seat 
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15. In addition to the methods of ppblicatioa prescribed in these 
ruliis, the notice issued thereunder may be served m the discretion of the 
Court in such other manner as the Court may directs for instance, by 
affixing copies on the Court house or by beat of drum m the village where 
the insolvent resides 

16. Every notice issued under rules 7, 8, 11 and 12 shall be pub- 
lished or issued at least 14 da 3 S before the doing of the act of which 
warning i? given in such notice. 

Note. —W henever notice is permitted by these rules to be 
sent by registered post, it should be with acknowledgment due. 

Receivers and Interior! Receivers. 

17* Every appointment of a Receiver shall be by order in writing 
signed by the Court. Copies of this order, sealed with the seal of the 
Court, shall be served on the debtor, and forwarded to the person 
appointed. 

18. Every Receiver or Interim Receiver, other than an Official 
Receiver, shall be required to give such security as the Court thinks fit. 
(As regards security to be taken from Official Receivers, see Chapter 5 of 
this Volume.) 

19. As soon as the schedule of creditors has been framed, a copy 
thereof shall be supplied to the Receiver or Interim Receiver, as the case 
may be, and all subsequent entries and alterations made therein, shall be 
communicated to the Receiver or the Interim Receiver. 

20 ii) A Court when fixing the remuneratim of Receiver should, 
as a rule, direct it to be in the nature of a commission of percentage 
not exceeding 7i per cent of the amount of the dividends, of which one 
part should be payable on the amount realized, after deducting any sums 
paid to secured creditors out of the proceeds of their securities and the 
other part on the amount disTibuted in dividends. 

This commission is intended to cover all office expenditure, including 
cost of establishment, if any, to be maintained by the Receiver for the 
discharge of his duties, and contingencies such m.s purchase of account 
books and forms and issue of notices, etc , incurred by the Receiver in 
connection with tne administration of the Insolvents* Estates. 

(ii) Where a Receiver realizes the security of secured ^creditor, 
the Court may direct additional remuneration to be paid to him with 
reference to the amount of the work which he has done and the benefit 
resulting to the creditors. 

Hit) If a Receiver has been appointed in an insolvency proceeding 
in which the Court makes an order approving a proposal under section 
39, the remuneration to be paid to the Receiver shaU be fixed by the Court, 
and the order approving the proposal shall make provision for payment of 
the remuneration and shall be subject to the payment thereof* 

21. If a person is specially appointed an Interim Receiver and is 
afterwards appointed Receiver in the case, his realizations ^in both the 
capacities can b# treated alike and the ordinary ccmoiission charged. 
Other in which an Interim Receiver does work, but there is no 

adjudication or substantive receivership, are few, but in them if any real 
work is done beyond the taking charge of such insignificant mqvables as 
the debtor p oduces voluntarily, it^will probably have to be done quiekly 
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and b? of a definite character and if any remuneration has to be fixed 
sep'jn,te!y m those cases, u saould be such sum as the Insolvency Judge 
may decid'" on the Receiver’s appointment, subj-ct to a max mum of one 
per cent, on the eA mated %alue of the oroper y. 

22 fhe Receiver shall keep a C.sh ido^k, i D vidend Register ai d 
such other books as may be equired to give a correct of his 

administration of the Estate, and shall suhmi h.s tccounts at such times 
and in such form as the Court may diiecU in the ab ence of any such 
directions, the Receiver shall submit to the Court for each quarter, not 
latter than the lOth dav of the mont i next fodowing, an account, 
shoving all the receipts and disbursements incases m which he is a 
Receiver The Receiver’s accounts shall be audited by the Local Audit 
Department of the Accountant General, Punjab. The cost of tne audit 
shall be paid out of the estate at the rate of ij per cent of the total 
realizations. 

23. Receivers should not amalgamate their transactions relating to 
interim proceedings with those of Insolvent Estates. 

24. The cash which is realized or collected by an Interim Receiver 
should be deposited in the Impeiial Bank or some other approved Bank, 
and not mixed up with the Insolvent Estates Fuad of whicti an account 
IS kept in the treasury. 

25. An Interim Receiver shall bo required to maintain only the 
following books and forms ; — 

it) A Cash Book in Form No. 15 of Official Receivers. 

{it) A Receipt Book in Form No. 9 of Offi>-iaI Receivers. 

iiii) A Property Register in Form No. 16 given at the end of 
these rules. 

26. A separate audit of interim accounts is unnecessary because if 
the interim appointment leads to full receivership after adjudication the 
Interim Accounts will be incorporated in the receiver’s accounts which 
will then be audited as such in the usual wav. If however, the petition 
for insolvency is dismissed^ no audit is required because the deb.or would, 
under the circumstances, himself take back the estate from the Interim 
Receiver. 

27. Any creditor who has proved his debt may apply to the Court 
for a copy of the receiver’s accounts, or any part thereof, relating to the 
Estate, as shown by the Cash Book up to date and shall be entitled to such 

[ copy on payment of the charges laid down in the rules of this Court 
regarding the grant of copies. 

28. The Receiver shall deposit all valuable securities and cash for 

safe custody with the Nazir (who shall enter the same in the Malkhana 
Register to be maintained in form 23 and paste a label thereon in form 
24 as prescribed for Official Receivers in Chapter 5-B, Rules and Orders, 
Vol ID or in the Imperial Bank of India, or any other approved Bank, as 
the Court may direct, and whenever a sum exceeding Rs. 500 shall stand 
to the credit of any otja Estate, the Receiver shall give notice thereof to 
the Court ; and,, unless it s|all appear that a dividend is about to be 
shoriy deelaredi he shall obtain the Court'® ordors as to iuyestii^lt of tho 
#1^1# hShitaW# »auneir*.e*i^. im j* ia^ 4ofS4|t urtth a 

t ^ i 1 I , It' i , 
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29. (*') The Court may remove or discharg'e any Receiver or Interim 
Receiver, and auy Receiver or Interim Receiver so removed or discharged 
shall, unless the Court otherwise orders d-liver up any assets of the 
debtor in his hinds and any b">oks, accounts or other documents, relating to 
the debtor’s propertv which are in his possession or under his control, to 
such person as the Court may direct. 

(ft) If an order of adjudication is annulled, the Receiver, if any, 
shall, unless the Court otherwise orders, deliver up any assets of the 
debtor in his hands and any books, acc mots or other documents, relating 
to the debtor’s property, which are in his possession or under his control, 
to the debtor or to such other person as the Court may direct. 

30. (tl Unless the Court otherwise directs, the Receiver or Interim 
Receiver shall as soon as may be after his anpointment, and in any 
case before the hearing of the debtor’s application for rJschargv, draw 
up a report upon the cause of the debtor’s insolvency, the conduct of 
debtor so far as it may have contributed to his insolvency and also his 
conduct during the insolvency proceedings in all ma ters connected with 
such proceedings, and in particular such report shall state sp=-cifically 
whether any of the facts mentioned in each of the clauses of or sub-section 
(!) of section 42 exist or do not exist. 

(«) If the debtor submits a proposal under section 38 (1) of the Act, 
the Receiver shall state in his report whether in his opinion the proposal 
is reasonable and is likely to benefit the general body of the creditors and 
shall state the reasons for his opinion. 

31. Every Receiver or Interim Receiver shall be deemed for the 
purposes of the Act and of these Rules to be an officer of the Court. 

Proof of debts. 

32. (*■) A creditor's proof may be by an affidavit in Form No. 6 
with such variations as circumstances may require. 

33 In any case in which it appears from the debtor’s «tatement 
that there are numerous claims for wages bv workmen and others employed 
by the debtor, it sh ill be sufficient if one proof f^ir ab such claims is made 
either by the debtor or by some other person on behalf of all such creditors. 
Such proof should be in Form No. 7. 

Dividends. 

34. (t) A dividend should be declared in each estate ordinarily 

every six months, i.e., on the 1st July and the 1st January each year. 

(ft) If sufficient funds are not availabl.e for a particular dividend in 
any particular estate a report to this effect should be made to the Court 
for orders on these dates. 

(Hi) No dividends hall be distributed by a Receiver without tbe 
previous sanction of the Court. 

(tv) Notiije that the distribution of a dividend has been sanctioned 
shall sent by the Receiver or, if (here is no Receiver, by the Court to 
evef'y creditor, who has proved a debt, by registered post within one month 
ifrom the date of tbe order sanctioning the distribut'on.^ 

(O) An order shall not be made under section 65 of -‘the Act without 
giving the Receiver an opportunity to show cause why the.order should 
not be made. 
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{vi) The amount of the dividend may, at the reqiietst, expenpe and 
risk of the creditor, be transmitted to him bj post 

But if the amount is under Rupees twenty, the Official Receiver may, 
after due notice, remit the sum by post to the creditors concerned at then- 
expense and risk even when no formal mquo^t hi, ba-n made by them. 

(ti/;) Whet e the assets in the hands of the Official Ktceivt-r are too 
small for distribution as dividend, c g , a rupee or so these _ sums ma>;_ be 
treated with the permission of the Court m each case, as unckumed by 
creditors and eventually lapsed to Governm nt 

Procedure where the debtor is a firm. 


35. Where any notice, declaration, petition or other document 
requiring attestation is signed by a firm of creditors or debtors in the 
firm’s name, the partner signing for the firm shall also add his own 
signature, e. g., “Brown & Co by James Green, a partner in the said firm.” 


36. Any notice or petition for which persona? service is necessary, 
shall be deemed to be duly served on all the me ubsrs of a firm if it is 
served at the principal phce of business of the firm within the jurisdiction 
of the Court, on any one ot the partners or upon any person having at 
the time of service the control or minagemeiit of the partnership business 
there. 

37. The provision of the last preceding rule shall, so far as the 
nature of the case will admit apply in the case of any person carrying 
on business within the jurisdiction in a name or style other than his own 

38. Where a firm of debtors files an insolvency petition the same 
shall contain the names in full of the individual partners, and if such 
petition is signed in the firm’s name the petition shall be accompanied by 
an affidavit made by the partner who signs the petition showing that ail 
the partners concut in the filing of the same 

39 An adjudication order made against a firm shall operate as if it 
were an adjudication order made against each of the persons who at the 
date of the order are partners Tn that firm. 


40. In cases of partnership, the debtors shall submit a schedule of 
their partnership affeirs, and each debtor shall submit a schedule of bis 
separate affairs. 


41 The joint-creditors and each set of separate creditors, may 
severally accept composition or schemes of arrangement. So far as circum- 
stances will allow, a proposal accepted by joint creditors may be approved 
in the prescribed manner, notwithstanding that the proposals or pr »posal 
of some or one of the debtors made to their or his separate creditors may 
not be accepted. 


42. Where proposals for composition or schemes are made by a 
firm, and by the partners therein individually, the proposals made to the 
joint.c! editors shall be considered and voted upon hy4hem apart from every 
set of separate creditors ; and the proposal made to each separate set of 
Cre4hors shall be considered and voted uprn by such separate set of creditors 
^tpart from all_^otber' creditors. Such proposals vary ih character aud 
t Where 'a^omposition or scbeau^ Is 
^ oaly so tai hs if 
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43* If any two or more of the members of a partnership constitute 
a separate and ind pendent firm, the cr ditors of eich last mentioned firm 
shall be deemed to be a separate set of creditors, and to be on the same 
footing as the separate creditors of any individual member of the firm. 
And woen any surplus shall srise upon the adinmistr Uion of the assess of 
such separate or independent htm, the same shall be earned over to tie 
separate estates of tne partners in such separate and independent firm 
according to their respective rights therein* 

Summary Admioisiratioiis. 

44* When an estate is ordered to be administered in a surnmiry 
manner under section 74 of the Act the provisions of the Act and Rules 
shall, subject to any special direction of the Court, be modified as follows^ 
namely 

{i) there shall be no advertisement of any proceedings in the local 
official gazette or any newspaper ; 

{it) the petition and all subsequent proceedings shall be endorsed 
‘^Summary Case’* ; 

{tii) the notice of the hearing of the petition to the creditors shall 
be in Form No. 14 ; 

{iv) the Court shall examine the debtor as to his afiairs, but shall 
not be bound to call a meeting of creditors, but the creditors shall be 
entitled to be heard and to cross-examine the debtor ; 

(t?) the appointment of a Receiver will often not be necessary, and 
the Court may act under section 58 of the Act in order to reduce the cost 
of the proceedings. The administration charges, however, shall be levied 
at the same rates as in ordinary cases. These charges should be credited 
into the treasury under Head XXI "-Administration of Justice— Misc. 
Fees and Fines— Insolvency Court Receipts ; 

ivi) the ordinary Nazarat staff should be employed for conducting 
s les ; 

{vii) the only registers which need be i:ept are the Cash Book, the 
Dividend Register, the Register of Property and such other Registers as 
may be required to give a correct view of the administration of the estate. 

^ Prosecutions* 

45. Before passing an order for making a complaint of any offence 
referred to in section 69, the Court shall issue a notice to the debtor calling 
upon him to show cause why such an order should not be passed against 
him* 


Discharge* 

46* An application for discharge shall not ordinarily be heard until 
after the schedule of creditors has been framed and the Receiver has sul)- 
mittedMs report, {t«de Rule 30). The Receiver, if he is in a position to 
ma&e it and has not already done so^ shall file his report in Court not less 
than fourteen days before the date fixed for the hearing of the application. 

47. Eyery creditor who has proved shall be entitled in person or 
by pleaderjo appear at the hearing and oppose the discharge, 
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48. At the hearing of the application the Court may hear any evidence 
which may be tendered bv a creditor and also any evidence which may be 
entered on behalf of the debtor ar d shall examine the debtor, if nece'^sary, 
for the purpose of expl -lining an^ evidence tendered and may hear the 
Receiver, the debtor, in person or by pleader, and any creditor in person 
or by pleader. 

49. Any case in which the debtor tails to apply for his discharge 
within the period allowed by the Court under section 27 shall be brought 
up lor ordeis under section 43. If the Court has omitted to specify a 
period under section 27 (l), and the debtor has not already applied for 
discharge, the Court upon receipt of the Receiver’s report shall fix a period 
within which the debtor shall apply for an order of discharge Notice of 
such period shall be given to the Receiver and the debtor, and if on its 
expiry the debtor has not applied accordingly, the case shall be brought up 
for orders under section 43. 

Sale of immovable properly. 

50. If no Receiver is appointed and the Court, in exercise of its 
powers under section 58 of the Act, sell any immovable property of the 
insolvent, the deed of sale of the said propeity shall he prepared by the 
purchaser at bis own cost and shall be ‘signed by the Presiding Officer of 
the Court. The cost of registration (if any) will also be borne by the 
purchaser. 

51. Asa rule property should be sold by public auction, sales in 
any other manner should only be made with the sanction of the Court* 


Costs. 


52. All proceedings under the Act, down to and including the 
tnaking of an order of adjudication, shall be at the cost of the party pro- 
secuting^ the same, but when an order of adjudication has been made on 
the petition of a creditor he cost of the petitioning creditor including the 
costs of the publication of all notices required by the Act or Rules shall 
be taxed and be payable oubof the Estate. 

NoTa, All expenses including the expenses of any travelling done 
by an Interim Receiver with the permission of the Court granted after 
heating the applicant have to be met by the party prosecuting the applica* 
tion according to this tule, and if these expenses ari not furnished the 
application for insolvency should be filed. 

53. A person applying to be adjudicated an insolvent shall deposit 
a fee of at least Rs 20 or such further sums, if any* as the Court mayt 
from time to time, direct to cover the cost of the issue of the prescribed 
notices, of their publication m the Government Gazette and of all other 
proceedings^ under the Act, down to and including the making of an order 
of adjudication. Each such deposit shall be treated in Chapter 10 of this 
volume. 


NoTe No. L This deposit does not cover proc'essTees, which shall 
be reahxea* as usual, in Court fee stamps according tp tbC rules* 

£ ^ deposit is meant not oply, expenses 

laiue.of the prescribed 

44 '”' 

li < 
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therefore, be recovered from the parties concerned until the deposit made 
under this rule has been exhausted ’and there is an express order of the 
Court for the purpose. 

Note No 3.— The amounts of undisbursed balance of the deposits 
should be transferred to the insolvent s assets after adjudication. All 
expenses incurred after the order of adjudication can be met out of these 
assets. 

54. No cost incurred by a debtor in connection with an application 
to approve of a composition or scheme shall be allowed out of the estate 
if the Court refuses to approve the composition or scheme. 

55. If the assets available are not sufficient in any case for taking 
proceedings necessary for the administration of the estate, the Heceiver 
or Interim Receiver or Official Receiver, as the case maybe, may call 
upon the creditors or any of them to advance the necessary funds or to 
indemnify him against the cost of such proceedings. Any assets realized 
by such proceedings shall be applied, m the first place, towards the pay- 
ment of such advances with interest thereon at 6 per cent, per annum. 

Forms in Insolvency Proceedings. 

FORM No. 1. 

Genera Title. 


In the Court of 

Insolvency Petition No. of 19 
In the matter of 

Ex-j^arte (here insert “the Debtor” or “A.B. or creditor ’ or “the 
Official Receiver" or “the Receiver"). 
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FORM No. 2. 

Debtor’s petition. (Section 13) 

IN THE COURT OF 

lesolFeeey Petition No. of 1 9 , 


L (a) 


ordinarily residing at (or ‘'carrying on business 


at” or "personally working for 
gain at/’ or *‘in custody at 

”) in consequence of the 
order of (b) being unable 

to pay my debts# hereby petition 
that I may be adjudged an insol- 
Tent. The total amount of all 
pecuniary claims against me is 
Hs. fc) as set 

out in detail in Schedule A 
annexed hereunto, which con- 
tains the names and residences of ail my creditors so far as they are 
known to, or can be ascertained by me. The amount and particulars 
of all my property are set out in Schedule B annexed hereunto together 
with a specification of all my property not consisting of money and the 
place or places at which such property is to be found and I hereby 
declare that I am willing to place all such property at the disposal of 
the Court save in so far as it includes such particulars (not being my 
books of account) as are exempted by law^ from attachment and sale in 
execution of a decree. 


(a) Insert name and address and descrip- 
tion of debtor. 

(b) State name of Court" and ’^particulars of 
decree, in respect of which the order of 
detention has been made or by which an 
order of attachment has been made against 
debtor*® property. 

(c) State whether and how many of the 
debts are secured. 


I have not on any previous occasion field a petition to be adjudged 
an insolvent or, I set out in Schedule C particulars relating to my 


previous-'~r~2i to be adjudged an insolvent, 
petitions 


iVerificaiion clause as in plaints), 
SCHEDULE A (DEBTS). 


Signature, 


Ham© of 
creditor. 

Residence 

of 

creditor. 

Amount 

of 

debt. 

Nature SlEOURITY. 

remarks. 

7 

or 

debt, Nature. 

Amount. 

1 

2 

3 

1 

4 5 

0 



! 


Ss. A. k 



wlumn enter whether the debt Is a judgment ^deht# 
t mortgage debt, yerhal Joan, 'bal/nee^for goode 

state tte the 

^ ce|umn ^tate the nei| 
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SCHEDULE B (ASSETS). 

{I) — Movable and immovable property. 


Description of property. 

Place where situated. 

III whose possession. 

In the case. 

OF LAND. 

Value of property. 

If moetgaged, 

STATE. 

! 

aa 

M 

% 

1 

(4 

Name of estate 
and holding 
No. 

Area. 

Name and resi- 
dence of mort- 
gagee. 

Amount of 

mortgage. 

■ 

1 1 

1 

i 


3 

4 5 

6 

7 

8 

9 




Es. A. P. 

i 


Es. A. F. 



Column 9. — In tlie remarks column state if petitioner is only part owner 
of the property, and, if so, who the other owners are, and what his share in th® 
property is. 


(2 ) — Debts owing to petitioner. 


Name 
' nf 

debtor. 

Besidenc© of debtor. 1 

® 

»1C? 

o 

S 1 

■§ ! 

^ : 

1 

1 

o 

3 

O 

s 

< 

When contracted. 

1 

N 

o 

«8 

o 

O 

Secubitz, 

Bemabks. 

Nature. 

i 

Amount. 

1 

2 ' 

i 

3 

4 

! 5 ' 

6 ! 

1 


! 8 

9 




RS. A. P. 




Ks. A. P. 





i 


% ^ 


1 



Column 3 —In this column enter particulars as in column 4 of Sehidul® A* 


SCHEDULE C. 


Former petiUom for insolvency by the feHtioner. 


' Serla'I 

Ho. ■ 

'’ ' ' pate of peti- 
tion. 

Date of adjudi- 
cation, if 
any. 

Date and description 
of &,'al order on 
the former petition. 

(a) 

BEUaBES. 







( If the' petition', was dismisHed,, stale the 'reasons' for' dismissidV ''If 'the , 
debtor has pretlpu'sly>een adjudged : an., insolvent,', f Ive/o'bnef^e'' pax'ticulars.'O'f , h'is 
maolpncy^ including a .statement, whe'thex' , any ' previous ' ^ ad'judioiiion 'ha's^ ' heen • 
,aanulifi,,,;and'ifA%ihe 
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FORM No. 3, 

Notice to creditors of the date of hearing of 
an insolvency petition. 

Section 19. 

Insolveocy Petition No. of 19 ■ 

IN THE COURT OF 

Whereas A. B. bas applied to this Court by a petition, 

of 19 . to be declared an insolvent under the 

Provincial Insolvency Act, 1920, and your name appears in the list of 
creditors filed by the aforesaid debtor, this is to give you notice that 
the Court has fixed the day of 19 , for the 

hearing of the aforesaid petition and the examination of the debtor. 
If you desire to be represented in the matter, you should attend m person 
or by duly instructed pleader. The particulars of the debt alleged in the 
petition to be due to you are as follows : 

Judge. 


FORM No. 4. 

Order of adjudication, section 27. 


IN THE COURT OF _ 

Insolvency Petition No. of 1 9 . 

Pursuant to a petition, dated , against {here insert 

name, description and address of debtor) and on the application of 
(here insert “the Official Receiver” or ‘ the debtor himself or A. B. 
of a creditor”) and on reading and 

hearing it ‘s ordered that the debtor be, and the 

said debtor is hereby, adjudged insolvent. 

It is further ordered that the debtor do apply for his discharge 


within 
on or before 

Dated this day of 19 . 

Judge. 

(a) Here state the period or the date on or before which the insolvent mult 
epply for his discharge, 

FORM NO. 5. 


Order appointing Receiver. 

Seoticn 56. 

In the Court of— 

Insolvency Petition No. of 19 . 

Whereas A. B. was adjudicated an insolvent by order 

of the Court, dated , and it appears to fhe Court that 

the appointment of a Receiver for the property of the insolvent is 
necessary. 

It is ordered that a receiving order be made &ga,i!tist the irtsolvent 
and E receiving order is hereby made against the iftsolveat , apd A- B. 

* ' ’ *25 for the Official Receiver) is bftfby .'RecEelieT 

cd the property of the said insolvent. Aw lliii; the 

* uH { , h ■ U j j, , ,, i’ 1 , 1 
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said Receiver (not being the Official Receiver) do give security to the 
extent of and that his remuneration be fixed at 

Dated 


Judge. 


FORM No. 6. 

Proof of Deb^s. 

General Forntn section 49. 

{Title) 

(a) Here insert number matter of No. {a) 

given in the notice. of 19 . 

(5) Address in full. I, of (b) make 

oath and say (or solemnly and sincerely affirm 
and declare). 


1. That the said petition, 

vix., the day of 

is 

19 and still-^~ justly and truly indebted to me in the sum of 

Rs. as. p. for (c) as shown 

(c) State consideration by tbe account endorsed hereon (or the fol- 
and specify the vouchers lowing account), viz., for which sum or any 
(if any) in support of the part thereof I say that I have not, nor hath 

or any person by order to 

my knowledge or belief for use had or received any 

manner of satisfaction or security whatsoever save and except the 

(of) Here enter details of following *d) ' 

securities, bills or the like. 


Admitted to vote for Rs. 
Judge or Official Receiver. 


Sworn at this day of 


before me 

Deponent's signature. 
Commissioner. 
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FORM No. 7. 


PKOOf OF Debt or Workmen, 


{Title) 

I ia) of ib) make oath and say for solemnly 
declare) — 


and ojncereiy affirm and 


(t) That (c) 
the day of 


was 

were 


at the date of the adjudication, vie, 


19 , and still 


{«) Fill la full name, 
address and occupation of 
deponent 

(4) The aboTe>named 
debtor or the foreman of 
the above-named debtor or 
on behalf of the workmen 
and others employed by 
the above-named debtor. 

(c) “I” or ‘ he said” 

(d) “My employ ’ or ‘ the 
employ of the above- 
name 1 debtor.” 

(e) “Me” or “the above- 
named debtor,” 


18 

are 


justly and truly indebted 


of them, had 
whatsoever. 

Admitted to vote for Rs. 
Judge or Official Rooeiver. 


to the several person.? whose names, ad- 
dresses and descriptions appear m the 
schedule endorsed hereon in sums severally 
set against their names in the sixth column 
of such schedule for wages due to them res- 
pectively as workmen or others in id) m re- 
spect of services rendered by them respectively 
to {e) during such periods before the date of 
the receiving order as are set out against their 
respective names m the fifth column of such 
schedule for which said sums or any part 
thereof, I say that they have not, nor hath any 
or received any manner of satisfaction or security 


Sworn at this day of 

before me 

Deponent* i signature. 

Commissioner, 


FORM NO. 8. 

Notice to CRBDiTcnts of the date of consideraton of a 

COMPOSITION OR SCHEME OF ARRANGEMENT. 

Section 38. 

(rifle) 

Take notice that the Court has fixed the 

of 19 for the consideration of a composition (or 

scheme of arrangement), submitted by A. B. the debtor m the above 
insolvency petition. No creditor who has not proved his debt before 
the aforesaid date will be permitted to vote on the consideration of 
the above matter. If you desire to be represented at-the abovementioned 
hiring you should be present m person or by duly instructed pleader with 
your proofs. 


Judge. 
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FORM No. 9. 

Form undse section 38 

Li$f of creditor'} iof ■ at held for consideration of 

composition or scheme, 

(Title ) 



Meeting held at 

this da 

,y of 

19 . 

No. 

Name of ail credit- 
ors whose proofs 
have been admitted. 

Here state as to each 
creditor whether he 
voted, and, if so, whe- 
ther personally or by 
pleader. 

Amount 
of assets 

Amount 
of admit- 
ted proof. 

! 








Total 




Requited number of majority 

Required value Rs. 


FORM No. 10. 

Form of notice under section 64. 

Notice to persons claiming to be creditors of intention to 
declare final dividend. 

{Title.) 

Take notice that a final dividend i<5 intended to be declared in the 
above matter, and that if you do not establish your claim to the satis- 
faction of the Court on or before the day of 19 

or such later day as the Court may fix, your claim will be expunged, 
and I shall proceed to make final dividend yjithout regard to such 
claim. 

Dated this day of 19. 

G H., 

Receiver, 

{Address). 


To X. F. 


FORM No. 11. 


ORDER ANNULLING ADJUDICATION UNDER SECTION 35. 

(Title.) 


On the application of R. S of 
ing and hearing 

of adjudication, dated against A. B., of 
the same is hereby, annulled. 

Dated this day of 


, and on read- 
it is ordered that the order 
, be, and 

^ ' • 

19 . 


m I he -fROYmClAL INbOLVElNCY HULLS 

Form No. 12. 

NOTiCE TO CREDITORS OF AFPLICATION FOR DISCHARGE. 

[Section 41.] 

{Title.) 

Take notice cliat the above-named m=?olvent has' applied : . the 
Court for his discharge, and that the Coart has fi.'ced the dav ot 19 
at o’clock for hearing the application. Dated Ihis diiv of ly . 

Ju ?ge 

Note —On the back of this notice the provisions of section 12 <V of the 
Insolvency Act, V o* 1920, should be printed. 


FORM No. 13. 

Order of discharge subject to conditions as ro eaknings, 
.afTH'R-ACQUIRED property and income. 

Section 41 (c). 

{THU.) 

On the application of » adjudged insolvent on the 

day of 19 ; and upon taking into con- 

sideration the report of the OSScial Receiver (or Receive f) as to the 
insolvent’s conduct and affairs and hearing A, B, and 0, D., creditors : 

It is ordered that the insolvent (a) be discharged forthwith or 

{&) be discharged on the or 

(c) be discharged subject to the following conditions as to his future 
earnings, after-acquired property and income : — 

After setting aside put of the insolvent’s earnings, after-acquired 
property and income, the yearly sura of Rs. for the support 

of himself and his family the insilveat shall pay the surplus, if any {or 
Huah portion of such surplus as the court may determine), of such 
earnings, after-acquired property and income to the Court or Official 
Receiver (or Receiver) for distribution among the creditors in the in- 
solvency. An account shall on the first day of January in every year or 
within fourteen days thereafter, be filed in these proceedings by the in- 
solvent setting forth a statement of his receipts from earnings, after- 
acquired property and income during the year immediately preceding the 
said data, and the surplus payable under this order shall be paid by the 
insolvent into Court or to the Official Receiver (or Receiver) wThin 
fourteen days of the filing of the said account. 

Dated this day of 19 . 

Judg0. 



' LAfiOKEHI«HO()CETRlJLl!S ' W 

FORM Nd 14 

I » 

Summary Administhaiion. 

Section li 

imk) 

Notm to Cfdiim , 

Take notice that on tlie day of 19 , the 

aboYenamed debtor presented a petition to this Court praying to be 
adjudicated an insolYent and that on the dayof^ ^ 19 

the Court being satisfied that the property of the debtor is not likely to 
exceed Rs. 500 in value directed that the debtor’s estate be administered 
in a suaimary manner and appointed the day of 

19 for the further hearing of the said petition and the examination 
of the said debtor. 

Also take notice that the Court may on the aforesaid date then 
and there proceed to adjudication and distribution of the assets of the 
aforesaid debtor. It v«ll be open to you to appear and give evidence on 
that date. Proof uf any claim you desire to make must be lodged in the 
Court on or before that date. 

Given under my hand and the seal of this Court the day 
of 19 , 

Me. 



FORM Mo, 15 
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madras high court. 


\Notification publishsd in the ''FoH St. George Oasette of the 
25th April, 1922.1 

Bv virtue of the provisions ot section 79 of the 

Act 1920. and of all other powers thereunto enabling, 

hcu ^ iuA s Rvopllpnrv the Governor m CoubciI, the High 

otfivioiis sanction of ois Isxce y , viiIaci fni" r^rvinff 

Court of Judicature at Madras has made the following rules tor ca y g 

into effect the provisions of the said Act. 

I Title and application.— These Rules may be called ihe 
Madras Provincial Insolvency Rules, ^^22.’’ “d ®hall 

ceedings under the 

come into 

nale totha High Cour of Judii^^^ and shall apply » all procaedipgs 

toteXr inslnS^i Ld. as far as may be. to all prooeedings then pendrag. 

il Forms.— The forms mentioned in JL ‘®5 

mthe.^ppLix hereto and shall be used with such variations as circum- 

stances may require. 

III, Definition.-d) In these Rules, unless 

repugnant in the subject or couteat, 'the Act means the Prrurmcral 

Insolvency Act, 1920 ; . . au nf the 

“the Court” includes a Receiver when exercising the p 
Court in accordance with section 80 of the Act ; 

••Receiver" means a Receiver appointed by the Court under sechon 

(1) of the Act ; ^ , 

« »» n T? aonointcd hv the Court under 

^^Interim Receiver means a Receiver appomiea oy lo 

section 20 of the Act ; 

-proved debt” means the claim of a creditor so far as it has 

““".atrnsXwise provided all »»tds and* eapresslon, in 

,h.» RnfefiSl have the «me meanirrg a. these assrgned to -then. 

the Act. „,,tnher— (1) Every petition, application, 

IV, Cause tillc and ,;y * f a„der these rules 

affidavit or order in any \ 

shall be headed bv a cause-title in Form No. i, ministerial 

(2) When an insolvency 

officer of the Court shall . ngHi jga shall bear that number. 

and all subsequent proceedings on the petition shaUD a 

V, Creditor to admitted, the creditor 

inWVmcy petition j"'"'”?''* fninish a copy of the petition for 

«. Suite Cco»« rnn-^Utlcd. ho anaMbem.tobe 

*1^ '* »««•*“«'**“ ncrtrcoof ISo ordot 
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fixing the date for hearing the petition on the debtor or upon the person 
upoifwbom the Court orders notice to be served. 

VI Particulars in debtor's petilion.—The particulars to be given 
under section 13 fl) of the Act shall be in Form No. 2.^ ^ 

VIT Death of debtor before hearing of petition. If a debtor 

against whom an insolvency petitioa has been admitted dies before the 

SS of the petifon, the Cour^ may order that notice of the order fixing 
thSe for heming the petition shall be served on his legal representative 
S otbet perso. L the Court think fit in the manne. ptovded 

for the service of summons. 

VIII Proof of debts.— (I ) Unless otherwise ordered, al! claims 
sh.il be proved byniidavit in Form No. 3 in the “f ™ 
section 49 of the Act, provided that before admitting any claim the Court 
may call for further evidence. 

(2) The affidavit may be made by the creditor or by sonae person 
authorized by him, provided that if the deponent is not the creditor, the 
affidavit shall state the deponent s authority and means of knowledge. 

(3) As soon as may be after proof of^any debt is tendered, the Court 
shall by order in writing admit the creditor s claim m whole or m part or 
reject it, provided that when a claim i^ rejected in whole or in part the 
order shall state briefly the reasons for the rejection. 

(4) A copy of every order rejecting a claim, or admitting it in part 
only, shall be sent bv the court by registered post to the person making 
the claim within seven days from the date of the order. 

IX Schedule of creditors. — As soon as the schedule of creditors 

has beeVframed a copy thereof shall if a Receiver or /nfenm Receiver 
has been appointed, be supplied to him, and all subsequent entries and 
Seratious made therein shall be communicated to the Receiver or InUnm 
Receiver. 

X. Consideration of compositions and scheines or arrangement. 

(1) If a debtor submits a pi oposal under section 38 (1) of the Act, the 

Court shall fix a date for the consideration of the proposal and notice thereof 
together with a copy df the lerms of the proposal shall be sent to every 
creditor who has proved. 

(2) At the meeting for the consideration of the proposal the debtor 
shall be entitled to address the Court in person or by pleader in support 
of the proposal and every creditor who has proved shall be entitled m 
person or by pleader to question the debtor and to address the Court. ' 

XI Appointment of, and security from. Receiver and Intenm 
Receiwr. -(1) Every appointment of a Receiver or Interim Receiver 
shall be by order in writing signed by the Court. Copies of this o^der 
sealed with the seal of the Court shall be served on the debtor ana ojr- 
warded to the person appointed. 

(2) Every Receiver or Interim Receiver other than an Official 
Receiver shall be required to give such security as the Court thinks fit. 

■ (3) Tba Court shall not require an Official Receiver to give seourity*,. 

(4) Iq cases where the Official Receiver is empowered to 
orders -of adi«(j||ication, he shall send a copy of every order of 
made by him to the Court in which the proceedings are pending aa».|| 

TT I 1 * 1 ' ' n , A , f f . I v,< .>■> I i i “ 
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may apply that he may be appointed Receiyer for the property of the 

”*”'''(5)' Th« Court nwttereapon .ppoml the Official Rec^ b' 

Uecaiver for the Pr=pe«y -olveu ’.“ptiil To -““u. 

It shall not be necessary to gite notice Dime au, mnrt 

Provided that any party to the the appoint- 

upon notice to the Official Receiver and the insolvent 
ment of the Official Receiver may be set aside or tnar a p 

may be appointed in his place. , „ . , ^ Receiver — 

XII. Removal or Receiver 

(1) The Court may remove or discharge any K Receiver so 

coder Ms control to suoh person .s the Conrt maj Mr 

(2) If an order of any assets of th^ 

shall, unless the Court otherwise documents relating to the 

in his hands and any book, accounts . under his control to the 

debtor s property which are m P°®®oTtCy 

debtor or to such other person as the Court y Court— 

XIII. Receiver or !«*«"'!• fSfS tome* for the purpose 'of 
E«y Reoeivet or '»'«*“ ®°ST„ offic^ rf “S Court. 

the Act and of these rules to he an office Beceiver— (1) Every 

XIV. Applicatio.. 

application to the court made by a Receiver or an 

" (TtI court may ordet o- — p JE: 

Receiver or Interim Receiver and of the creditors who have 

application shall be sent by registered post to 

proved. ^ remuneration of 

XV. Remuneration of official Receivers shall be in 

Receivers or /Mtenm ffiSeSf distributed as the Court 

such proportion to the amount of th - . Q^ntum of the amount 

may direct, provided that it does not exceed hve p 

of the dividends. n#firial Receiver has been appoint- 

(2) If a Receiver other than ^^f^n order.approving a proposal . 

ed in an insolvency in which the Court tbe 

under section 38 (7) of the Act, t approving the pro^sal 

Receiver shall be fixed by the Cwrt. and th Jeuiunetatioa and shall be 
shall make provision for the payment of tne 

subject to the payment thereof. otherwise directs, 

XVI. Receiver's rep®5*’ ^Aoon as may be after his appoint- 

the Receiver of Interim f ®7f^hLfinT debtdrs 
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liabilities and, if so, whether that fact is due to circumstances for which 
the debtor cannot justly be held responsible, (h) whether the debtor has 
omitted to keep such books of account as are usual and proper in the 
business carried oa by him and as sufficiently disclose his business trans- 
actions and financial position within the three years immediately preced- 
ing his insolvency, (c) whether the debtor has continued to trade after 
knowing himself to be msolvent, (d whether the debtor has contracted 
any debt provable under the Act without having at the time of contracting 
it any reasonable or probable ground of expectation that he would be able 
to pay it, (e) whether the debtor has failed to account satisfactorily for any 
loss of assets or for any deficiency of assets to meet his liabilities, (/) 
whether the debtor has brought on, or contributed to, his insolvency by 
rash and hazardous speculations or by unju'^tifiable extravagance in living 
or by gambling or by culpable neglect of his business affairs, (g) whetu^r 
the debtor has within three months preceding the date of the presentation 
of the petition when unable to pay his debts as they became due given an 
undue preference to any of his creditors, (h) whether the debtor has 
on any previous occasion been adjudged an insolvent or made a composition 
or arrangement with his creditor, and (i) w nether the debtor has concealed 
or removed his property or any part of it or has been guilty of any other 
fraud or fraudulent breach of trust. 

(2) If the debtor submits a proposal under section 38 (1) of the Act, 
the Receiver shall state in his report whether in his opinion the proposal is 
reasonable and is likely to benefit the general body of the creditors and 
shall state tbe reasons for his opinion. 

XVII. Debtor to furnish accounts. — Unless the Court otherwise 
directs, the debtor shall furnish the Receiver or Inienm Receiver or, it 
a Receiver or Interipn Receiver has not been appointed, the Court, with a 
trading account, and an account showing all moneys and securities paid, 
disposed of or encumbered, or recovered by or from the debtors or on his 
account and his income and the source thereof for such period as the 
Receiver or Interim Receiver or, If a Receiver or Interim Receiver has 
not been appointed the Court may direct, provided that the Receiver or 
Interim Receiver shall not, without tbe previous sanction of the Court, 
direct the debtor to fufhish accounts for more than two years before the 
date of the presentation of the insolvency petition. 

XVIII. ReceiTOf^S accounts. — ^1) The Receiver or Interim 
Receiver shall keep a cash book and such books and other papers as are 
necessary to give a correct view of his administration of the estate, and 
shall submit bis accounts at such limes and in such forms as the Court 
may direct. Such accounts shall be audited by such person or person^^ 
as the Court may direct. The costs of the audit shall be fixed by the 
Court and shall be paid out of the estate 

(2) The accounts of Official Receivers shall be audited annually by 
the Accountant-GeneraL 

(3) The costs of such audit, calculated at 12 annas pet Rupees one 

hundred on the amount realized since the last audit of the estate con€etn0i 
shaft be paid by the Official Receiver from such amount ands to AaW' ^ 
distribution thereof to creditors is ordered in any year before tht afidit ha^ 
taken place, ehail be reserved for such payment from the amount oth^r-^ 
wise avhiIablS%>r distribution. , ‘ ^ ‘ ^ 

, XIX. Oistisa)utio»<rfdivid0nd».--(1) Mo dividend shall .isr 

by a Rdeeiver witboat the previous sanction of the Court. ii 
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{2} Notice m Form No. 8 or Form No. 9^ as may be appropriate, 
tfaat the distribotioB of a dividend has been sanctioned shall be seat by 
the Receiver or, if there is no Receiver by the Court to every creditor, 
-who has proved a debt, by registeied post within one month from the 
date of the order sanctioning the distribution. 

(3) The amount of any dividend due to a creditor may at his request 
be transmitted to him by postal money order at his risk and expense and 
if the amount does not exceed Rs. 5, shall be so transmitted, unless he 
appears to claim it in person or by duly authorized agent before the 
Receiver or, if there is no Receiver, before the Court within two months 
from the dale of the order sanctioning the distribution of the dividend. 

(4) An order shall not be made under section 65 of the Act without 
giving the Receiver opportunity to show cause why the order should not 

be made. 

XX. Application for discharge.' — (i) An application for discharge 
shall not be heard until after the schedule of creditors has been framed. 

(2) Everj’ creditor who has proved shall be entitled in person or 
by pleader to appear at the hearing and oppose the discharge, provided 
that he has served upon the insolvent and upon the Receiver (if any) not 
less than seven days before the date fixed for the hearing, a notice slating 
the grounds of bis opposition to the discharge. 

(3) A creditor who has not served the prescribed notices shall not, 
unless the Court otherwise directs, be permitted to oppose the discharge 
of the debtor ; and a creditor who has served the prescribed notices shall 
not be permitted, unless the Court otherwise directs, to oppose the discharge 
on any ground not specified in the notice. 

(4*) At the hearing of the application the Court may bear any evidence 
which may be tendered by a creditor who has served the prescribed notices, 
or by the Receiver, and also any evidence which may be tendered on be- 
half of the debtor and shall examine the debtor, if necessary, for the pur- 
pose or explaining any evidence tendered and may hear the Receiver, the 
debtor, in person or by pleader, and any creditor, in person or by pleader, 
who has served the prescribed notice. 

XXL Notices^ — (1) The notices to be given under sections 19 (2), 
30, 37 (2), 38 (1) and 41 of the Act shall be published in the Fori St 
George Gazette m English, in the District Gazette in English and in the 
language of the Court and in such other manner, if any, as the Court may 
direct, and copies of the notices in English and in the language of the 
Court shall be affixed to the notice-board of the Court. 

(2} The notices to be given under sections 19 (21, 38 (l) and 41 (I) 
of the Act shall be published and affixed in the manner provided in para* 
graph (1) of this rule not less than fourteen days before the date fixed for 
the hearing of the application, the consideration of the proposal, or the 
hearing of the application for discharge as the case may be* 

(3) Notice of the date fixed for the heating of an insolvency petition 
under section 19 I'D of the Act shall be sent by the Court by Registered 

if the petition is by the debtor, to all creditors mentioiiod in the 
pi^titlon, and if the petition is by a creditor, to the debtor, pot less thm 
fourteen days before the said date. 0^ ^ • • 

(4) The notice to be given under section 33 (3) of fbe Act abaU 
eerved only on the debtor and on the creditors who have proved "thair 
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debts and ma> , if the Court so directs, be served on any or all such creditors 
by registeied post 

(5) Notice of the date fixed for the consideration of a proposal under 
section 38 D) of the Act shall be sent by the Court by registered post to 
all creditors who have tendered proof of their debts not less than fourteen 
days before the said date. 

(6) Notice of the date fixed for the hearing of an application for 
discharge under section 41 (ij of the Act shall be despatched by the 
Court by registered post to all persons whose names have been entered 
in the schedule of creditors not less than fourteen days befor the said date. 

(7) The notice to be given under section 64 of the Act shall be sent 
by the Receiver by registered post to all persons whose claims to be 
creditors have been notified but not proved not less than one calendar 
month before the limit of time fixed for proving claims. 

(8) It shall not be necessary to give notice of the date to which the 
hearing of a petition or of an application for discharge or the consideration 
of a proposal is adjourned. 

(9) The notice of an order of adjudication to be published under 
section 30 of the Act shall contain a statement that creditors should prove 
their claims as soon as possible andi that claim may be proved by deliver* 
ing or sending by registered post to the Court or Official Receiver, as the 
case may be, an affidavit in Form No. 3. 

XXI L Costs. -*-*(1) All proceedings under the Act down to and 
including the making of an order of adjudication shall be at the cost of 
the party prosecuting them ; bul when an order of adjudication has bean 
made, the costs of the petitioning creditor including the costs of the publi- 
cation of all Gaxette notices required by the Act or Rules which, by the 
hct or Rules, the petitioning creditor is required to pay shall be taxed 
and be payable out of the estate. 

(2) Before making an order in an insolvency petition presented by' 
a debtor, the Court may require the debtor to deposit in Court a sum 
sufficient to cover the costs of sending the prescribed notices of the hearing 
of petition and the costs ®f the publication of all Gazette notices required 
by the Act or Rules which, by the Act or Rules, the debtor is required 
to pay. 

(3) The cost of the publication in the Gazette of— 

U) An order fixing the date for the hearing of an insolvency petition 
under section 19 (2) shall, when the petition is by the creditor, be paid 
by the creditor, and, when the petition is by debtor, be paid out of the sum 
deposited in Court by the debtor under rule XXII (2)* 

ii} Notice of a proposal for a composition under section 38 (1) and 
notice of an application for discharge under section 41 (1) shall be paid 
by the debtor. 

(4) The publication in the Gazette of— 

(«») Notice of adjudication under section 30* 

(b) Notice to creditors whose claims have been, notified but not 
proved undent section 64. 

y NpticT^f an order annulling an adfudication under section 31 
shall J&e free of charge. 



MADRAS HIDE COFRT RULES 


717 


(5) No costs incurred by a debtor of, or incidental to, an application 
to approve a composition or scheme shall be allowed out of the estate if 
the Court-refuses to approve the composition or scheme. 

(6) If the assets available are not sufficient in any case for taking 
proceedings necessary for the administration of the estate, the Receiver 
or Interim Receiver or Official Receiver, as the case may be, may call 
upon the creditors or any of them to advance the necessary funds, or to 
indemnify him against the cost of such proceedings. Any assets realized 
by such proceedings shall be applied, in the first place, towards the 
repayment of such advances, with interest thereon at 6 per cent, per 
annum. 

XNIII. Summary administration.— -If the Court makes an order 
under section 74 of the Act that the debtor’s estate be administered in a 
summary manner. 

(ff) the petition and all subsequent proceedings shall be endorsed 
“Summary Case.” 

{b) the Receiver or Inieiim Receiver shall not carry on the business 
of the debtor under clause (c) of section 59 of the Act, nor institute any 
suit under clause (d) of the said section, nor accept as the consideration 
tor the sale of any property of the debtor a sum of money payable at a 
future time under clause (/) nor mortgage nor pledge any part of the 
property of the debtor under clause (g). 

XXIV. Inspection of proceedings. — All insolvency proceedings 
may be inspected at such times and subject to such restrictions as the 
Court may prescribe by the Receiver or Interim Receiver, the debtor, any 
creditor who has proved or any legal representative on their behalf. 

XXV. Maintenance of registers — All Courts and Official Receivers 
shall maintain registers of (1) insolvency petitions received, (2) insolvency 
petitions disposed of, and (3) proceedings in insolvency subsequent to orders 
of adjudication in the Forms Nos. 4, 5 and 6 in the appendix to these rules. 
They shall also submit to the High Court on the 15th day after the close 
of each quarter a return of all proceedings in insolvency in Form No. 7. 

XXVI. Maintenance of registers,— In addition to the registers 
prescribed in rule XXV, Official Receivers shall maintain (1) a dividend 
register, (2) a register of assets and (3) a document register (inventory) in 
For'ms Nos. 10, 11 and 12, appended to these rules. 

XXVII. Expenditure on journeys undertaken for purposes of 
administration. — Expenditure incurred by an Official Receiver and his 
staff on journeys undertaken for the purpose of administration will be 
recoverable by the Official Receiver from the assets of the estate or estates 
concerned in accordance with the rules made by the High Court from time 
to time on that behalf. 

XXVIII. Proceedings by or against a firm.— (1) When any 
petition, notice or other document is signed by a firm of creditors or debtors 
in the firm’s name, the partner signing for the firm shall add also his 
signature ^in the following manner, “B and Co., by A. B., a partner in the 
said firm.*' 
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(2) Any petition or notice of which personal service is necessary shall 
be deemed to be daly served on all members of the firm, if it is served at 
the place of business of the firm in India upon any one of the partners or 
upon any person having at the time of service the control or management 
of the partnership business there. 

(3) When a firm of debtors files an insolvency petition, the same 
shall contain the names m full of the individual partners, and, unless it is 
signed by all of them, it shall be accompanied by the affidavit of the 
partner signing it that all the partners concur in the filing of the same. 

(4) Waen a creditor files an insolvency petition against a firm, the 
same shall state the names of the individual partners so far as the same 
are known to the petitioner, and the debtors shall together with their 
schedule of affairs file an affidavit setting out the names in full of the 
individual partners. 

(5) An order of adjudication shall be made against the partners 
individually. 

(6) The debtors shall submit a schedule of their partnership affairs 
and each debtor shall submit a schedule of his separate affairs. 
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specific performance of, action by 
bankrupt for 239 

specific performance may be ordered 
against trustee 228, 239 

trustee, abandonment of, by 228 

void and unenforceable contracts 

239, 338 

Copy right — 


vesting of, in trustee in bankruptcy 

203 

Corporation-^ Company 
Casts — 


discretion of court as to 658 

execution and suit, of 474-475 

jurisdiction to give 656 

proof for 338-339 

provisions for, before declnration of 
dividend 590 


receiver and 539, 646—552, 549 

rules as to costs 655, 682, 689, 694, 701, 


under English Act 665—657 

suit for 562 

suits brought by or against receiver 

1 39— 548 

taking of indemnity by receiver for 
his ■ 651-552 


Court as receiver — 


powers of court where no receiver 
appointed 518, 541-542 

Courts — See Jurisdiction, Court execut- 
ing decree 

additional District Judge 19 

concurrent jurisdiction of subordinate 
court and district court 18, 19, 20 
constitution of 18 

court as receiver 518, 541-542 

court to which petition should be pre- 
sented 128 

carries on business 132-133 

carries on business, either in person 
or through an agent 133-134 

custody within jurisdiction 138 
person may have more than one 
residence 131-132 

personally works for gain 138 

ordinarily resides 129—131 

objection to place of presentment 

128, 489 

courts subordinate to district eourt, 
investment of powers by Local 
vernment ' 
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ComU'--‘(conid.) 

cotirlis subordinate to district courit* 
and appeals 19, 20, 21, 641-642, 644- 

district court and appeal 641-642, 644— 

district court, definition of 15 !« 17 
district judge ’ {q 

exclusive jurisdiction of insolvency 
court m matters of voluntary trans- 
icrs and Iraudulent preferences 26, 

„ , r, 489 — 491 

^^decree^ court— -Sfee Court executing 

inherent powers of court 44 

general powers ot court 21 39 

amendment oi petition ’ 43 

dismiss il for non-appearance 40 
history ot 21 24 

injunction * 

injunction restraining suits pending 
in other courts oS 

transfer of proceedings 45 

where special procedure prescribed bv 
the Act /q 

High Court and appeal, 38, 646—660 

ordei in aid by, under section 77 660- 

petition presented to wrong coSt 

128 1^9 

powers under section 4 are subjek to 
the provisions ol the Act 26 

section 4 and section 28 oq on 

section 4 and sections 53-64 ’ or 

section 4 and section 06 97 

section 4 and section 68 3(1, Ool -fjoj 
power to decide rmestions arisino- in 
insolvency " 2i 
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suits by third person to recover pro 

perties attached by receiver 31-32 

superior title of trustee in banlcrapt^y 

trtosfers within section 53 of the 
iransfer of Property Act 48), 496, 

procedure to be followed by courts 

restrictions on powers of certain eSrte 

to be auxiliary to each other 659 — ^661 


Baakruptcy Acts, law under 23 
clwms arising out of bankruptcy 30 
eiaims not arising out of bankruj;k(5y30 
custinction between claims arising out 
ot bankruptcy and claims not arising- 
out of baiikriupicy 3 ?] 

English law, under 23 

fictitious transfers und transfers iraudu- 
lent witliin section j8 ol the Trans- 
iers oi Property Act 480,406,497-498 
Hindu sons 2o, 28, 508 

limitation 30 

Presidency-town Insolvency Act, under 

Provincial Insolvency Acf, under 
Provincial Insolvency Act, 1907, under 

22 24 

j PWfihwer from receiver 25,46 537 
j r^s Judicata 21 23 31 

sale by court of disputed interest ’ 21 


Court executing decree 

applications by receiver for possession 
oi attached property, is it necessary 

interim receiver, 1fto2 
eoftfofexecution 

dutm^ of, as to property taken in execu- 
property taken^in ete- 

1 and 

execution, costs of 474475 

nTtnll of 

possession of execufeg 

property f '““xvtiSo 

sate ^b, after notice of admis£| 

‘'’^ed'’Sonif‘l‘*T’ of attach- 

eo propel ty by 

i^o^position, Dividends. 
Uistiibution, becured creditors Ew 
cution creditors, Proof of debts.’ 

appeal by nsfo g i/a 

Dividends~&e Dividends ’ ” 

distiibution See Disti ibution 

SecuHcf on rights of447-476 

execution— &e Execution creditor 

Secute I'oave to 

petition b.y-6’ee Creditor’s petition, 

^ ufder^s transfers are avoided 

under sections 53 and 54 P. I a. 

f t 498494 

proved in the 
foreign insolvency of the debtor 

1415 


f^n rippl^rriy" to a'uesL^« ITl 1 ^oof of debt 

llD' ■ - 153» 
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Cre<lito3*® — [coutd^ 

secured creditors— Secured creditors * 
suit by, against insolvent— Leave to 
sue* 

CFeditor’s petition 91 115 

adjudication on ^ ^ ^ 91 

adjudication order, publication ol 806 
amendment of 112 — 114 

admission of 150 

conditions on which creditors may peti- 
tion ^ ^ 91 

act of insolvency must be within three 
months 102 — 107 

computation ol three months in case 
of transfers 107 — 112 

computation of three months in other 
cases 112 

extension of the period of three months 
by courts. 

a period of limitation or not 102, 103 
extension under the General Clauses 
Act ^ ^ 103-104 

extension under Indian Limitation 
Act 104-105 

extension under section 78, P* L A. 

1920 105-107 

extension under section 148, C. P. G*, 
1908 107 

amount of debt 
debt must be liquidated 
inquiry into debt 
joint debt 

debt, its meaning, nature 
contents of 
debtor as a witness 
dismissal of 

dismissal of, sufficient cause 
dismissal of, what is 
^ dismissal of, what is not 
** dismissal of, and award of compensation 

186—189 

examination of debtor 170, 174-175 
examiimtion of debtor, scope of 170 
facts to be proved at the hearing 170— 

178 

hearing, fixing date for 170 

necessary parties on ^ ^ 115 

petition to be in '^iriting and verified 

139 

secured creditors petition 114 

verification of ^ _ 139 

criminal proceedings— Penalties 
damages See Proof of Debts 
death*--5ce Debtor. 

Debt— iShe Proof of Debts, 
amount and character of, for creditors 
petition 906, 97, 101 

amount of, for debtor’s petition 125 
concealing debts ' t 607,613 

debts act provable and discharge 409 


98- 


97 
101 

98 
95 

96, 101 
142 
170 

180—182 
182—184 
184 
183 


defimtiou* 


15, 17 


discharge, effect of, on debts 404—413 


see 

eifect of order of discharge under 
discharge 

leave to sue ior - — See Leave to sue 
leave to execute decree for— Leave 
to execute. 

omission to prove ior, ei'fect of 404— 

^ 40B 

prioGty of debts— aVcc Priority of debts 
proof of— S'cc Proof of debts 
promise to pay, after discharge 409*410 
provable debts and discharge 409 
readjudicAtioo, debts contracted after 
annulment and before 377 

Debtor — See Insolvent 
abuse of process and debtor’s petition— 
See^ Debtor’s petition 
act of insolvency by 81 

adjudication of 81—88, 180 — 186 

adjudication of, on creditor’s petition 
91—115, 180-182 
adjudication of, on debtor’s own peti- 
tion ^ 115-127, 185-186 

annulment of iKljudication— Annul- 
ment of adjudication 
arrest of — See Arrest 159, 160-161 
arrest of, aftp* adjudication 312 

arrest of, before adjudication 159, 161- 

162 


attachment of debtor’s property before 


adjudication ^ 169, 161 

death of, and re-adjudication B77 

death of ^ 147—149 

death of, after adjudication, continuance 
of proceedings on 149-150 

rights of debtor’s legal representatives 
in proceedings 150-151 

definition and enuuieration of 15-17, 

81—87 

duties of, before adjudication 162 

duties of, after adjudication 196 

duty to aid receiver 196 

examination of, at or before hearing of 
petition 170—174, 175, 179 

firm ^-85 

foreigner 81-82 

fraudulent preference by,— Fraudu- 
lent Preference 

inventory, duty to give 140-141 

joint debtors, petition against 88 — 90 
joint debtors, petition by £W 

joint debtors, adjudication of 88 — 90 
joint Hindu family » 85-^87 

lunatics 04 

married woman 83 

meaning of 81 

minors 82 

offeree by — See Penalties, 
partners and firm ^ 844^5 


penalty for failure to perform duties 
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Par tn €5 rs'*™(co ) 

proof by a partner or sep^jratc e&ta^<? 
of a partner against joint estate 

oh5-58i) 

proof in respect of distinct contracts 

^ 582—584 

proof where same person is joint and 
separate creditor 

reputed ownership, effect of^ on different 
estates ^ 264, 581-582 

separate and joint debts, what are 582 

separate and joint estates, w'^hat are 

581-582 

share in partnership, vesting 
receiver 

surplus of the estate of, how 


ot, in 
203 
applied 
587 588 


Partiiersliip — See Partneis. 

Patent — 

vesting of, in receiver 203 

Pay — 

vesting of, in receiver 2S0-2S1 

Penalties — ■ 

amendments and changes in laws isolat- 


ing 

analogous law 
appeal, in case of 
books, destroying of 
books, keeping of false 
books, omission to keep 
books, witholding 
burden of proof 
binder of proof under En 
complaint by court 


607- 608, 616-617 

608- 609, 617-618 
613—615, 625 

612 

612 

612 

610, 612 
609 

lish law 608 
620 


complaint by court discretionary 620 
complaint by private person ’618, 625- 

620 

composition, criminal liability after 622 
concealment of debt 607 — 813 

court, when should take action 609 
criminal liability after discharge or 
composition 622, 625 

criminal liability after discharge, none, 
under section 70 625 

discharge, enminal Uability after 622 
discharge, effect oil for taking action for 
offence under section 70 625 

documents, destroying 612 

documents, falsifying of ^ 612 

documents, withholding of 6U, 612 

doing away with property 607, 613 

entries withholding or altering 612 
enumeration of offences 606-607, 622 
failure to disclose property 611 

f^lure to perform duties 610-611 

false entries in books 612 

lal^ifying books 812 

fl'audulent concealment of property 
. , 611—613 

j Mmdulent discharge of debt 613 

|»i$uieht disposal of property 613 


iiauduleiit intent necessary for offence 
under elainse ^'5), section 69 612 

TiuUuU Penal (Jode, offence under 612 
keeping of false books 613 

inagisfraie hav ing jurisdiction 621 

mortgaging pro])ertv 607, 613 

notice to the insolvent from taking 
action 616 

oifence undiseliargetl insolvent 622 

—625 

offence when must have been com- 
mitted 609 

offences, enuineriition of 606-607, 622 
offence tvbi{‘h can be committed by any 
person adjudged insolvent 606-607, 

613, 622 

offence which can be committed by any 
person other than the insolvent 613 
offence which can be committed by in- 
solvent and others 613 

omission to make entries 612 

preliminary inquiry by court 619-620 
preliminary inquiry at what stage to 
be sold 609, 619-620 

procedure of court in case of an offence 
under section 69 616 — 621 

procedure of court in case of an offence 
under Act III of 1907 621-622 

procedure of court in case of an offence 
under section 70 625-626 

undischarged insolvent obtaining credit 


622-625 


essential of the offence of 624 625 
obtaining credit 624 

procedure of the court in ease of 
offence 625-626 

appeal 626 

undue preference 613 

ivilfull^ done 610-611 


who can move the court for action 

618-619 


person aggrieved — See Appeal. 

Petition— /Sae Oreditor^s petition, Deb- 
tor’s petition 

admission of, procedux'e for, and on 151 
amendment of 112 — 114, 141 

arbitration, reference of petition to 42 
consolidation of petition 144-145 

contents of petition 139 — 142 

continuance of proceedings on death of 
debtor 147 — 151 

effect of debtor’s death after adjudica- 
tion 149-lcO 

rights of the debtors legal representa- 
tives in proceedings 150 

termination of insolvency proceedings 
in the case of a deceased insolvent 
• • 151 

court to which petition should be pre- ^ 
sented * . , * . ISS' 
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INDEX 


Petition— 

creditor’s petition— Creditor’s peti- 
tion- 

debtor’s petition — See Debtor's petition, 
dismissal of 130 — 186 

notice to creditors 151 — 153 

effect of want ol notice 153-154 

petition to which court to be presented 

128 

power o£ court to change carriage ot 
proceedings ^ 145 — 147 

conditions on which substitution may 


be made 

146 

effect ol substitution 

147 

English cases considered 

146447 

limit ition for substitution 

146 

power can be exercised in 

pending 

proceedings only 

147 

procedure to hearing oi 

170 

verification of^ 

139 

withdrawal of 

142-143 

withdrawal of, after adjudication 143 

wrong court, petition to 

139 

Peiitioaiag creditor — See Petition, Gredi- 

tor’s petition. 

debt must exist at the time 

of act of 

insolvency 

97 

debt must be liquidated 

98 

joint debt 

petitioning creditor’s debt. 

95 

amount of debt 

97 

debt barred by limitation 

96 

debt foimcled on illegal consideration 


96 


debt must exist at the time of act of 


insolvency 
enquiry into 
its nature, meaning 
proof by 
who can be 
who cannot be 


97 

98 
98, 101 

443 

92—95 

95-96 


Pledge— 

of goods held by reputed owners 263 
pledge of goods as true owner 278 
Posseiiion — Bee Seizure. 

Power— 

of sale oi father in joint Hindu family, 
when it vests in receiver 204 — ^208 
of sale of manager other than the father 
in joint Hindu family, when it vests 
in receiver 208 

Powew of Court — - 

genera! powers of court 21, 39 

InjancMons, granting of 44 

review u, 648 

revision under section 75 (1) first 
proviso , * 645-646 

revision under secticA 115 of C. P* G. 

wnsfer of proceedings ’ 21 


power to decide questions arising in 
insolvency — See J urisdiction 
Pre-emptiom — 

receiver take subject to right to pre- 
emption 239 

Preferential debts — 

clerk, salary of 574 

crown, debts due to 573-574 

labourers, wages due to 574-575 

local authorities, debts due to 574 
Presidency-towns Insolvency Act, 
under 573 

salary, meaning ol 574 

servant, wages due to 574*575 

wages, meaning of 574 

Prescribed — 

definition of 15, 17 

Priority of debts— Preferential Debts 
Private examination of witnesses— 
answers as evidence against witness 

565-566 

application for, by whom to be made 

561-562 

arrest of defaulting witness 556-557 

conduct of 563-664 

courts empowered to order 567 

documents, production of 566 

English law as to 657 — 559 

examination of witness, how to be con- 
ducted 563-564 

ex parte order for 567 

expenses of witnesses 556-557, 565 
granted, when 560-561 

history of section 59A . 557 

incriminating questions 564-565 

insolvent as witness 665 

object of 560 

persons residing more than 200 miles 
away 503 

persons who may be present at 

563- 664 

power of, discretionary 560-561 

professional assistance for witnesses 
at 566-567 

purda-nashin woman, power to 
summon 66 

questions which witness must answer 

564- 565 

refused, when 660-561 

witnesses, who may be examined 

662-563 

who can apply 561-662 

private iatematioBal law, rules on 
bankruptcy 10—1?, 1446 

Proeedara— 

procedure to be followed by court 

in appeals 664-655 

for admission of petition 15l 

on applications under sections 63 atod 
54P...LA, 
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oa admission of petition 151—154. 
Proceedings— 

continuance of, on death oI dcbtm 

power to change carriage of proSIdTigl 
Prefll, of busioe,.- 146-147 

distinguished from person earnings 

future profits 

vesting of, in receiver 234—236 

Proof of dolits— 

administrator, proof by 
admission of 
aifddavit verifying debt 
agent, commission due to 
alimony 
amendment of 
annuities 

arrears under deed of separation 
assignees of creditors, proof by 
benamidar, proof by 
bills of exchange, holders of. proof 


317 
443 
314 
33U 
327-328 
324 
328 
328 
318 
318 
by 


calls on shares of compan y ^ 
claim lor maintenance by'Hmlu widow 

commission duo to agent 
contingent debts incapvole ot befn. 
furly estimate! 

contingent liability provable in i„sol 

vency “ 

TiSt' 

consideration, for debt, joint-debt m- 
convenant, inquiry into .315 

contract against policy of bankruptcy 
law, debt arising out of * 

contract, damages arising out of 

contract in fraud of creditors, debt 

arising out of ’ 

contract to give preference to credits 


debt arising out of 
contracts, proof in respect 


ol 


338 
distinct 


322 
333 
338-339 
442 
330 
329 
338 
in a 
14-15 
rights of 

titoffi, rights of, under a compositfon 

. 692 

t^nst co-respondent 883 
I Wising out of contract $30 


co-respondent, damages against 
costs 

cost of proving debts 
covenant to pay premiums 
covenant under a lease 
Wtoors, agreement in fraud of 
cr|aitors who have also proved 
wreign insolvency, by 
creditors who come fate, 


7,37 

, .damages arising out of breach ol Irjst 

damages for tort gan qqo.lH 

dfi’ht ^’ b.a'bilily lor payment after ' *^340 
debt arising out of contract agaiMt 
policy of bankruptcy laws 
debt arising on a voluntary bond 

debt barred by limitation 3 ^- 3 ^ 

debt contracted after noticed of presen- 
tetion of petition 

ct/.sr"' “ ‘'™“ ‘“"id 

■““ides'* “ 

adjudication 333 
debts and liabilities provable in insol- 

V6ncy Q/fA 

debts and liabilities not provable in 

insolvency ^24 iwi 

debts barred on adjudication date but 
subsisting on date of presentation 
ol petition 334—337 

debts not enforceable under the gener- 

deed of separation, arrears under 1^28 
discharge, proof after S22-B2R 

double proof 

dower debt of a Muhammadan wife 

‘rrr binder 

Act 111 of 1907 qii 

executor, prod by, in respect of dkt 
due to testator 

executor’s right of retainer 317 

expunging proof ^ 

when to apply ^ 

fraudnw'^^Y 444-446 

traudulent preference, right of proof 

where payment or transfer set aside 

£>99 

guardiau.of a minor, proof bv 317 
inquny into consideration ‘ for debt 
. J. D. or covenant 315—317 

interest, prpol for 435 — 44 ! 

adjudication order, interest after date 

1 , 438—440 

allowed as general rule only upto ad- 
judication ‘ 4374^ 

debts payable at a future date 414, 438 
mortgage debt, interest on 440 
rate^of, where interest is stipulated 

rebate of, on debt not presentl^^^! 

a0l6 4 I 4 -- 4 I 8 

reduction of interest, under general 

^ 

surplus, interest, wh.ere. there is a 

^ „ 488-439 

lapse of time no bar to proof . 591 
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Proof of iehis—icontd.) j„aer 329- 
lease^, rent and coven luls unclei 

4. . 318—320 

liability ut suretj ,,„(ipr section 

liabiiity for maintenance un 


488, i'r. P. (1 3 a30 

liabil.tv tor P‘^yf®f/‘\ t.act7 331-332 

liabilities resemi'ln'g relations 

liabilities _ arising out oi ^.^2 

resembling contr-w ts ^ g^g 

limitation, debt barred bi g^,^ 

married woman, proo 341.342, 444 

riiaSV and 

4SS ?»«»»«, pro... 1 deto 

OH , i? _f 4A3i 

numerous claims, proot 01 , , , ^ 

official receiver, framing of scheduie^D| 

official receiver, no power to 

or reduce proot 337 

periodical P^5''uents 
persons by whom proot to 

petitioning creditor, proof by 

rriolT%rSs-r Preferen^^ 
pr?o?afteT/^’™'"^ of'schedule and be- 
fore discharge 322-323 

proof after discharge 
reducing proof 443 

when to apply 445446 

who can apply ^43 

renT and covenants under a lease 3|^4 
proof after framing of schedule a^d 

fore discharge 

oroof after discharge ^f+n 

Leretagieementto give preference^ 

seMrtd creditors, proof by 318, 42|^ 

amendment of proof where valuation 

made on a mistaken estimate 428 

amendment where securities^b- 
sequently realized 

appeal from orders regarding entries 

schedule—S'ee Schedule one to the 

appeal from orders aisallowing or re- 
ducing entries m schedule— 

Schedule to th^Act 

assessment.of value of, security where 

' ia* ieesrity noither realiss^d 

dered ' 432-434 


1 limning cf securities ,14^ 

what securities must be valued 

penalty for non-compliance with ruks 
as to proot 427—434 

proof by 440-441 

1-PauLtiS of security, 
lor the balance . , 

rekmption of security, by receiver 

surrender of security, proving ffir 

vaUffity mortgage, “^<iuiry 
surety, liability of 318-321 

surety, proot t)> ^19-320 

Sf of debt g...^ 

time for 319-320 

tort, damages lox 

SsCaSges arising out ol breach'^of 

youThers! Suction of, on proof it 

Sperty-^°e Kealization oi Dfope' t^, 
after-acquired property, vestmg^l,^^ 

a/rSnt by debtor to apply a fund in 

agSeSydf^tortopaydebto^^ 
a specific fund . . !u 

agricultural, special 

dadar7ion under section 68, C. P. C 


obiect of the proifisions 
order oi adjudication to bo deemed a 
decree order . . 

laws relating tOi m 

let for agricultural purposes, meanmg 

agriculturist, house belonging ' 

assignment of 

, 221 
auctioneer 

benelcial interest of trustee 210-^ 
bills sent to banker for collecting W 


business, profits of t^of ■ 

cheque not an equitable ®®®*^m ,_923 
drawer’s balance at bankers 2ai-5W J 

brokets 
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Property-(co«M.) „ . 

cheques sent to banker lor ^ " 

chose in action , 203 

Cohen v. Mitchell, rule in 2b4— 2Hb 
Cohen 0 . Mitchell, to what ProP^ity ap- 
plicable 2-4, 2H()-28l 

commission agent ‘^-'0 

company, compulsory transter oi shares 

compulsory deposit in providei^fund 

compulsory transfer of shares in oom- 
pany , 22b 

contingent interest, vesting ot 
contract of service to be lenderea to 
insolvent 2^ 

contracts involving personal skill _ 
breaches of contracts, vesting ol rights 
of action in respect 236 238 
contracts made by insolvent prjo’^ 

in solven cy ^ i i x 

contracts made by insolvent, liability 
of receiver to perform 227 — 219, 289^ 

241 

contracts modified in insolvency, 227— 

229 

copy-right , 

covenant not to assign lease and 
vency , 224— ij2< 

covenant not to assign lease, 
ins: on receiver 224 227 

“’'^’?94?o:239 
distribution of See Distribution of 

properties, dividends, 
divisible among creditors 

equitable assignments j.i° 

equitable assignment, distinction be- 
tween English law and 

equitable assignment of af<:er-acquired 
property , . 

equitable assignment of 

' equities, receiver takes subject to 2^> 
equity of redemptmn 2^291 

exparte James, rule m , 
execution ^ creditors, restrictions on 
rights of 1 

express trusts, held by 

fictitious transfers UeM^bvi? 

fiduciary capacity, property held by in- 
solvent in , if, , 

following trust proijerty 211-^1. 

forfeiture clauses in wills 

fci.l.taw«to *4-227 


distinction between English lau .md 
Indianlaw 2-4 

rules of consti action 

fraud, goods obtained by insolvent hj’ 

240 

goods, contracts relating to sale oi 227 
goods obumed by insolvent by fraud 

,240 

goods sold and delivered to insolvent 
by mistake 


appropriation 

213- 


goods, specific 

goodwill . , 

held by insolvent in fiduciary capacity 

210 

held on trust by insolvent 217 

insolvent cannot be compelled to jvork 

228, 236 

joint family property, ve|i|g^of 

joint Hindu family, ^solvency of f athCT 

204— “200 

joint Hindu family, insolvency of 
father, limitations to which sub- 
ject . , 207-20b 

joint Hindu family, insolvency of mem- 
bers other than manager ‘"'gglg 

land, agricultural, exemption from 
vesting . ,, 232-234 

lease, forfeitures clause m, their con- 
struciion „ ^^24. 

management of, by insolvent 595, 697 

mere right to sue, sale OI 

mistake^ goods sold, or delivered to 

mon^y deposited with bankrupt for 
specific puipose 


20 

bankrupt for 

223 


speuulu yuip'j^v . , 1 

money paid by customer to banker in 

current account . r i 

money paid by customer to banker as 

deposit for a fixed period 2ii 

money paid into a bank to wbed 
in a specific manner 222, 223 

not divisible among creditors 2 W 

notice of equitable assignment 213 
order by debtor to creditor 

tor’s debtor n, e 

order on solicitor to pay 
Side local limits and voluntary 

partoeriypi forfeiture clause in |i4 

partnership, share xn 

pSnal earnings, vesting of 23453.) 

personal earnings - oa .S 
profits of We or business 23o-2db 
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Propeity— (co«W.) 

personal skill, contracts involviiij* 22B 
persons holding pronerty lu fiduciary 
capacity 210 

, poasiaiiity of interests, 203 

pre-emption, prvperty subject to right 

. 230 

profits of trade or business 235, 230 
proiuise to pay debt out ot money \chon 
received 214 

property attached bi'- receiver and 
rights of third persons 31-32, 001—604 
property divisible amongst credit irs 

, 202 
propertv exempt under C.P.O. 22 )— 239 
property held by insolvent on trust 210 
property deposited with insolvent for 
specific purpose 218 

property in possession of third persons, 
receiver’s power to take 534-535 
property in possession of court 471472 
property not divisible amongst credi- 

1 -2. , et seq 

property sitiiited outside British India 

2 , lU-13, 239 

property situated outside local limits 

and voluutaty transfers SOD 

property taken in execution and rights 
ot receiver 

protected transactions.— Protected 
transactions. 

provident fund, compulsory deposit 

, , 231-232 

purchaser from receiver 3,^7 

realisation of— (Sfee Realisation of Pro- 
perty. 

receiver takes subject to equities 240 
receiver takes subject to liability to 
perform contract " oon 

receiver takes subject t) morigage 

. , 239-240 

receiver takes the same rights as the 
bankrupts 239-240 

receiver takes subject to pre-emption 

♦ oan 

receiver cannot avoid transaction of 
wmch he has taken the benefit 240 
receiver bound to return goods obtain- 
ed by insolvent by fraud or mistake 

receiver to do what is honourabS 

reputed ownership and trust ^ri^Jt^ 

rights, not transferable by^ tteir verv 
_ nature ' 

rights of action, vesting of 2.36— 

riskt, d.t..sibl, fn” 

rights mo4i8ad[ qu buoknipley 


right to follow trust property 211 
,rule in Cohen v. Mitchell ' 

rule in ex paite Waring 
double iiisolveiic,^ 
rule in e.x pnite James 
rules, goneral, to which 
suiiject 

.salary and pav oi 
others 


213 
284—287 
216-217 
216-2 7 
241—244 
resting is 
239—244 
public oiilcer.s and 
230-231 


sale by court of disputed interest .544 
sale of a mere right to sue 544 

sale of attiched propel ty by executing 
court after notice of admission of 
petition 472470 

’^^r^r^dlto'^ or-6te Secured 

settlement coustruetion of, forfeiture 


224—227 

203 

transfer 

226 

222-223 

213—215 


clauses in 

share in pirtaership 
share, clause for compulsory 
of, in company 
short jiills 

specific appropriation 
specific appropriation, not in pursuance 

or ail antecedent contract 215 

specific purpose, money advanced for 

223 

spes successioiiis oaq 

stock brokers 2 ^ 

suit by tliiid persons to recover pro- 
perty attached by receiver 31-32, 

suits b,y undischarged insolvent 244- 

things in action 9^ 

trade-marks i?f. 

trade, profit of 95 :)?: 

within section 63 of the Transfer of 
^ Property Act 1(1 496 

rence,— ^ee fraudulent Preference 

‘'“wrty“ "Silbr" 

trust property and reputed ownership 
beneficial interest of 2\o-2lf 

S'resr'™”*’ 

vesting of, in court ig« 54, 

y stin g of , in receiver ’ mi 

Waring, ex parte, rule in 2'6-2J7 

wniw’ elapses in 224-.227 

work, insolvent cannot be eoinpel%dS 
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Protected transactions— _ 

burden ut pi’ool ot WiUiti <>! liotuv 
consuleratuui , . , 

contracts or a<‘,iiiti'4h li.\ '‘i.soKont _ m 
respect ol iii? i)roiH‘rl> 

deliveiv ol u'oodb in uusaihcnl 

enuuiOKdioii ol 

esseiitials cit vo"y 

goodlaith 

history ot . __ 

notice, burden oi pins nit:: w.uit 
notice, ell’ect ol -n-tos 

payment by nisoheiit 

payment by insolvent to ins solicitor 

payment to insolvent 
payment with notice under C'li’lrj.ct 
made without notice .wJ 

proceedings iu iiivitum , , JJ-f 

imrcliaser from person acquiring title 
from insolvent tfaroiigb 
transaction - o« 

relation back and 

tranaactions before the order ot adjudi- 

Ccitioii o2o 

transactions alter adjudication 526 
transactions invalid under general law 

not protected ko^ ko? 

transactions must be bona fide 524ro2 
•‘valuable consideration 

what are 

Prole etiow order”^ 

discretion ot court ^Yn 

effect of protection order 60 i |xu 
extent of a 
history 

power to make , , , ^ 

notice to creditors of debtor s applie^ 

tioB for i^joira 

protection before ad]udication 
protection order after 

second petition for, lies where first 
is dismissed 

when should it be granted 

Provident fmad-^ ^ ^ 
compulsory deposit in 
Provincial lo^olveacy Act, 1920 
construction of 

date of operation of the Act o 

extent b,^u<o 

operation of the Act beyond British 
India -^V 

preamble to . , ^ , 

relevancy of English decisions m com 

struing 

retrospective effect of « -^Y 

' ii^ph of the Act ^ 

isxaiipfcSaatwn*-- ^ 

debtor at hearing of P®t|t|an IW, 


Laiuie ioexmimic 
under otlKM' Acts 

Parchaser boisa fide and for value 
frniu d transferee" u ho has acquired 
title under a \oluntarv settlement held 

Iroin :i iM'vsoii who has acquired title 
under a trnasler made by debtor with 
intent to defeat or delay 

Iroiii a prel'erred creditor 27, 616 

Irom bona fide transloree ior value from 
insolvent _ . 

belorc adjudication MO 

j.lter adjudication _ , , i i j; „ 

under a sale iu execution 
adjudication 

under a sale in execution 
adjudication 

voluntary trausters and 4:J» oui 

PardanashiH woman 
})ower to summon 

Eeadjwdi cation t x 4 » 077 

debts contracted before d 8 ,te Ot oi 

power to readjudge debtor insolvent 

relation back and «, 

surety, liability of. after 

Realisation of property “ 
contempt of court ^ 

immovable property paying 
to Government, realisation ot 

possession of property by 

power to remove persons from 

power lo remove persons from posses- 
sion, limitation of 534-537 

Power of receivers 

arbitration, leave to refer to 555-506 
business, leave to carry on ^7 

goodwill, sale of 

legal practitioner, leave to employ 554 
mortgage, leave to _ 
receipt, power to give o4< 

sale, power as to t -i =kc 

unsaleable property, leave to divideoSG 

accounting to court by a 

action by or against— (See Suits by 

and against— below 
act or decision of, application to court 
by person aggrieved, _ 

See Appeal to court against rece WT 
agent, power to efiaiilpy, ^ 

appeal by . 5 ^ 

wMtraSm power to pfer to 
assignment of right of aetton by ou 
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Re ceiver —‘{contd . ) 
attendance of insolvent ou 
caiTjiiig 00 lousiness oi insolvent 


carry nil? on 
iiisoivent 
com mission of 
compromise by 
contiol oi court over 
costs 

court us receiver 


1G> 

bv 

547 

business oi insoiveiit hv 
597 
533 
555-553 
537 538, 605-(J06 
539, 549, 550—552 
531. 541-542 


Distribution of property by— ^ 

See Distribution oi Property. Dividends 
dismissal oi 537 

dividend 5b9-590 

dividends, declaration of, and ovei sight 
or mistake oi receiver ^ 590 

dividends, omission to pay 595-596 
division of property in specie by 556 
duties of insolvent 162, 196 

duties of ^ 542—556 

ecfuities, receiver takes subject to 240 
ex parte James ruling in 241 — 244 
insolvency rules, relating to 679-680 
6S5-6S6, 692, 696-698, 712-7x4 
interim receiver and, compared 538 
intervention of, and after-aetjuired pro- 
perty 287 

leave of the court, when necessary 547 
legal practitioners, power to employ 

564 

liability of, for costs 539, 541,550—552, 
mere right to sue, transfer of, by 241 

-244 

mortgage by, of insolvents 


property 
554-555 
241 - 244 
530, 638 
94 
554 
633— 53T 
542 *556 


must act honourably 
negjigence of 
petition by 

pleader, employment by 
possession to be taken by 
powers of 

powers of which may be exercised with 
leave of court 544, 547 

powers which may not be exercised 
ivithout leave of the court 544 

pre-emption, receiver takes subject to 

239 

proceedings, power of, to institute or 
defend 548-549 

property of, attachment and sale by 
court 530 

purchase of insolvents property by 546 
purchaser from 537 

realisation of property hj^See Realisa** 
tioE of property 

receipt by 547 

refusal to pay dividends by 596 

relation back; of- -titlg of— iSfee Relation 
Back 


removal of ^ 537 

» remuneration of 533 

lemedics open to a person aggrieved 
bv an act ol 601 — 604 

report as to debtor’s conduct 396-397 
reputed ownership, insolvent’s property 
in , — See Reputed Ownership 
rights oi action, assignment, ol by 544 
sale bv, oi the insolvent’s property 539, 

544-545 

sale on credit by 554 

security for costs by 549 

seeuaty to be given by 530, 549 

settiig aside of sale by the 646-546 
setting aside of sale by the court 545- 

546 

small insolvency, in 631 

status of the receiver 539 

suits by and against 539, 548, 554 
as to insolvent’s property 539 

costs of suit etc.— /See? Costs 
defendant, insolvency ol, pending suit 

549-550 

moiMl duty of, in conducting suits 553- 

554 

no leave necessary to sue receiver 552 
notice under S. 80 of C* P. 0. 552 

notice under Order 21, rule 22 of C.P.O. 

553 

plaintiff, the insolvency of, pending 
suit 548-649 

procedure in ^ 548—560 

receiver’s right to sue in forma 
pauperis ^ 653 

summary administration, time for 
appointment of a receiver 63 

to whom property may be sold by 646 

» • I* * 1 _ _ _ j 5 


property in 
532-533 
580, 537-538 


vesting of insolvent’! 

wilful default of 

Receiver in suit'*"' 
appeal by 

insolvency to have powers of a re- 
ceiver under Order 40, rule 1 of 
C* P. C., interim receiver in 164-165 
of mortgaged property, rents realised 
by ^ 292-293 

power of receiver in insolvency to 
remove a 536 

property in custody of, and secured 
creditors 292-298 

Receiving order**^ 
under English law 
Relatioa 

commencement of insolvency 
effect of 

exception of doctrine of 
history of the doctrine tinder 
law 


297 ^ 
297 k 

m 


iS 
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Ralalion ^ 

oi 297 

paviiieiitq h\ nisoheiit 297 

paroiPiits to inS3lvenis 297 

protpcted tiansietioa--*siV pruteotid 
t ran saot ions 

resuit«{ ot doctrine of 297-2% 

scope of doctrine 298 299 

section 51, and 299 

section 53 and 299-390 

section 78 and 299 

transfsi of properly by insolvent 298 

transfer not void as acts of insoivencv 
unless within period of 297 

Repeals 

Reputed ownership-— 

aKerit, goods entuisted to 272 273 
applicability ot the doctrine of ' 2G1 
annuities 202 

at the date ot the presentation of the 
petitio 1 269-270 

attachment of goods held bv reputed 
owner 263 

bailee lor sate custody, goods in the 
hands ol 277 

beneficiaries 271, 278-279 

bill oi exchange 2H2 28J 

bill of lading 266 

Boarding house-keeper 27“? 

book debts 276 

bookseller 272 

building contracts 279 

bu'^i ness, meaning of 269 

capacity to consent 275 

change of ownership where it is notori- 
ous 273 

ohoses in action 262 

circumstances giving rise to 270 271 
clockoiaker 272 

coach-builder 272 

conditions neoessiry for operation ot 
the doctrine 261 

consent of true owner 274-275 

consent ol true owner should extend to 
the reputation of owmership 274, 

275-277 

consent of true owner should be to the 
possession of goods in insolvents’ 
trade or business 275 

consent, determination of 279—281 
consent,^ determination of, alter pre- 
sentation of petition 280, 381 

consent, evidence of 276-277 

constructive possession 262 

custom 271—274 

delivery order 266 

demand, effect of 279-280 

determination of consent 279--281 
determination of consent by taking 
j^'^ossession of 266 

, goodi seized irnder 2^ 


dociimentol tirie 
ylock-uariant 

dortrinc of, ulicn appHcaWo 
e^.scntiais ol 
evidence oi 


206 

266 

261 

201 

271 


oximutor, property in reputed owner- 

sliip ol 271 

evecutor de son sort 271 

lact«)rs, goods in hands of 271 

farmer 272 

fixtures 263 

turn it ure-deaier 272 

goods abroad 281 

goods at sea 281 

goods, meaning of 261, 262 

goods must be in possession, order or 
disposition of insolvent 262— 264 
goods must not he insolvent's own 277 
goods, property in reputed ownership 
must be 261 

goods in imssossion of servant, ware 
house keeper, depositor, canier etc 

, . , 263 

hire-purchase agreement 262 

history of 260 

hop merchant 272 

horse dealer 272 

immovable property, not applicrble to 

'm his trade or business” meaning of 
, , , 267-269 

insolvent must not be true owner 277 
Iron-mongers 272 

jewellery, dealeis in 273 

malting agent 272 

meaning and object of 260 

notice ol assigament of trade debts— *Vee 
determination of consent 
notuiety oi change oi ownership 273 
paitners 6 264,582-582 

partnership, share in 262 

piano hirer 272 

pledge of goods held by reputed owner 

263 

policies of life insurance 262 

possession, order or disposition, nature 
of 262-264 

possession, determination of 265—267 
possession taking of 266-267 

possession must be real 266 

possession, sole, essential 264-265 
printers 272 

proof, true owner’s right of 283 

property must be goods 262 

rnilwiy receipt 266 

receiver, possession of 263 

rec^mreraent of section 261 

secured creditors, clause does not apply 
to , 281-283 

shares ** ^ * 262 

sheriff^ posgessionrof * '' ^ 
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Re|3iite«l owner*l»> icontd) 
sole posfc>essioii essential ^ ‘ oao 

stock and public iiinds 262 

things IB action and tnde debts 26 ^ 
trade or business, goods m 26j-~2bJ 

trade debts 276, 2bl 

traders, clause applies only to M), 

2D7-“*2b9 

true owner, consent of 274-275 

true owner, insolvent niuat not 277 
true o^^ner, meaning of 277 279 

true owner, right oi pi oof of ^ 2bd 
trust propel ty and 278-279 

Upholsterer 2^ 

usage of trade ^ 271 

warehouseman, possession of 2b3 

watehmiaker 272 

wine merchant 272 

Ees-judicata— 

decisions as to title, etc , under section 4 

8>^2 

dismissal ol creditor's petiti n and 

40, 115 

dismissal of debtor’s petition and 127 
Review — 

law as to 41 

wheie discharge refused absolutely 

385«3b6 

Reviiion**^ 

interference in, rules as to 645*046 
ordeis of the district court in the 
exercise oi original .lurisdiction, from 

653 

under section 75 (1) first proviso 

645-646 

under section 115 of Ciul Procedure 
(Jode 646, 653 

Rsghti of actioa-"" 

sale of a mere right to sue 544 

vesting of, in receivers, rulel relating 
to 238, 238 


Aihhabad 

Bombay 

Calcutta 

Lahore 

Madras 


678-682 
683-690 
691 — 694 
695—710 
710-718 


effect of rules made under the Act 671 
power to make rules 639-670 

Salary— 

as preferential debt 574 

vestiag of, iu receiver 230-231 


by execiitiag oourj of property under 
^ after noliee of applim* 

tiou * • ilMn 


of insolvent's property hy receiver 

544—546, 554 

^savings 673-674 

scheduled districfs 6 

Schedule ol creditors— 
appe<ii iioin oicleis regarding entries 
HI — fSee Sihcduie i to Act 
consuleiation, inqiim into 315—317 
timning of, bv court 314 

framing oi, i>y after annulment 

on ap pi oval of composition 374 

framing of b\ official leceiver 324 
insolvent’s nght to contest a ci editor’s 
proof of debt 323-324 

omission t > piove, effect of 373, 374-375 
proof rnav be tendered at any time 
befoie discharge 332-328 

pr 0 > f ait e r d i sc h ar ge 322-328 

Scheme of arrangement — See Composition 
and scheme of arrangement. 

Second insolvency — 285 

Secured Creditors — 

adjudication, secured creditox'S not 
affected by 290, 429 

attachment ol mortgage property and 
execution oi mortgage decree 293 
defixiition of 15, 16, 17 

equity oi redemption, vesting of, in 
receiver ^ 290 

execution of decree and rights of 291— 

293, 468 

interest on mortgage debt 440-441 
leave to sue 295 

leave to execute 295 

money paid into court by defendant 294 
mortgage by settler after settlement, 
where settlement is set a«ide under 
section 58 498—501 

mortgiged property, rents recovered 
by ret eiver appointed in a mortgage 
suit 292-293 

order o! adjudic ition, secured creditors 
not affected by 290 

payment into court by deiendant 294 
petition, insolvency, by 116 

proof by secured creditors 290, 431—485 
property in custody oi receiver in a suit 

292-293 

property under execution and rights of 
secured creditors 475 

realisation of security by suit or other- 
wise by 293 

receiver’s power to deal with 391 
rent of mortgaged property, recovered 
by receiver in a mortgage suit ^2- 

393 

reputed ownership and lights of 

m5rW$ 

rights of, not affected by 
r^ts of paired or©ditt»S^|u 
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Secured creditcrs — (fonftL) 
ri^^hts of as to prool 2'KJ, 127, 
sale oi inort^aaed property in exeenfurn 
oi niorteo^e derrop 21)*^ 

stay of suit .uid Bd — 38, 2 ^ 

suit by secured creditor, receiver neces- 
sary pirty to 2pn 

suit on mort^^asce after ad iml ication 
suit by, how irir affected by proceeding's 
under section 53 490-491 

y ol un ta ry transf er , an d 490-401 

who are 17, 18, 294-395, 429 — 431 

Seizure*— Attachment 
by reeeiyer ot debtor^s property before 
adjudication^ 150. 161 

by receiver of debtor’s property after 
adjudication 530, 534 

by receiver of property in hands oi a 
third party 31-32, 534 535. 601 — 604 

Sef-off — See Mutual Dealings and Set- 
off. 

Settlement — See Voluntary Transfers 
forfeiture clauses in 224 — 227 

Snoail insolvencies 629 — 681 

Stay — 

civil court, power of, to stay suit, etc., 
pending before it 3jU, 302-303 

discretion to stay suit, etc. 303 

insolvency of plaintiff, and procedure 

304 

insolvency of defendant and procedure 

305 

power to, discretionary 303 

procedure in stay ot peiidin|>- suits or 
proceedings 804-305 

proceedings which may be stayed 333 
suits and other pioceedings. stay' ol 

300—305 

sale in execution after adjudication and 
stay ot ^ 303 304 

suits commenced alter adjudication 
without leave and stay 301-302 

stay of suits under Act III of 1907 300 
stay of suits under other Acts 300 
Stock exekangTo*— 

card of membership by Bombay Native 
Share and Stock Brokers’ Association 
does not vest in receiver 238 

defaulting member, petition against 94 
petition by stock-exchange creditor 
against defaulter 94 

property in possession of stock-broker 

238 

Stranger t6 the iaselvency— 
jurisdiction over— Courts, 

SuBordi Hate court — 

appeal to District Court and High 
Court 641-642, 644-645, 

646-650 

nowejrs concurrent with District Court 

20 


power of Iligli Court to in^olveiiey 
pioceedings in 15 46, 302 

what IS im 

Sobseqtienl trade creditors 247-248 2S!h 

290. J77 

Subsequent purcliasei — See Plin luhSeT 

fide and. Imt \ ai le 

Sub-purchaaer— “Aee ,Fuicliuser bona fide 
and for value 

successive bankruptcies 247-24-8 

Suita and other praceediugs*— * 
by persons not creditois not haired 
after adjudication 249-250 

commenced before adjudication not 
affected 251-212 

creditors, under Order 21, rule 63, 0. 

P. G. and leave to sue 253 — 255 
dividends, suit ior 595 

during pendency of insolvency proceed- 
^ 250-251 

effect of annulment on suits and other 
proceediogs 351-352 

execution against insolvent’s property 
and leave to execute 252-253 

execution, notice of, to receiver 653 
for recovery of property attached by 
receiver 31-33, 601 -604 

leave to execute 252-253 

leave to sue 255 

leave to sue and secured creditors 295 
limitation for suits against insolvent 
after annulment 259, 661-662, 665-— 

668 

pending at the time of insolvency 300— 

806 

receiver, by or against 539, 548—554 
secuied creditors, suit by 292-293 
suits by or against receiver, 
leave by insoivency court receiver to 
suGor defend 547 

leave of court to sue receiver, not 
necessar.y 552 

notice of suit under section C, P. 

Code ^ 522 

notice of execution under Order 2L 
rule 22, 0. P. 0. ^ 553 

insoivency of plaintiff pending suit 

648-549 

insolvency of defendant, pending suit 

549-550 

stay of ^ 300—B06 

undischarged insolvent, suits by 244- 

245 

Sttinmairy admiaintratiHn-*" 
amendment of section 74 in the Punjab 

631 

in case of small insolvencies 629--*631 
insolvency lulm m to 631 

Surety — * *' * 

co-sUrety, peMtfon by * 94 

discharge, order of, and ^ ^ 
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S^relf—^coniJ ) 
petition by 

iireierred creditor, ma'v be 94 

proof by 319-- 8ii 

Sutplm^ ^ ^ 

ass 1 n in col o i f>9S- o, 

atta(*!iiiieiit oi 598 

dis^nbutioii of, uider cnnpositioo 599 
insi!\ eiit eiitit^ed to, 59D599 

nature of the ri^^lit to 598 

Tiling* in action — 

and repined ownership 292 

vesting of, in receiver 20 5 

appeal, on questions relating to — See 
Appeal, 

questions of ^ 30 31 

superior title of receiver 30 

Tori'— 

clamiges for, and proot 330, 332-3e33 
damages i)rtort^to inS3lvent\s person, 
right oi action for 236 

damages fort'jrt to insolvent's property 
right of action for 387 

damiges tor tirt both ti insolvent's 
person airl property, right of action 
for 337 

Trade marie — 

vesting of. in receiver 2 }3 

Trading after knowledge of insolvency 

3)3 

Transactions with insolvent — See Relation 
Back, Protected Transactions 
after adjalieation 244—246. 526 

before insolvenc.v but within the p-^riod 
of relation back — See Relation Bick. 
between date of presentation of petition 
and before adjudication 526 

impeachable under bankruptcy law 
when,— Sec Voluntary Transfqp and 
Fraudulent Preference, 
not impeachable under bankruptcy law. 
wlien— 5WProtected Transactions 
Transfer of praceedifligs 21 

Transfer of Property Act, section 53 — ^ 

26, 480, 496 

Traaafers— Purchaser bona fide and 
for value, Assignment, Fictitious 
transfers. 

transfers^tvhen an act of insolvency— 
Acts of insolvency 

transfer which is an act of insolvency 
when protected 525 

transfer for benefit of creditors 
Acts of insolvency 

transfets to defeat or delay creditors— 
S^e Acts of insolvency 
tyapsfers by way of "fraudulent pre- 
ference— Sfee Fraudulent Preference 
Transfer of PropertJ^* Ac% section 53 
* : 26 , 480 , 4^6 


transfer of property definition of, 

15, 16, 18 

v 6l untary settlements — See V ol iin tary 
Settlements 

voluntary transfers— iSec Voluntary 

TiMiisters 


Trust — 
express trusts 
property held hv 


210-213 

insolvent on trust 

210 et seq 

i^eputecl ov nership and trust property 

213, 278-279 

trusts created b} bankrupt on his own 
property 213-^ 216 

Irustee' — 

bankruntey, in, under English law 631 
costs under void settlement 501 

petition by 93 

property held by insolvent as ^ 210 
reputed oxvnership 278-279 

trustee under void deed 501 

Undischarged insolvent -^Sec AttCr 
acquired property 

as a petitioning creditor ^ 93 

debts contracted in trade after adj'udica- 


tion and before discharge 

disqualifications oi • 
interest of, in surplus 
obtaining ere lit 
piy ments by 
payments to 

petition tor adjudication by 


247-248 
289-290 
626—629 
598-599 
624-625 
527-533 
528 
119, 126. 
127 

adjudication 
vS>e After 


with- 


property acquired after 
and before discharge- 
acquired property 
protection of persons dealing 
See Protected Transactions 
successive bankruptcies 247-348 

suits by ^ ^ 244445 

trading for benefit of creditors 596, 597 
transactions with, after adjudication 

245-246, 526 

Usurious Loans Act — 

interest under 438 

Vesting — 

of property in court 196, 64l-643| 630, 

631 

in person appointed by court on annul- 
ment 354 

in receiver 532-533 

Voluufary transfers*^ 
atoub Court bound lo 489 

appeal from order annulling voluntary 
transfers 493, 495-496 ; See Schedule, 
first to the Act 
application to set aside 
by whom to be heard 
by tvbom to be made 
cqiiteiits of #4 
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Voluntary tran8fer8-“(eoj?^if/.} 
efteeti o{ amnulraent ori'-See Anatil- 
meat of acliudication 
iiinitatinn for 498 

avoidance of 53 

avoidance of, vv'hen debtor dies before 
adindication 494 

burden of proof under section 53, 
Transfer of Property Act 480~482 
burden of proving pod faith 480 —482 
burden of proving consideration 

480 -482 

conditions to be satisfied for avoiding 

478-479 

consideration must be ■valuable 479-4^ 
consideration, onus of proving 4Sf) -482 
costs of trustee of settlement 501 
creditor, transfers in favour of, fall 
under section 53, P. 1. A. 494-495 
donee whether liable to restore money 
spent or propertv given disposed of 

478 

Lnglish law as to 476 

exclusive jurisdiction ol insolvency 
court 489— 49L. 

extent of avoidance 489 

fictitious or benami transfers 407-498 
good faith, instances where consi lered 

483 -487 

“good faith’’ meaning ot 482-4S3 
good faiiii. burden of provi ig 4^'t— 482 
jurisdiction, exclusive, oi I’isdI', cnc,\ 
Court 4b i-'491 

jurisdiction where propertv ss'^ifuare 
outside local limits .501 

lien of trustees lor costs .501 

limitation to .set aside 493 

mau'iage settlemeMt -479 

mortgage, right oi, to proem d witli suit 
though mortgage impeaclied a.s vidun- 
tary transfer, 4il0-40l 

iucumbraucer, meaning of 479 

onus of proving taith and valuable 


consideration 

proceedings for avoidance 
nature aud proecdiue 
property situate out.si(le loc.i 
purchaser, meaning ol 


4^0 -482 
avoidance of. tlieir 
diue 401-492 

ihside loc.il limits 001 
t ol 479 


,{)urcha.ser fur value from donee or 
beneficiary 498—501 

receiver, rights of, ou avoidance of 
scttltmeni 245—489 

report oi receiver, whether evidence 

492-493 

revi.siou 495 

secured creditor, suit by, to reaJiso 
security 490491 

set off, claims fur, on avoidance 494 
settlement of propertv, meaning of 

477-478 

settlement made before and in con- 
sideration of marriage 479 

settlement, costs of trustee of 501 
secured creditor, in favour of. avoidance 
of ' 490-491 

terminus a quo for caleuiating two 
years 487-488 

transfers by transferee of insolvent 

498-501 

transferee, a necessary party in pro- 
ceedings for avoidance of 492 

tran.sfer of ])roperty, meaning of 477-178 
transfers under section 53 of Transfer 
of Property .\ct 48(1, 496 

transfer under order of court 501 . 

tran.sfer mady before and in considera- J 
tion of nnrri.'ge 479 

transfer executed two years before in- ' 
solvency 496497 

transieree\ tludi rigiits on avoidance 
ol 493494 

transferees from donee 498—501 
tmstees, costs ui 501 

Luo years iiow e.deuluted 487-488 
tuo years, trumsiers more than 490, 497 
v,ilnalile consideration, meaning of 
* 479480 

void, and voidtdile, their meaning 476 
voidable, voiuntarv transfers are 

488, 489 

Warrant — S'pe .iri'CSt. 


Wills— 

lorleiture clauses in _ 224—227 

Witness— tSVe i’rivate E.xamination. 
Wrongs— Xee 'Fort. 





